Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


I 


HARVARD  LAW  LIBRARY 


Recdved  AUG    1  2    1922 


c^ 


REPORTS  OF  CASES 


IN    THE 


SUPREME  COURT  OF  NEBRASKA 


JANUARY  AND  SEPTEMBER  TERMS,  1921 


VOLUME  CVI 


HENRY  P.  STODDART, 

OKKICIAI.  REPORTEB 


LINCOLN.  NEBRASKA. 
KLINE  PUBLISHING  COMPANY, 

1922 


Copyright,  A.  D.  1922, 

By  Henby  p.  Stoddabt,  Reporter  of  the  Supremk  Court, 

For  the  benefit  of  the  State  of  Nebraska. 


AUG  1  2  h..^ 


le 


SUPREME  COURT 

DIBING  THE  PERIOD  OF  THFJSE  KEPOKTS 


JUSTICES 


ANDREW  M.  MORRISSEY,  Chief  Justice 
CHARLES  B.  LETTON,  Associate  Justice 
WILLIAM  B.  ROSE,  Associate  Justice 
JAMES  R.  DEAN,  Associate  Justice 
CHESTER  H.  ALDRICH,  Associate  Justice 
GEORGE  A.  DAY,  Associate  Justice 
LEONARD  A.  FLANSBURG,  Associate  Justice 


COMMISSIONERS 

WILLIAM  C.  DORSEY  GEORGE  W.  TIBBETS 

WILLIAM  B.  CAIN 


OFFKUntS 


Clauexck  a.  Davis Attoi'iiey  General 

Masox  Wheeler  Assistant  Attorney  General 

Charles  L.  Dort. Assistant  Attorney  General 

Hugh  LaM aster  Assistant  Attorney  General 

Jackson  B.  Chask Assistant  Attorney  General 

C-HAKLES  S.  Rebd Assistant  Attorney  General 

Henry  P.  Stoddart Reporter 

Harry  C  Lindsay ( -lerk 

Philip  F.  Grkenr Deputy  Clerk 


(iii) 


JUDICIAL  DISTKHTS,  AND  DISTRICT  JUDGES  OPPICIAT 
ING  AT  THE  ISSUANCE  OP  THIS  VOLUME 


Number  of 
District 


Counties  in  District 


Juilfires  in  District 


Kesidenct; 
of  JTudffe 


First 


Johnson,     Nemaha.     Paw- 
nee and   Richardson. 


John  B.  Kaper. 


Pawnee  City 


Second. 


Cass.  Otoe  and  Sarpy. 


James  T.  Be^ley. 


Plattsmouth 


Third. 


Fourth 


Fifth. 


Sixth. 


Serenth. 


Klehth. 


Ninth 


Tenth 


Kleventh. 


Twelfth 


Lancaster. 


Elliott  J.  Clements 

William  M.  Mornin«r 

Frederlclc  E.  Shepherd. 
Wlllard  E.  Stewart 


Burt,  Douglas  and  Wash 
in^ton. 


Butler,     Hamilton,     Polk. 
Saunders,  Seward  and 
Yorlc. 


Boone,       Colfax,       Dod^e, 
Merriclc,   Nance  and 
Platte. 


Clay,    Fillmore,    Nuckolls. 
Saline  and  Thayer. 


L.  B.  Day 

James  M.  Fitzfforald. 

Charles  A.  Ooss 

Charles  I^eslie 

Wliliam  A.  Kedlck 

Willis  G.  Sears 

Carroll  O.  StaufTer 

Alexander  C.  Troup..., 
Arthur  C.  Wakeley 


George  F.  Corcoran. 
Edward  K.  Good 


Frederick  W.  Button. 
A.  M.   Post 


Thirteenth. 


Fourteenth. 


Fifteenth. 


Sixteenth. 


Seventeenth. 


KifiThteenth. 


Cedar,  Dakota.  Dixon  ami 
Thurston. 


Antelope,  Ciinilu)?,  Knox. 
Madison,  Pierce,  Stanton 
and  Wayre. 


Adams,    Franklin,    Harlan 
Kearney.   Phelps  and 
WTebster. 


Blaine.  Garfield.  Grant 
Greeley.  Hall.  Hooker 
Howard.  I.oup.  Thomas. 
Valley  and  Wheeler. 


Buffalo.  Custer,  Lofran  and 
Sherman. 


Cheyenne,  Dawson,  Deuel, 
Keith.  Kimball,  Lincoln 
and  Mcpherson. 


Chase.  Dundy,  F^ontie^. 
Furnas,  Gospor.  Haj-Cb. 
Hitchcock,  Perkins  and 
Bed  Willow. 


Boyd.  Brown.   Hall,   Keya 
Paha  and  Bock. 


Box  Butte.  Cherry,  Da  weft 
Sheridan    and    Sioux. 


Arthur,     Banner.     Garden. 
Morrill  and  Scotts  Bluff. 


Gapre  and  Jefferson. 


Ualph  D.  Brown. 


Guy   T.   Gravis. 


William  y.  Allen. 
Anson, A.  Welch.. 


Lewis  W.    Black ]ed;;e. 
William  A.  Dllworth... 


Edmund  I*.  (Mements. 
Bayard  H.  I'aine 


Bruno  O.  Hosteller. 


J.   Leonard  Tewell. 


Charles  E.  Eld  red. 


Robert  R.  Dickson. 


William   H.  Westover. 


Ralph  W.  Hobart. 


Leonard  W.  Colby. 


Lincoln 
Lincoln 
Lincoln 
Lincoln 


Omaha 

Omaha 

Omaha 

Omaha 

Omaha 

Tekamah 

Oakland 

Omaha 

Omaha 


York 
Wahoo 


Fremont 
Columbus 


Crete 


Pender 


Madison 
Wayne 


Ked   Cloud 
Holdrejre 


Ord 

Grand  Island 


vearney 


Sidney 


MrCook 


O'Neill 


Rushville 


Gerlngr 


Beatrice 


IV) 


PRACTICING  ATTORNKYS 


Admitted  Since  the  Publication  of  Vol.  CV 


Connor,  Maurice  J.  Rave,  Theodore  R. 

XCBBARD,    HaRRV    D.  So WARDS,    CeCIL   V. 

Thomas,  Halford  R. 


(V) 


During  the  period  covered  by  these  reports,  in  addition 
to  the  cases  reported  in  this  volume,  there  were  13  cases 
affirmed  by  the  court  without  opinion,  and  83  cases  dis- 
posed of  by  the  supreme  court  commission. 


(vi) 


TABLE  OF  CASES  REPORTED 


Advance  Rumley  Thresher  Co.,  Buckley  v 214 

Aetna  Ins  Co.,  Security  State  Bank  v 126 

Albln   V.   Consolidated   School    District 719 

Alderman,  Lejrpoldt  &  Wickstrum  v 131 

Alston  V.  Alston 623 

Anderson,  First  Nat.   Bank  t 204 

Armour  A  Co.,  Persen  v 42 

Anf denkamp,  Kenesaw  Mill  ft  Elevator  Co.  v 246 

Bailey   v.   Chilton    795 

Bank  of  College  View  v.  Nelson  129 

Barkhurst  v.  Nevins   33 

Bartholomew,   Knuffke   v 763 

Baughan    v.    Schuelke    627 

Baylor  v.   Hall    786 

Bee  Building  Co.  v.  Peters  Trust  Co 294 

Beeler  v.  Supreme  Tribe  of  Ben  Hur  853 

Belmont  Irrigating  C.  &  W.  P.  Co.  v.  Bridgeport  Irrigation  District  1 

Berliner  v.  Director  General  of  Railroads  801 

Bernstein  v.  State 337 

Bischof ,  State  v 170 

Bolich  v.  Robinson  449 

Bowen  v.  Selby   166 

Bower,  State  v.   .' ' 436 

Bowie,  In  re  888 

Boyd  V.  Francisco   249 

Bridgeport  Irrigation  District,  Belmont  Irrigating  C.  &  W.  P.  Co.  v.  1 

Bringen  v.  Wolf   690 

Brown  v.  Firemen's  Ins.  Co 615 

Buckley  v.  Advance  Rumely  Thresher  Co 214 

Burton  v.  Lincoln  Traction  Co 521 

Busk,  Home  Builders  v 86 

Caniglia  v.  Vacanti    793 

Carpenter  v.  State 742 

Carroll,  Walton  v 138 

Carter,  Carter  Transfer  ft  Storage  Co.  v 531 

Carter  Transfer  ft  Storage  Co.  v.  Carter 631 

Case  V.  Supreme  Tribe  of  Ben  Hur 220 

Cathroe  Co..  Simon  v 535 

Central  Bridge  ft  Construction  Co.  v.  Saunders  County 484 

(vii) 


viii  TABLE  OF  CASES  REPORTED.  [106  Neb. 

Central  Granaries  Go.  v.  Nebraska  Lumbermen's  Mutual  Ins.  Ass'n.    80 

Chicago  A  N.  W.  R.  Co.,  Nye-Schneider-Powler  Co.  v.  149 

Chilton,  Bailey  ▼ 795 

Chittenden,  Foote  v 704 

Christlancy  v.  State 822 

City  of  Geneya,  Sole  v 879 

City  of  Kearney,  Standard  Oil  Co.  v 558 

City  of  Lincoln,  Graham  y 305 

City  Nat  Bank,  Iowa  State  6  Savings  Bank  y 397 

Clark,  Sjogren  y 600 

Clark,  State  y 59 

Colfax  County,  Thompson  y 351 

Commonwealth  Life  Ins.  Co.,  Hagelin  y 187 

Consolidated  School  District,  Albin  y 719 

Crane  y.  Grand  Lodge,  A.  O.  U.  W -291 

Crayer  y.  McPherson  568 

Daggett  y.  Paneblanco   572 

Dailey  y.  Sovereign  Camp,  W.  O.  W 767 

Dappen  y.  Weber 812,  817 

Davis,  Peisiger  v 302 

Dawson  County,  Dawson  County  Irrigation  Co.  v 367 

Dawson  County  Irrigation  Co.  v.  Dawson  County 367 

Day,  Pay  v 370 

Denker  v.  State    779 

Derr  v.   Kirkpatrick    403 

Director  General  of  Railroads,  Berliner  v. 801 

Douglas  County,  Peters  Trust  Co.  v 877 

Dresher  Bros.,  McGowan  v 374 

Durland  Trust  Co.  v.  Payne  135 

Dyson,  State  v 277 

Eohols  v.  Mutual  Life  Ins.  Co 409 

Evans,  Taylor  v 233 

Farmers  State  Bank  v.  Home  State  Bank  711 

Farmers  State  Bank,  State  v 387 

Pay  V.  Day  370 

Fellers  v.  Howe    495 

Person  v.  Armour  &  Co 42 

Fidelity  A  Casualty  Co.,  Ford  Hospital  v 311 

Pinch  v.  West   45 

Firemen's  Ins.  Co.,  Brown  v 615 

First  Nat.  Bank  v.  Anderson   204 

Fischer  v.  Fischer   477 

Fisher,  Stockmen's  State  Bank  v 525 


106  Nhb.]  table  of  cases  reported.  ix 

Foote  V.  Chittenden  704 

BV)rd  T.  State  439 

Ford  Hospital  t.  Fidelity  k  Casualty  Co 311 

Fowler  v.  Sorereign  Camp,  W.  O.  W 192 

Fox  T.  State 637 

Francis  ▼.  Lincoln  Traction  Co , 243 

Francisco,  Boyd  y 249 

Freeman,  Sallack  v.   299 

Frye  ▼.  Omaha  AC.  B.  Street  R.  Co 383 

Geneva,  City  of.  Sole  v 879 

GUhert  v.  Rothe  549 

Glebe  y.  State  251 

Graham  y.  City  of  Ldncoln 305 

Grand  Lodge,  A.  O.  U.  W.,  Crane  y.  291 

Grand  Lodge,  A.  O.  U.  W.  of  Iowa,  Grand  Lodge,  A.  O.  U.  W.  of 

Nebraska  y 12 

Grand  Lodge,  A.  O.  .U.  W.,  Jensen  y.  66 

Grand  Lodge,  A.  O.  U.  W.  of  Nefbraska,  y.  Grand  Lodge,  A.  O.  U. 

W.  of  Iowa  12 

Gunnarson,  Peterson  Bros.  &  Co.  y 29 

Ilaberstroh,  Skriyer  y 92 

Hagelin  y.  Commonwealth  Life  Ins.  Co 187 

HaU,  Baylor  y. 786 

Halley  y.  Harriman 377 

Handlier  y.  Knights  of  Columbus  267 

Harding,  Hart  y 428 

Harriman,  Halley  y.   377 

Hart  y.  Harding  428 

Hart,  State  y 61 

Haslam,  Mullally  y 860 

Hickman  y.  Jones   \ 466 

Hill  y.  Hill  17 

Hill.  y.  HUl 28 

Holmberg  y.  Holmberg   717 

Home  Builders  y.  Busk  86 

Home  State  Bank,  Farmers  State  Bank  y 711 

Hornby  y.  State  Life  Ins.  Co 575 

Howe,  Fellers  y 496 

In  re  Bowie  888 

In  re  Estate  of  Lauderbcu^ 461 

In  re  Estate  of  Nebel  302 

In  re  Estate  of  Strolberg  173 


X  TABLE  OF  (^ASES  REPORTED.    [106  Neb. 

Iowa  State  &  Savings  Bank  y.  City  Nat.  Bank 397 

Jensen  v.  Grand  Lodge,  A.  O.  U.  W.,  66 

Jones,  Hickman  v 466 

Jones  V.  Thomas  635 

Kearney,  City  of,  Standard  Oil  Co.  v 558 

Kenesaw  Mill  &  Elevator  Co.  y.  Aufdenkamp   246 

Kirkpatrick,  Derr  v 403 

Riser  V.  Sullivan   454 

Knights  of  Columbus,  Handlier  v 267 

Knuffke  v.  Bartholomew   763 

Kulhanek  v.  Kulhanek   595 

LaFayette  Life  Ins.  Co.,  Novak  v 417 

Lancaster  County,  Scottish  Rite  Building  Co.  v 95 

Lancaster  County,  Young  Men's  Christian  Ass'n  v 105 

Lauderback,  In  re  Estate  of 461 

Lauderback  v.  Lobdell   461 

Leypoldt  &  Wickstrom  v.  Alderman  131 

Lincoln,  City  of,  Graham  v 305 

Lincoln  Traction  Co.,  Burton  v 521 

Lincoln  Traction  Co.,  Francis  v 243 

Lobdell,  Lauderback  v 461 

Lower  v.  State    666 

Lowman  v.   Shotkoski    540 

McGowan  v.  Dreeher  Bros 374 

Macke   v.   Wagener    282 

McPherson,  Graver  v 568 

McShane  v.  Murray  512 

Mares  Auto  Co.,  Nedela  v 883 

Marquis  v.  Marquis 122 

Marsh,  State  v 547 

Marsh,  State  v 760 

Masonic  Protective  Ass'n,  Sackett  v 238 

Maxwell  v.  Maxwell  689 

Miller  v.  Vanicek   661 

Monroe  Independent  Telephone  Co.,  Peterson  v 181 

Moomaw,  Union  Nat.  Bank  v 388 

Moore  v.  Omaha  Warehouse  Co 116 

Morris  &  Co.,  Ulaski  v 782 

Mullally  V.  Haslam  860 

Murray,  McShane  v 512 

Mutual  Life  Ins.  Co.,  E}chol8  v 409 


im  Neb.]  table  OF  CASES  REPORTED.  xi 

Nebel,  In  re  Estate  of  302 

Nebraska  Electric  Co.»  Roeblingr's  Sons  Co.  y 255 

Nebraska  Lumbermen's  Mutual  Ins.  Ass'n,  Central  Granaries  Co.  v.  80 
Nebraska  Lumbermen's  Mutual  Ins.  Ass'n,  Nye-Schneider-Fowler 

Co.  ▼ 606 

Nedela  t.  Bfares  Auto  Co 883 

Nelson,  Bank  of  College  View  y 129 

Neyins,  Barkhurst  y 33 

NiU  y.  Widman   73« 

North  American  Hotel  Co.,  Schuster  y 672,  679 

Noyak  y.  LaFayette  Life  Ins.  Co 417 

Nye-Schneider-F\>wler  Co.  y.  Chicago  A  N.  W.  R.  Co 149 

Nye-Schneider-Fowler  Co.  y.  Nebraska  Lumbermen's  Mutual  Ins. 

Ass'n,    606 

Nye-Sehneider-Fowler  Co.,  Poposia  Coal  Co.  y 4 

Oison,  Vandeweg  y 211 

Omaha  ft  C.  B.  Street  R.  Co.,  Frye  y 333 

Omaha  Warehouse  Co.,  Moore  y 116 

Ostenberg  y.  Scottsbluff  Inyestment  Co 143 

Page,  Village  of,  Shanner  Bros,  y 470 

Panebianco,  Daggett  y 672 

Panko,  Pohlenz  y 156 

Payne,  Durland  Trust  Co.  v 135 

Peisiger  y.  Dayis   302 

Perry,  Sieck  y : 124 

Peters  Trust  Co.,  Bee  Building  Co.  y 294 

Peters  Trust  Co.  y.  Douglas  County 877 

Peterson  y.  Monroe  Independent  Telephone  Co 181 

Peterson  Bros,  ft  Co.  y.  Gunnarson 29 

Pohlenz  y.  Panko  156 

Pierce  y.  Roach  140 

Poposia  Coal  Co.  y.  Nye^chneider-Fowler  Co 4 

Pospisil  y.  State    40 

Preston  y.  State  848 

Prince,  Swift  ft  Co.  y 358 

Rasmuseen,  Thomas  y 442 

Remaly  y.  Sweet  327 

Roach,  Pierce  y. 140 

Robbins  y.  State  423 ' 

Roberts  y.  State  362 

Robinson,  Bolich  y 449 

Robinson  y.  Teatman   888 


•  • 


xii  TABLE  OF  (^\SES  REPORTED.   [106  Neik 

Roebling*s  Sons  Co.  v.  Nebraska  Electric  Co 255 

Rothe.   Gilbert   v 549 

Sackett  v.  Masonic  Protective  Ass'n   238 

Sallack  v.  Freeman   29a 

Saunders  County,  Central  Bridge  &  Construction  Co.  v 484 

Schoenleber,  Shurtleff  v ^ 870 

Schuelke,  Baughan  v 627 

Schuster  v.  North  American  Hotel  Co 672,  679 

Scott  V.  Scotts  Bluff  County  355 

Scottieh  Rite  Building  Co.  v.  Lancaster  County  95 

Scotts  Bluff  County,  Scott  y. 355 

Scottsbluff  Investment  Co.,  Ostenberg  v 143 

Seaton  v.  State 833 

Sf  berger  v.  Wood  272 

Security  State  Bank  v.  Aetna  Ins.  Co 126 

Selby,  Bowen  v 166 

Shanner  Bros.  v.  Village  of  Page 470 

Sharp,  Widener  v 654 

Shotkoski,  Lowman  v 540 

Shurtleff  v.  Schoenleber  870 

Sieck  V.  Perry   124 

Simon  v.  Cathroe  Co 535 

Sjogren   v.   Clark    600 

Skriver  v.  Haberstroh    92 

Sole  V.  City  of  Geneva  879 

Southern  Elkhorn  Telephone  Co.,  State  v 342 

Sovereign  Camp,  W.  O.  W.,  Dailey  v 767 

Sovereign  Camp,  W.  O.  W.,  Fowler  v 192 

Standard  Grain  Co.  v.  State  Bank  73 

Standard  Oil  Co.  v.  City  of  Kearney  558 

State,  Bernstein  v 337 

State,  Carpenter  v 742 

State,  Christiancy  v 822 

State,  Denker  v 779 

State  V.  Farmers  State  Bank  387 

State,  Ford  v 439 

State,  Fox  v 637 

State,  Glebe  v 261 

State,  Lower  v 666 

State,  Pospisil  v 40 

'State,  Preston  v 848 

State,  Robbins  v 423 

State,  Roberts  v 362 

State,  Seaton  v 833 

State  V.  Southern  Elkhorn  Telephone  Co 342 


100  Xbb.]  table  of  cases  reported.  xiii 

State,  Strons  v 339 

State.  Thiede  v 48 

State,  Thompson  v 395 

State.  Wheeler  v 808 

State,  Zediker  v 473 

State,  ex  rel.  Blair,  v.  Bischof  170 

Stote,  ex  rel.  City  of  O'Neill,  v.  Marsh  547 

State,  ex  rel.  Olatfelter,  v.  Clark   69 

State,  ex  rel.  Glatfelter,  v.  Hart 61 

State,  ex  rel.  McCormick,  v.  Bower  436 

State,  ex  rel.  McDonald,  v.  Dyson 277 

State,  ex  rel.  Polk  County,  v.  Marsh  760 

State,  ex  rel.  .Tanner,  v.  Warrick  760 

State  Bank,  Standard  Grain  Co.  v 73 

State  Life  Ins.  Co.,  Hornby  v 675 

Stockmen's  State  Bank  v.  Fisher  626 

Strolberg,  In  re  Estate  of  173 

Strolberg  v.   Strolberg    173 

Strong  V.  SUte    339 

Stuart  V.  Torrey  608 

Sullivan,  Kiser  v 464 

Supreme  Tribe  of  Ben  Hur,  Beeler  v 853 

Supreme  Tribe  of  Ben  Hur,  Case  v 220 

Sweet,  Remaly  v 327 

Swift  &  Co.  V.  Prince '. . .  368 

Taylor  v.  Evans   233 

Thiede  v.  State   , 48 

Thomas,  Jones  v 636 

Thomas  v.  Rasmussen  442 

Thompson  v.  Colfax  County  361 

Thompson   v.   State    396 

Thompson  v.  Todd  646 

Todd,  Thompson  v 645 

Torrey,  Stuart  v 608 

tlaskl  V.  Morris  ft  Co 782 

I^nion  Nat.  Bank  v.  Moomaw  388 

Vacanti,  Caniglia  v 793 

Vandeweg  v.  Olson    211 

\  anicek.  Miller  v 661 

Village  of  Page,  Shanner  Bros,  v 470 

Wagener,  Macke  v.   282 

Walton  v.  Carroll  138 


xiv  TABLE  OF  CASES  REPORTED.   [106  Neb. 

Warrick,   State   v.    750 

Weber,  Dappen  v 812,  817 

Wendt  V.  Wendt  564 

Weet,  Pinch  v 46 

Wheeler  v.  State  808 

Widener  v.  Sharp    654 

Wldman,  Nltz  v 736 

Williams  V.  Williams   584 

Wolf,  Bringen  v 590 

Wood,  Seberger  v 272 

Yeatman,  Robinson  v 888 

Young  Men's  Christian  Ass'n  v.  Lancaster  County t 105 

Zediker  v.  State   473 


GASES  CITED  BY  THE  COURT 


Cases  Marked  *  are  Disapproved  in  this  Volume 
Cases  Marked  t  are  Distinguished  in  this  Volume 


Abbott  V.  Johnston,  93  Neb.  726   599 

Abney  v.  Clark.  87  la.  727  731 

Abrahams  v.  Tappe,  60  Md.  317   169 

Adams  v.  Fi«her,  83  Neb.  686   287 

Addison  v.  Wood  Co.,  207  Mich.  319  785 

Advance  Thresher  Co.  v.  Vinckel,  84  Neb.  429  218 

Aetna  Ins.  Co.  v.  Simmons,  49  Neb.  811  855 

Aetna  Life  Ins.  Co.  v.  Ragsdale,  95  Va.  579  422 

Aetna  Life  Ins.  Co.  v.  Rehlaender,  68  Neb.  284   855 

Alden  v.  Todd  County,  140  Minn.  175  354 

Alexander  v.  Alexander,  26  Neb.  68  160 

Allen  V.  Miller,  11  Ohio  St.  374  800 

Alter  V.  Bank  of  Stockham,  53  Neb.  223  711 

American  Building  &  Loan  Ass'n  v.  Rainbolt,  48  Neb.  434 677 

American  Cannel  Coal  Co.  y.  Clemens,  132  Ind.  163  180 

American  Smelting  &  Refining  Co.  v.  Cassil,  104  Neb.  706 361,  536 

Anderson  v.  Kiene,  103  Neb.  773  408,  536 

Anderson  v.  Tuberville,  46  Tenn.  150 727 

Andrews  v.  United  States,  2  Story  (U.  S.  C.  C.)   202  853 

Anheuser-Busch  Brewing  Ass'n  v.  Hier,  52  Neb.  42<  697 

Appleton  V.  City  of  Newton,  178  Mass.  276  729 

Armstrong  v.  Kleinhaus  &  Simonson,  82  Ky.  303  298 

Arnout  v.  Chadwick,  74  Neb.  620  599 

Atkins  V.  Gladwish,  27  Neb.  841  830 

Attorney  €reneral  v.  Common  Council  of  Detroit,  113  Mich.  388  ...     98 

Attorney  General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  ♦371 817 

Aultman  &  Taylor  Co.  v.  Steinan,  8  Neb.  109  35 

Austin  Mfg.  Co.  v.  Brown  County,  65  Neb.  60  484 

Ayres  v.  West,  86  Neb.  297  800 

Baacke  v.  Baacke,  50  Neb.  18  18 

Bachelor  v.  Korb.  58  Neb.  122  163 

Bacon  v.  Davis,  9  Cal.  App.  83  275 

Badger  Lumber  Co.  v.  Marion  Water  Supply,  E.  L.  &  P.  Co.,  48 

Kan.   182    263 

Badgley  v.  Herald,  9  111.  64  649 

Bailey  v.  State,  57  Neb.  706 539 

(XV) 


xvi  CASES  CITED  BY  THE  COURT.  [106  Neb. 

Baker  v.  DIttllnger  Roller  Mills  Co.,  203  S.  W.   (Tex.  Civ.  App.) 

798   163 

Ballou  V.  Sherwood,  32  Neb.  666  38 

tBank  of  College  View  v.  Nelson,  106  Neb.  129  526 

B&nk  of  Stockham  v.  Alter,  61  Neb.  359  630 

Bankers  Life  Ins.  Co.  v.  Robbins,  59  Neb.  170 689 

Barrett  v.  Selden-Breck  Construction  Co.,  103  Neb.  850   765 

Barringer  v.  Davis,  141  la.  419  468 

Barroilhet  v.  Battelle,  7  Cal.  450  169 

Battle  Creek  Valley  Bank  v.  First  Nat.  Bank,  62  Neb.  825 260 

Baxter  v  .State,  80  Neb.  840   825 

Bayse  v.  State,  46  Neb.  261  340 

Beadle  v.  Sanders,  104  Neb.  427  487 

Bean  v.  Bickley,  187  la.  689  593 

Bee  Publishing  Co.  v.  World  Publishing  Co.,  62  Neb.  732  289 

Bell  V.  Dingwell,  91  Neb.  699  630 

Bell  V.  State  Life  Ins.  Co.,  24  Ga.  App.  497  5«1 

Benjamin  v.  Mutual  Reserve  Fund  Life  Ass'n,  146  Cal.  34 228 

Bent  V.  Furnald,  159  111.  App.  552   684 

Berliner  v.  Travelers  Ins.  Co.,  121  Cal.  451  417 

Biart  V.  Myers,  3  Neb.  (Unof.)   196  758 

Bilby  V.  Townsend,  29  Neb.  220   470 

Bird  V.  Stout,  40  W.  Va.  43  177 

Blackinton  v.  Blackinton,  141  Mass.  432  702 

Blackwell  v.  O'Oorman  Co.,  22  R.  I.  638  777 

Bland  v.  Muncaster,  24  Miss.  62   160 

Elanton  v.  King,  73  Mo.  App.  148   652 

Blochman  Commercial  Savings  Bank  v.  F.  G.  Investment  Co.,  177 

Cal.   762    131 

Board  of  Commissioners  v.  Sauer,  8  Okla.  409   490 

Board  of  Education  v.  National  Bank  of  Commerce,  4  Kan.  App. 

438 599 

Board  of  Health  of  City  of  Yonkers  v.  Cc^cutt,  140  N.  Y.  12 65 

Board  of  Home  Missions  v.  Philadelphia,  266  Pa.  St.  405 115 

Board  of  Supervisors  of  Livingston  County  v.  White,   30  Barb. 

(N.  Y.)  72  634 

Eoltinghouse  v.  Arnold,  174  N.  W.  (la.)  563 169 

Bonewell  &  Co.  v.  Jacobson,  130  la.  170   686 

Booth  V.  Jarrett  &  Palmer,  52  How.  Pr.  (N.  Y.)  169 298 

Borden  v.  Borden,  2  R.  I.  94  21 

Boston  Lodge,  B.  P.  O.  E.,  v.  City  of  Boston,  217  Mass.  176  98 

Bower  v.  Chicago  &  N.  W.  R.  Co.,  96  Neb.  419  776 

Boyd  V.  Lincoln  &  N.  W.  R.  Co.,  89  Neb.  840 601 

Boyer  v.  State  Farmers  Mutual  Hail  Ins.  Co.,  86  Kan.  442  272 

Bradley  v.  Drone,  187  111.  175  166 

Bradley  v.  Federal  Life  Ins.  Co.,  295  111.  381  271 


106  Nbb.]  cases  cited  BY  THE  COURT.  xvii 

Bradley  t.  Saddler,  54  Ga.  681  479 

Brady  v.  Jc^naon,  75  Md.  445  262 

Branson  y.  Ctee,  25  Or.  462   727 

Breaee  v.  Preston,  »1  Neb.  174  160 

Brewer  r.  American  Missionary  Ass'n,  124  Qa.  490  Ill 

Brittain  t.  State,  36  Tex.  Cr.  Rep.  406  65 

Britton  V.  Turner,  6  N.  H.  481  648 

Brooks  ▼.  Commonwealth,  61  Pa.  St.  352  242 

Brown  v.  Winter,  80  N.  J.  Law,  632  301 

Bniner  Co.  ▼.  Fidelity  &  Casualty  Co.,  101  Neb.  825  403 

Buckingham  v.  Buckingham,  81  Mich.  89 588 

Buckwalter  v.  School  District,  65  Kan.  603  728 

Burckhardt  v.  Burckhardt,  42  Ohio  St.  474 553 

Burlington  ft  M.  R.  R.  Co.  v.  Qorsuch,  47  Neb.  767  859 

Burnett  V.  Wright,  135  N.  Y.  543  162 

Bums  T.  Multnomah  R.  Co.,  15  Fed.  Rep.  177  727 

Bums  V.  State,  145  Wis.  373 847 

Burt  T.  Busch.  82  Mich.  506  468 

Bush  ▼.  Insurance  Co.,  85  Mo.  App.  155  417 

Butterfield  Y.  Commercial  Cattle  Co.,  72  Neb.  605  38 

Butts  Y.  Kingman  &  Co.,  60  Neb.  224  500 

Bybee  y.  Euibree-McLean  Carriage  Co.,  135  S.  W.  (Tex.  Civ,  App.) 

203   678 

Byers  y.  Chase,  102  Neb.  386 i65 

Cady  Lumber  Co.  v.  Reed,  90  Neb.  293  463 

CahiU  Y.  Baird,  138  Cal.  691 652 

Caldwell  y.  Iowa  State  Traveling  Men's  Ass'n,  156  la.  327 579 

Calkins  y.  Lockwood,  17  Conn.  154   248 

Callett  Y.  Central  California  Traction  Co.,  36  Cal.  App.  240 523 

Cardwell  y.  Union  P.  R.  Co.,  90  Kan.  707  154 

C£raeal  y.  Lynch,  91  Va.  114  740 

Carpenter  Paper  Co.  y.  Wilcox,  50  Neb.  659  664 

Gary  y.  Gary,  89  N.  Y.  Supp.  1061  652 

Case  Y.  Supreme  Tribe  of  Ben  Hur,  106  Neb.  220  202 

Casey  y.  State,  49  Neb.  403  453 

Catton  Y.  Catton,  69  Wash.  130  700 

C^ughron  y.  Stinespring,  132  Tenn.  636  434 

C^*ment  Products  Co.  y.  Martin  County,  142  Minn.  480  354 

Central  of  Oeorgia  R.  Co.  y.  Ellison,  199  Ala.  571  583 

C<  ntral  Union  Telephone  Co.  y.  Swoveland,  14  Ind.  App.  341 185 

Chaffee  y.  Sehestedt,  4  Neb.  (Unof.)  740 266 

Chamberlain  v.  Sawyer,  19  Ohio  360  633 

Chamberlain  Banking  House  y.  Zutavem,  59  Neb.  623  165 

Chase  y.  Webster,  168  Mass.  228  719 

Chicago,  B.  ft  Q.  R.  Co.  y.  Oyster,  58  Neb.  1 119 


xviii  (\VHES  (MTKD  BY  THE  COURT.   [106  Nbb. 

Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb.  549,  565   728 

Chicago,  B.  &  Q.  R.  Co.  v.  Todd,  74  Neb.  712  805 

Chick  V.  Ives,  2  Neb.   (Unof.)   879   697 

Christensen  v.  Protector  Sales  Co.,  105  Neb.  389  362,  536 

Citissens  Bank  v.  Nantucket  Steamboat  Co.,  5  Fed.  Cas.  719  345 

tCitizens  State  Bank  v.  Nore,  67  Neb.  69   526 

CHy  of  Chicago  v.  Spoor,  190  111.  340 288 

City  of  Omaha  v.  Houlihan,  72  Neb.  326  521 

City  of  Shawnee  y.  Sparks,  26  Okla.  665  828 

City  of  Topeka  v.  Glllett,  32  Kan.  431   735 

City  of  Waycross  v.  Waycross  Savings  &  Trust  Co.,  146  Ga.  68 111 

Cizek  V.  Cizek,  76  Neb.  797   699 

Clark  V.  Kansas  City,  176  U.  S.  114   734 

•Clark  V.  Lancaster  County,  69  Neb.  717  489 

Clarkson  v.  Supreme  Lodge,  Knights  of  Pythias,  99  S.  Car.  134  .. .   204 

C.'aypool  V.  Robb,  90  Neb.  193  160 

Cobbey  v.  Wright,  29  Neb.  274   800 

Coe  V.  National  Council  of  K.  &  L.  of  S.,  96  Neb.  130 293 

Cofifey  V.  Omaha  &  C.  B.  Street  R.  Co.,  79  Neb.  286  341 

Cole  V.  Kerr,  19  Neb.  553   260 

Commonwealth  v.  Adams,  114  Mass.  323   53 

Commonwealth  v.  Lovett,  2  Va.  Cas.  74  254 

Commonwealth  v.  Smith,  141  Mass.  135  671 

Commonwealth  v.  Young  Men's  Christian  Ass'n,  116  Ky.  711 110 

Commonwealth   Bonding  &  Casualty   Ins.   Co.   v.   Barrington,   180 

S.  W.  (Tex.  Civ.  App.)  936 686 

Commonwealth  Bonding  &  Casualty  Ins.  Co.  v.  Bomar,  169  S.  W. 

(Tex.  Civ.  App.)   1060 686 

Congregational  Sunday  School  v.  Board  of  Review,  290  III.  108  ...   Ill 

Cook  V.  Cook,  125  Ala.  583  587 

Coon  V.  Coon,  187  Ind.  478   177 

Corbin  Y.  M.  C.  A.  v.  Commonwealth,  181  Ky.  384   110 

Cox  Wholesale  Grocery  Co.  v.   National   Bank   of   Pittsburg,    107 

Ark.  601   76 

Coyne  v.  Davis,  98  Neb.  763  697 

Cram  v.  Chicago,  B.  &  Q.  R.  Co.,  85  Neb.  586,  228  U.  S.  70  734 

Cram  v.  Sickel,  51  Neb.  828  821 

Crater  v.  Crater,  118  Ind.  521  588 

Creamery  Dairy  Co.  v.  Electric  Park  Co.,  138  S.  W.    (Tex.  Civ. 

App.)    1106    147 

Crelgh  Sons  &  Co.  v.  Jones,  103  Neb.  706  265 

Critfier  v.  State,  87  Neb.  727   254 

Cronin  v.  Tebo,  71  Hun  (N.  Y.)  59  650 

Cumberland  Lodge,  A.  F.  &  A.  M.,  v.  Mayor  and  City  Council,  127 

Tenn.   248    97 

Curry  v.  State,  5  Neb.  412  341,  83T 


306  Neb.]  CASES  CITED  BY  THE  COURT.  xix 

Cuthl>ert8on  v.  State,  72  Neb.  727  853 

Cutler  t.  Pry,  240  Fed.  238 401 

Dalby  v.  Maxfield,  244  111.  214  458 

Danielson  v.  Qoebel,  71  Neb.  300  276 

Da  Rin  v.  Casualty  Co.  of  America,  41  Mont.  176  242 

Dayldson  v.  New  Orleans,  96  U.  S.  97  780 

Davie  v.  Douglas  County,  98  Neb.  479 369,  494 

DaTis  V.  Hudson,  29  Minn.  27   707 

Davis  V.  Huston,  15  Neb.  28  160 

Davis  V.  Maxwell,  12  Met.  (Mass.)  286  650 

Dawson  v.  State,  96  Neb.  777  427 

Dawson  County  Irrigation  Co.  v.  Dawson  County,  103  Neb.  692  . . .  368 

Day  V.  State.  102  Neb.  707  426 

De  Camp  v.  Stevens,  4  Blackf.  (Ind.)  *24  650 

DeGraw  v.  Supreme  Court,  I.  O.  P..  182  Mich.  366  ^ 204 

DehorUy  v.  Wright,  101  Ind.  382 '. . . . .  767 

Delaney  v.  Modern  Accident  Club,  121  la.  528 681 

Del02ier  v.  Village  of  Magnet.  104  Neb.  765   881 

Demarest  v.  Wickham,  63  N.  Y.  320  816 

Demings  v.  Supreme  Lodge,  Knights  of  Pythias,  131  N.  Y.  622  ...  226 

Dermott  v.  Jones,  23  How.   (U.  S.)  220  661 

Dienst  V.  Dienst,  175  Mich.  724   479 

Disher  v.  Chicago,  R.  I.  &  P.  R.  Co.,  93  Neb.  224  246,  336 

Disher  v.  Disher,  45  Neb.  100 630 

Ditto  v.  International  Harvester  Co.,  105  Neb.  544  218 

Doane  v.  Dunham,  64  Neb.  135  460 

Dodd  V.  Hart,  8  Del.  Ch.  448   727 

Dodge  V.  St.  John,  96  N.  Y.  260  162 

Dodge  County  v.  Kemnitz,  28  Neb.  224  452 

Donehoe  v.  Crane,  141  Ga.  224   336 

Doran  v.  Kennedy,  122  Minn.  1,  237  U.  S.  362  166 

Douglas  County  v.  Connell,  15  Neb.  617  699 

Dreher  v.  Order  of  United  Commercial  Travelers  of  America,  173 

Wis.  173  583 

Dressier  v.  Commonwealth  Life  Ins.  Co.,  106  Neb.  669  419 

Drew  V.  Thaw,  236  U.  S.  432 47 

Duffle  V.  Bankers  Life  Ass'n,  160  la.  19  272 

Duncan  v.  Western  Union  Telegraph  Co.,  87  Wis.  173  185 

Dunham  v.  McMichael,  214  Pa.  St.  485  338 

Dunkel  v.  Hall  County,  89  Neb.  586  367 

Dunn  V.  Haines,  17  Neb.  560  800 

Duval  V.  Advance  Thresher  Co.,  85  Neb.  181  600 

Dye  V.  Dye,  11  Cal.  163   881 

Eager  v.  Eager,  74  Neb.  827   696 


XX  (^ASES  CITED  BY  THE  COURT.  [106  Neb. 

Ebert  v.  Mutual  Reserve  Fund  Life  Ass'n,  81  Minn.  116  228 

Edleson  v.  Edleson,  179  Ky.  300 464 

Edmunds  v.  Griffin,  177  la.  389  47 

Edward  Thompson  Co.  v.  Schroeder,  131  Minn.  125  684 

Elliott  V.  Aetna  Life  Ins.  Co.,  100  Neb.  833 326 

Elliott  V.  Carter  White-Lead  Co.,  53  Neb.  458   597 

Engle  V.  Chipman,  51  Mich.  524   671 

Enterprise  Irrigation  District  v.  Tri-State  Land  Co.,  92  Neb.  121..  724 

Epes  V.  Saunders,  109  Va.  99   435 

Episcopal  Academy  v.  Philadelphia,  150  Pa.  St.  565  Ill 

Estate  of  Seller,  164  Cal.  181   719 

Estell  V.  State,  51  N.  J.  Law,  182  53 

Ex  parte  Dawson,  3  Bradf.  Sur.  (N.  Y.)   130  710 

Ex  parte  Keeling,  54  Tex.  Cr.  Rep.  118  817 

Ex  parte  La  Vere,  39  Nev.  214  47 

Ex  parte  Montgomery,  244  Fed.  967   47 

Ex  parte  Wolf,  14  Neb.  24 567 

Fager  v.  State,  22  Neb.  332  427 

Fairbanks  v.  Bangor,  O.  &  O.  R.  Co.,  95  Me.  78   : .  523 

Fairbanks,  Morse  &  Co,  v.  Burgert,  81  Neb.  465  682 

Fairbanks,  Morse  &  Co.  v.  Nelson,  217  Fed.  218  218 

Farmers  &  Merchants  Bank  v.  German  Nat.  Bank,  59  Neb.  229  . . .  70S 
Farmers  &  Merchants  Mutual  Life  Ass*n  v.  Mason,  65  Ind.  App. 

66     420 

Farnsworth  Co.  v.  Rand,  65  Me.  19 757 

Farrell  v.  Farmers  &  Merchants  Ins.  Co.,  84  Neb.  72 620 

Fawn  Lake  Ranch  Co.  v.  Cumbow,  102  Neb.  288  299 

Faxon  v.  Mansfield,  2  Mass.  ^147  650 

Fidelity  &  Casualty  Co.  v.  Cedar  Valley  Electric  Co.,  187  la.  1014 . .  310 

Fidelity  &  Casuality  Co.  v.  Martin,  163  Ky.  12   326 

Field  y.  National  Council,  K.  of  L.  of  S.,  64  Neb.  226  71 

First  Nat.  Bank  v.  Hunt,  101  Neb.  743   237 

First  Nat.  Bank  v.  McKinney,  47  Neb.  149  677 

Flshlelgh  V.  Detroit  United  Ry.,  205  Mich.  145 i 775 

Flannery  v.  Kusha,  147  Minn.  156  699 

Flege  V.  State.  90  Neb.  39  844 

Forbes  v.  Gorman,  159  Mich.  291 297 

Ford  V.  State,  71  Neb.  246  52 

Forest  Oil  Co.  v.  Crawford,  77  Fed.  106  739 

Forney's  Estate,  161  Pa.  St.  209  21 

Fowler  v.  Brown,  51  Neb.  414  85 

France  v.  Hohnbaum,  73  Neb.  70  165 

Franklin  Square  House  v.  City  of  Boston,  188  Mass.  409  Ill 

Freltas  v.  Freitas,  31  Cal.  App.  16  482 

Frothlngham  v.  Petty,  197  111.  418  163 


106  Neb.]  CASES  CITED  BY  THE  COURT.  xxi 

Fry  V.  Hubner,  35  Or.  184  829 

Funk  V.  Stevens,  102  Neb.  681  13,  193,  226 

Gandy  v.  Wiltse,  79  Neb.  280  613 

Garrison  v.  People,  6  Neb.  274,  285   844 

Gartrell  v.  Stafford,  12  Neb.  545  38 

Gaster  y.  Estate  of  Gaster,  92  Neb.  6,  11  699 

Gee  Wo  v.  State.  36  Neb.  241  747 

Genau  v.  Roderick,  4  Neb.   (Unof.)   436   707 

General  Electric  Co.  v.  O'Connell,  118  Minn.  53  684 

George  v.  K.  &  D.  M.  R.  Co.,  53  la.  503  289 

German  Ins.  Co.  v.  Shader,  68  Neb.  1  416 

Gibson  y.  Parlin  &  Orindorff,  13  Neb.  292 500 

Glaeser  v.  City  of  St.  Paul,  67  Minn.  368  599 

Glass  y.  Hulbert,  102  Mass.  24  481 

GlawBon  y.  Southern  Bell  Telephone  &  Telegraph  Co.,  9  Ga.  App. 

450   184 

Goff  y.  Supreme  Lodge,  Royal  Achates,  90  Neb.  579  855 

Goldsberry  v.  State,  66  Neb.  312  476 

Goldstein  v.  Union  Nat.  Bank,  109  Tex.  555 131 

Gordeen  v.  Pearlman,  91  N.  Y.  Supp.  420  686 

Gotchall  y.  Gotchall,  98  Neb.  730 697 

Gould  V.  Rockwell,  105  Neb.  724 277 

Grafton  v.  Cummings,  99  U.  S.  100  38 

Grand  Island  Banking  Co.  v.  Koehler,  57  Neb.  649 266 

Grand  Island  Banking  Co.  v.  Wright,  53  Neb.'  574 31 

Grand  Island  Gas  Co.  y.  West,  28  Neb.  852  494 

Grand  Lodge,  A.  O.  U.  W.,  y.  Insurance  Board,  103  Neb.  99 13 

Gray  v.  Peterson,  64  Neb.  671 248 

Green  y.  Green,  34  Kan.  740  480 

Gregory  y.  Lamb,  16  Neb.  205  b78 

Gregory  y.  Pierce,  4  Met.  (Mass.)  478  32 

Griffin  y.  Bankers  Realty  Inyestment  Co.,  105  Neb.  419   679 

Griffith  y.  New  York  Life  Ins.  Co.,  101  Cal.  627  417 

Groeyenor  y.  Fidelity  &  Casualty  Co.,  102  Neb.  629  582 

Guinn  y.  United  States,  238  U.  S.  347  762 

Gulf.  C.  &  S.  F.  R.  Co.  y.  McGinnis,  228  U.  S.  173  119 

Guth  Piano  Co.  y.  Adams,  114  Me.  390 686 

Hagar  y.  Reclamation  District  No.  108,  111  U.  S.  701 730 

Haight  y.  Hayes,  3  Neb.  (Unof.)  587  160 

Kalbert  y.  Gibbs,  45  N.  Y.  Supp.  113  652 

Hall  y.  Western  Trayelers  Accident  Ass'n,  69  Neb.  601  204 

Hallstead  y.  Perrigo,  87  Neb.  128  600 

Hanunond  y.  State,  39  Neb.  252 426,  812 

Hanisky  y.  Kennedy,  37  Neb.  618 452 


xxii  CASES  CITED  BY  THE  COURT.  [106  Neb. 

Hanna  v.  Hanna,  104  Neb.  281  446 

Harris  v.  HarmB,  105  Neb.  375  383 

Harris  v.  Lincoln  Traction  Co.,  78  Neb.  681   524 

Harrison  v.  Baker,  15  Neb.  43   Z69 

Harrison  v.  Harrison,  80  Neb.  103  458 

Hartzell  v.  McClurg,  54  Neb.  313  600 

Harvey  v.  State,  96  Neb.  786  748 

Haskins  v.  Alcott  ft  Horton,  13  Ohio  St.  210  881 

Hawver  v.  City  of  Omaha,  52  Neb.  734  677 

Hayman  t.  Rownd,  82  Neb.  598 295 

Hays  V.  Hays,  75  Neb.  728 700 

Hays  V.  Hays,  126  Ind.  92  435 

Hays  V.  United  R.  Co.,  183  Mo.  App.  608  778 

Heald  v.  Polk  County,  46  Neb.  28  494 

Healy  v.  People,  177  111.  306  254 

Heldt  r.  State,  20  Neb.  492  476 

I-iendershott  y.  Western  Union  Telegraph  Co.,  106  la.  529  186 

Henry  v.  Henry,  27  Ohio  St.  121   479 

Henry  v.  Stote,  51  Neb.  149 453 

Henry  ft  Coatsworth  Co.  v.  Halter,  58  Neb.  685  266 

Herpolsheimer  v.  Funke,  1  Neb.  (Unof.)  471  297 

Hespen  y.  Union  P.  R.  Co.,  82  Neb.  495  553 

Hibbard  v.  Kirby,  38  Ark.  102  649 

Hill  V.  State,  42  Neb.  503 475 

Hill  V.  State.  106  Neb.  17 28 

Hoagland  v.  Lowe,  39  Neb.  397  266 

Hobson  V.  Huztable,  79  Neb.  334 b6l 

Hofstetter  v.  Gash,  104  111.  App.  455  649 

Hogan  V.  O'Neill,  255  U.  S.  55  48 

Hoitt  V.  Hoitt,  63  N.  H.  475  21 

tHolladay  v.  Rich,  93  Ne(b.  491  454 

Hollenbeck  v.  Winnebago  County,  95  111.  148  369 

Hollingsworth  v.  Saunders  County,  36  Neb.  141  369 

Hollingsworth  v.  Supreme  Council  of  Royal  Arcanum,  175  N.  Car. 

615   226 

Holmes  V.  Evans,  129  N.  Y.  140  652 

Holt  V.  Stote,  62  Neb.  134  744 

Holt  Mfg.  Co.  V.  Odenrider,  61  Wash.  555  678 

Home  Forum  Benefit  Order  v.  Jones,  5  Okla.  598  271 

Home  Ins.  Co.  v.  Oilman,  Exr.,  112  Ind.  7  417 

Hood  River  Lumbering  Co.  v.  Wasco  County,  35  Or.  498  727 

Hooper  V.  Castetter,  45  Neb.  67   546 

Hoover  v.  Wood,  9  Ind.  296  735 

Hopper  V.  Douglas  County,  75  Neb.  329  369 

Horres  v.  Berkeley  Chemical  Co.,  57  S.  Car.  192  288 


10«  IS'EB.]  CASES  CITED  BY  THE  (^OURT.  xxiii 

Horton   v.   Colorado   Springs   Masonic  Building   Society,   64   Colo. 

529 98 

Hotchkiss  V.  Keck.  84  Neb.  545  816 

Houghton  V.  Clarke.  80  Cal.  417  653 

Houston  V.  Farmers  &  Merchants  Ins.  Co.,  64  Neb.  138   420 

Hoyelman  v.  Kansas  City  H.  R.  Co.,  79  Mo.  632  817 

Hubert  v.  State,  74  Neb.  220  825 

Hudson  v.  Bayonne,  54  N.  J.  Law,  293   820 

Hudson  V.  Osborne,  39  L.  J.  (Eng.)   79  535 

Hughes  V.  Monroe  County.  147  N.  Y.  49   354,  369 

Hullng  V.  Kaw  Valley  R.  I.  Co.,  130  U.  S.  559  730 

Hull  V.  King,  38  Minn.  349  237 

Humboldt  County  v.  Ward  Bros.,  163  la.  510 354 

Humphries  v.  State,  100  Ga.  260  835 

Hunt  V.  Hunt.  171  N.  Y.  396  479 

Kurd  V.  City  of  Pairbury,  87  Neb.  745  761 

Hurst  V.  Chicago,  B.  &  Q.  R.  Co.,  280  Mo.  566  778 

Hutchinson  y.  Western  Bridge  &  Construction  Co.,  97  Neb.  439  ...  365 

Huxoll  V.  Union  P.  R.  Co.,  99  Neb,  170  85« 

Huyett  &  Smith  Co.  v.  Chicago  Edison  Co.,  167  111.  233   650 

lams  V.  Farmers  State  Bank,  101  Neb.  778  387 

Imhoff  V.  House.  36  Neb.  28   697,  706 

In  re  Anderson.  69  Neb.  686  567 

In  re  Appraisement  of  Omaha  Gas  Plant,  102  Neb.  782  725 

In  re  Estate  of  Johnson,  99  Neb.  275  160 

lu  re  Estate  of  Jones,  83  Neb.  841 172 

In  re  Estate  of  Robinson,  105  Neb.  1  428 

In  re  Estate  of  Strahan,  93  Neb.  828  700 

In  re  Estate  of  Willits.  88  Neb.  805  697 

In  re  Kuhns,  36  Nev.  487 47 

In  re  Mook's  Estate,  167  N.  Y.  Supp.  170  26 

In  re  Price,  168  Mich.  527  863 

In  re  Roberson.  38  Nev.  326  853 

In  re  Sawyer.  124  U.  S.  200 816 

In  re  Van  Sciever.  42  Neb.  772  47 

International  Coal  &  Mining  Co.  v.  Nicholas,  293  111.  624 766 

Inter-Southem  Life  Ins.  Co.  v.  Duff.  184  Ky.  227  422 

Interstate  Business  Men's  Accident  Ass'n  v.  Lewis,  257  Fed.  241 . .  579 

Irwin  V.  Jetter  Brewing  Co.,  101  Neb.  409  118 

leke  V.  Iske.  95  Neb.  603  38 

Jackson  v.  Phillips,  57  Neb.  189 625 

Jacobs  V.  State.  1  Ga.  App.  519  847 

Jameson  y.  Butler.  1  Neb.  115  341 

Janous  V.  Columbus  State  Bank,  101  Neb.  393  207 


xxiv  CASES  CITED  BY  THE  COURT.  [106  Nbb. 

Jaudon  v.  Ducker,  27  S.  Car.  296 180 

Jennings  v.  Camp,  13  Johns.  (N.  Y.)  94 €50 

Jensen  v.  Palatine  Ins.  Co.,  81  Neb.  523  553 

Johns  V.  State,  88  Neb.  145  442,  779 

Johnson  v.  Carter,  143  la.  95,  100  798 

Johnson  v.  Fehsefeldt,  106  Minn.  202  648 

Johnson  y.  Leman,  131  111.  609  372 

Johnson  y.  St.  Paul  Fire  k  Marine  Ins.  Co.,  104  Neb.  831 128 

Johnson  y.  State,  1  Okla.  Cr.  Rep.  321 842 

Johnston  y.  Indiana  ft  Ohio  LiYe  Stock  Ins.  Co.,  94  Neb.  403 270 

Jolley  Y.  Foltz,  34  Cal.  321  757 

Jonasen  y.  Kennedy,  39  Neb.  313  865 

Jones  Y.  Bankers  Trust  Co.,  239  Fed.  770  686 

Jones  Y.  Minks,  188  111.  App.  45  684 

Jones  Nat.  Bank  y.  Yates,  93  Neb.  121,  240  U.  S.  541  637 

Kafka  y.  Union  Stock  Yards  Co.,  87  Neb.  33 525 

Kaley  y.  Northwestern  Mutual  Life  Ins.  Co.,  102  Neb.  135 678,  683 

Kansoheit  y.  Garrett  Laundry  Co.,  101  Neb.  702  536 

Kaup  Y.  Schinstock,  88  Neb.  95 592 

Seating  y.  State,  67  Neb.  560  442 

Keating  Implement  6  Machine  Co.  y.  Marshall  E.  L.  &  P.  Co.,  74 

Tex.  606  263 

Keeley  Institute  y.  Wade,  61  Neb.  313  573 

Keenan  y.  Sic,  91  Neb.  582 500 

Keller  y.  Keller,  18  Neb.  366 615 

Kelly  Y.  Galbralth,  186  111.  593  630 

Kennedy  y.  State,  107  Ind.  144  242 

Kentucky  Hotel  Co.  y.  Camp,  97  Ky.  424  777 

Kottenbach  y.  Omaha  Life  Ass'n,  49  Neb.  842  855 

Kincaid  y.  Hardin  County,  53  la.  430  369 

fClng  Y.  Mason,  42  111.  223  651 

King  V.  State,  50  Neb.  66  62 

Kitchen  Bros.  Hotel  Co.  v.  Philbin,  2  Neb.  (Unof.)  340  297 

Klabunde  y.  Byron  Reed  Co.,  69  Neb.  126  599 

Klug  Y.  Seegabarth,  98  Neb.  272  177 

Knights  of  Pythias  y.  Ferrell,  83  Kan.  491  482 

Knoll  Y.  Randolph,  3  Neb.  (Unof.)  599  386 

Koch  Y.  Rhodes,  57  Mont.  447 593 

Kofka  V.  RoBicky,  41  Neb.  328  332,  737 

Korth  V.  State,  46  Neb.  631  265 

Koschman  y.  Ash,  98  Minn.  312  336 

Kotouc  Y.  State,  104  Neb.  680  426,  812 

Kriss  Y.  Union  P.  R.  Co.,  100  Neb.  801  778 

Kurtz  Y.  St  Paul  ft  D.  R.  Co.,  48  Minn.  339  709 

Kyd  V.  Cook,  56  Neb.  71  553 


106  Nbb.]  cases  cited  BY  THE  COURT.  xxv 

Kyle  V.  Perfection  Mattress  Co.,  127  Ala.  39 535 

LAcey  V.  Collins.  134  la.  583  177 

Lamb  v.  Wilson,  3  Neb.  (Unof.)  49«  639 

Lampman  v.  Bruning,  120  la.  167  336 

Lancaster  r.  Augusta  Water  District,  108  Me.  137 730 

Landfried  v.  Milam,  214  S.  W.  (Tex.  Civ.  App.)  847 684 

Larkin  v.  Buck.  11  Ohio  St.  561  n 648 

Larsen  v.  Johnson,  78  Wis.  300  482 

Leedom  ▼.  State,  81  Neb.  585  829 

Leo  V.  State,  63  Neb.  723  442 

Leonard  ▼.  State  Exchange  Bank,  236  Fed.  316   401 

Lesiur  v.  Sipherd.  84  Neb.  296 18 

Levy  V.  Nevada-Califomia-Oregon  R.  Co.,  81  Or.  673   805 

Levy  V.  Timble,  94  N.  Y.  Supp.  3   301 

Lewis  V.  Darling,  16  How.   (U.  S.)  1  1/7 

Lewis  V.  Ocean  Accident  &  Guarantee  Corp.,  224  N.  Y.  18 579 

Lewis  Poultry  Co.  v.  New  York  C.  R.  Co.,  117  Me.  482 153 

Library  Ass'n  v.  Pelton,  36  Ohio  St.  253  115 

Lillie  V.  Modern  Woodmen  of  America,  89  Neb.  1  696 

Lincoln  Gas  &  Electric  Light  Co.  v.  City  of  Lincoln.  250  U.  3.  256. .  778 

Lincoln  Gas  &  Electric  Light  Co.  v.  Crowley,  104  Neb.  701   ..403,  536 

Lindley  v.  Polk  County,  84  la.  308  369 

Lindsay  v.  State,  46  Neb.  177 6^ 

Little  V.  City  of  Newburyport,  210  Mass.  414  109 

Little  V.  State,  60  Neb.  749  747 

Long  V.  State,  23  Neb.  33,  55  844 

Longbotham  v.   Longbotham,   119   Minn.   139    702 

Louisville  &  N.  R.  Co.  v.  Williams,  183  Ala,  138  778 

Low  V.  Rees  Printing  Co.,  41  Neb.  127   699 

Lowe  V.  St.  Paul  Fire  &  Marine  Ins.  Co..  80  Neb.  499  270 

Lowell  V.  Strahan,  145  Mass.  1  297 

Lucas  V.  County  Recorder  of  Cass  County,  75  Neb.  351  300 

Luce  V.  Foster,  42  Neb.  818 597,  70n 

Lyman  &  Co.  v.  Waterman,  51  Neb.  283  622 

Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  100  Me.  461  535 

McAndrews  v.  Hamilton  County.  105  Tenn.  399 369 

McArthur  v.  Clarke  Drug  Co.,  48  Neb.  899   500 

McBride  v.  Aetna  Life  Ins.  Co.,  126  Ark.  528  326 

McCarthy  v.  Village  of  Ravenna,  99  Neb.  674    336 

McClay  v.  Foxworthy,  18  Neb.  295   16;^ 

McClellan  v.  Hein,   56  Neb.   600    859 

McClurg  V.  Price,  59  Pa.  St.  420  651 

McComb  V.  Gilkeson,  110  Va.  406    435 

McCullough  V.  Colfax  County,  4  Neb.  (Unof.)  543  881 

McDonald  v.  DeVito,  103  N.  Y.  Supp.  508 65i 


xxvi  (\\SI':S  riTKI)  BV  THK  (^OURT.   [lOG  Neb. 

McDonald  &  Penfleld  v.  Dodge  County,  41  Neb.  905 354 

McDuff  V.  McDuff,  187  Pac.   (Cal.  App.)   37   588 

McGarrah  v.  State,  10  Okla.  Cr.  Rep.  21   671 

McGavock  v.  City  of  Omaha,  40  Neb.  64   723 

McGoldrick  v.  Bodkin,  125  N.  Y.  Supp.  101   180 

Molntyre  v.   Hauser,   131   Cal.   11    336 

McKay  v.  State,  6  Ga.  App.  527   846 

McKennan  v.  Omaha  &  C.  B.  Street  R.  Co.,  97  Neb.  281  524 

McKeon  v.  Central  Stamping  Co.,  264  Fed.  385  24^ 

McLaln  v.  Howald,  120  Mich.  274   '. 733 

McLaughlin  v.  Sovereign  Camp,  W.  O.  W.,  97  Neb.  71    293,  703 

McManus  v.  Harrigan,  85  N.  Y.  Supp.  220 162 

McMillan  v.  Malloy,  10  Neb.  228    647 

McMillen  v.  Anderson,  95  U.  S.  37  ^ 730 

Madden  v.  Lancaster  County,  65  Fed.  188    369 

Main  v.  Sherman  County,  74  Neb.  155  782 

Mallory*8  Admrs.  v.  Mallory's  Admr.,  92  Ky.  316    479 

Maloney  v.  Maryland  Casualty  Co.  113  Ark.  174   582 

Mangold  v.  American  Ins.  Co.,  99  Neb.  656  60.> 

Manly  Building  Co.  v.  Newton,  114  Ga.  245   490 

Manning  v.  City  of  Orleans,  42  Neb.  712   246 

Manning  v.  Pcmerene,  101  Neb.  127    408,  53« 

Mannion  v.  Talboy,  76  Neb.  570 864 

Marion  v.  State,  16  Neb.  349   441 

Maryland  Casualty  Co.  v.  Spitz,  246  Fed.  817   580 

Matheson's  Heirs  v.  Hearin,  29  Ala.  210   160 

Matter  of  Crandall,  196  N.  Y.  127  719 

Mauzy  V.  Hinrichs,  89  Neb.  280  296 

Maxwell  V.  Urban.  22  Tex.  Civ.  App.  565 169 

Metropolitan  Trust  Co.  v.  Dolgevllle  E.  L.  &  P.  Co.,  71  N.  Y.  Supp. 

1055   265 

Metz  V.  State,  46  Neb.  547   41,  476 

Meyers  v.  Smith,  59  Neb.  30  59'i 

Middaugh  v.  Des  Moines  Ice  ft  Cold  Storage  Co.,  184  la.  969  118 

Miller  V.  Fitzgerald  Dry  Goods  Co.,  62  Neb.  270  297 

Miller  v.  Meeker,  54  Neb.  452    800 

Miller  v.  Morris  6  Co.,  101  Neb.  169 408.  536 

Miller  v.  Northern  P.  R.  Co.,  18  N.  Dak.  19  15J 

Miller  v.  Paustian,  79  Neb.  196   589 

Miller  V.  Wehrman.  81  Neb.  388   277 

Miller  v.  White,  23  Fla.  301  468 

Milwaukee  Harvester  Co.  v.  Schroeder,  72  Minn.  393  599 

Mitchell  V.  Marker,  62  Fed.   139   777 

Modem  Woodmen  of  American  v.  Ghromley,  41  Okla.  532 703 

Moffitt  V.  Moltitt,  69  111.  641    160 

Moline  v.  Carlson.  92  Neb.   419    737 


106  Neb.]  CASES  CITED  BY  THE  COURT.  xxvii 

Moore  v.  Allen,  26  Colo.  197  480 

Moores  v.  State.  71  Neb.  522   472 

Morgan  v.  State,  51  Neb.  672   396,  475 

Morgenstem  y.  Insurance  Co.  of  North  America,  89  Neb.  450 62  L 

MorHU  V.   Skinner,  57  Neb.  164 589 

Morris  y.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.,  25  N.  Dak.  18^ l&H 

Morris  y.  Wibaux,  159  111.  627 661 

Morrison  y.  Scotts  Bluff  County,  104  Neb.  254   245 

Mott  y.  SUte,  83  Neb.  226   366 

Moulton  y.  Kershaw,  59  Wis.  316  S 

Mt.  Morlah  Lodge,  A.  F.  &  A.  M.,  y.  Otoe  County,  101  Neb.  274  . .     9S 

Murphey  y.  Illinois  Trust  &  Sayings  Bank,  57  Neb.  519 672 

Murphy  y.  Fidelity  Mut.  Fire  Ins.  Co.  69  Neb.  489  708 

Murphy  y.  Omaha,  33  Neb.  402   491 

Murray  y.  Mace,  41  Neb.  60 552 

Myers  v.  Anderson,  238  U.  S.  368  762 

Nabower  y.  SUte,  105  Neb.  848  42t5 

National  Bank  of  Ashland  y.  Cooper,  86  Neb.  792  338 

National  Bank  of  Commerce  y.  Bossemeyer,  101  Neb.  96 75 

National  Eleyator  Co.  y.  Great  N.  R.  Co.,  137  Minn.  217 155 

National  Life  Ass'n  y.  Brown,  103  Ga.  382 422 

National  Surety  Co.  y.  Loye,  102  Neb.  633   57d 

National  Union  Fire  Ins.  Co.  y.  School  District,  122  Ark.  179 272 

Nax  y.  Trayelers  Ins.  Co.,  130  Fed.  985  579 

Xeal  y.  Delaware,  103  U.  S.  370 762 

Neal  y.  Missouri  P.  R.  Co.,  98  Neb.  460  553 

Nebraska  Hay  &  Grain  Co.  y.  First  Nat.  Bank,  78  Neb.  334 79 

Nebraska  Seed  Co.  y.  Harsh,  98  Neb.  89   S 

Neinlnger  y.  State,  50  Ohio  St.  394  162 

Nelson  y.  Nelson,  95  Neb.  523  301 

New  England  Water  Works  Co.  v.  Farmers  Loan  &  Trust  Co.,  136 

Fed.  521  263 

New  Lincoln  Hotel  Co.  v.  Shears,  57  Neb.  478  260 

Newman  y.  United  States,  238  U.  S.  537   816 

Nightingale  y.  Scannell,  18  Cal.  315 553 

Nollkamper  y.  Wyatt,  27  Neb.  565 470 

Norman  y.  Olney,  64  Mich.  553   163 

Norrls  y.  Harris.  15  Cal.  226 650 

North  Chicago  Street  R.  Co.  v.  Rodert,  203  111.  413  58J 

Northwestern  Mutual  Life  Ins.  Co.  y.  Neafus,  36  L.  R.  A.  n.  s.  1211  271 

Nourse  y.  Weitz,  120  la.  708   ^ . .  162 

Noyes  y.  Des  Moines  Club,  186  la.  378 778 

Nye-Schneider-Fowler  Co.  v.  Chicago  &  N.  W.  R.  Co..  105  Neb.  151  152 


xxviii         CASES  CITED  BY  THE  COURT.  [lOG  Neb. 

O'Connor  v.  Timmermann,  85  Neb.  422   16S 

O'Connor  v.  Waters,  88  Neb.  224   737 

Ogden  V.  Saunders,  12  Wheat.  (U.  S.)  •213 735 

Ogden  V.  Sovereign  Camp.  W.  O.  W..  78  Neb.  804,  80e 868 

Oil  Trough  Gin  Co.  v.  Director  .General  of  Railroads,  141  Ark.  133  153 

Oliphant  v.  Llversidge,  142  111.  160 458 

Olive  V.  State,  11  Neb.  1,  20 844 

Olmsted  v.  Noll,  82  Neb.  147    864 

Omaha  Alfalfa  Milling  Co.  v.  Pinkham,  105  Neb.  20  678,  683 

Omaha  Street  R.  Co.  v.  Larsen,  70  Neb.  591  521 

Omberg  v.  United  SUtes  Mutual  Accident  Ass'n  101  Ky.  303 579 

Osborn  v.  Village  of  Oakland,  49  Neb.  340  815 

Oswald  V.  Nehls.  233  111.  438   458 

Otis  Elevatcr  Co.  v.  Miller  &  Paine,  240  Fed.  376 309 

Palmer  v.  State,  70  Neb.  136  474 

Parks  v.  Supreme  Circle,  Brotherhood  of  America,  83  N.  J.  Eq. 

131   22S 

Paterson  General  Hospital  Ass'n  v.  Blauvelt,  72  N.  J.  Eq.  725 17? 

Patrick  Land  Co.  v.  Leavenworth,  42  Neb.  715  266 

Pawnee  County  v.  Storm,  34  Neb.  735  732 

Payn's  Sons  Tobacco  Co.  v.  Payette,  149  N.  Y.  Supp.  183  535 

Pease  v.  Fitzgerald,  31  Cal.  App.  727   685 

Peck  V.  Equitable  Accident  Ass'n,  52  Hun  (N.  Y.)  255   579 

Peek  v.  Peek,  77  Cal.  106   480 

Pendleton  v.  Knickerbocker  Life  Ins.  Co.,  5  Fed.  238 42  L 

People  V.  Barnes,  182  Mich.  179   55 

People  V.  Cole,  219  N.  Y.  98  749 

People  V.  Gargan,  168  N.  Y.  Supp.  1027  47 

People  V.  Mol,  137  Mich.  692   847 

People  V.  Pearne,  118  Cal.  134   54 

People  V.  Tallman,  36  Barb.  (N.  Y.)  222  725 

People  V.  Troy,  96  Mich.  530  845 

1  eoria  Grape  Sugar  Co.  v.  Babcock  Co.,  67  Fed.  892 39 

Pepper  v.  Labrot,  8  Fed.  29   293 

Perkins  v.  Fairfield,  11  Mass.  227   163 

Peterson  v.  Bauer,  88  Neb.  405  737 

Peterson  v.  O'Connor,  106  Minn.  470   27? 

Peterson  v.  State,  72  Neb.  132  560 

Peterson  v.  Tlllinghast,  192  Fed.  287 401 

Petty  V.  Petty,  4  B.  Mon.  (Ky.)  215  48i 

Philadelphia  v.  Women's  Christian  Ass'n,  125  Pa.  St.  572  110 

Plsar  V.  State,  56  Neb.  455  475 

Plath  V.  Brunken,  102  Neb.  467 795 

Plumbing  Supply  Co.  v.  Board  of  Education,  32  S.  Dak.  270 354 

Polk  V.  Mutual  Reserve  Fund  Life  Ass'n,  207  U.  S.  310 202 


106  Neb.]  CASES  CITED  BY  THE  COURT.  xxix 

PollaX  V.  Brush  Electric  Ass'n,  128  U.  S.  446 651 

Pollock  V.  Smith,  49  Neb.  864 592,  677 

Ponder  v.  Altura  Farms  Co.,  57  Colo.  519  593 

Pope  County  v.  Sloan,  92  111.  177  491 

Pospisil  ▼.  State,  106  Neb.  40   475 

Potter  ▼.  State,  162  Ind.  213  53 

PottB  V.  Francis,  43  N.  Car.  300  652 

Priestly  v.  State,  19  Ariz.  371    845 

Pugh  V.  Leeds,  2  Cowp.   (Eng.)   714. 541 

Pullman  Palace  Car  Co.  v.  Woods,  76  Neb.  694  *. .  803 

Quarton  v.  American  Law  Book  Co.,  143  la.  517 10 

Quigley  v.  McEvony,  41  Neb.  73   165 

Quimby  v.  Bee  Building  Co.,  87  Neb.  193  77Y 

Racine-Sattley  Co.  v.  Popken,  102  Neb.  635  207 

Rainbolt  v.  Lamson  Bros.,  259  Fed.  546  76 

Ralcow  V.  Tate,  93  Neb.  198  696,  798 

Randall  t.  Randall,  37  Mich.  563   464 

Rathbun  v.  Miller,  6  Johns.  (N.  Y.)  *281 725 

Rawitzer  v.  Mutual  Benefit  Health  &  Accident  Ass'n,  101  Neb.  219  582 
Reagan  v.  National  Equitable  Society,  202  S.  W.  (Tex.  Civ.  App.) 

157 686 

Reasoner  v.  Yates,  90  Neb.  757  301 

Rector  v.  Rotton,  3  Neb.  171  164 

■  Reed  v.  State,  66  Neb.  184  442 

Relchert  v.  Milwaukee  County,  159  Wis.  25   494 

Reld  V.  Corrigan,  143  111.  402  180 

Keilley  v.  Klnkead,  181  la.  615  599 

Reinhardt  v.  Seaman,  208  111.  448   166 

Remington  v.  Savage,  148  Minn.  405  684 

Renner  v.  Bank  of  Columbia,  22  U.  S.  581  634 

Reynolds  v.  Moore,  9  Wend.  (N.  Y.)  35  816 

Reynolds  v.  Reynolds,  27  R.  I.  520 177 

Ueynolds  v.  Supreme  Council,  Royal  Arcanum,  192  Mass.  150 204 

Rhea  v.  Rhenner,  26  U.  S.  105 32 

Rhea  v^State,  63  Neb.  461  393 

Rhoades  v.  Rhoades,  78  Neb.  495   69'J 

Rich  v.  Hartford  Accident  &  Indemnity  Co.,  208  111.  App.  506 58L 

Richardson  v.  Hitchcock,  28  Vt.  757 757 

lu'chardson  v.  Webster  City,  111  la.  427  288 

Riddle  V.  Littlefleld,  53  N.  H.  503   297 

Rlne  v.  Rlne,  100  Neb.  225  457 

Roberts  v.  Thompson,  82  Neb.  458  489 

Robbins  v.  Springfield  Street  R.  Co.,  165  Mass.  30 523 

Robbins  v.  State,  106  Neb.   423    Sit 


XXX  CASES  CITED  BY  THE  COURT.  [106  Neb. 

Robison  V.  Troy  Laundry,  106  Neb.  267  245 

Roger  Williams  Nat.  Bank  v.  Groton  Mfg.  Co.,  16  R.  I.  504 372 

Roper  V.  Milboum,  100  Neb,  739  367 

Roseberry  v.  Harl-Parr  Co.,  146  Minn.  142   68i 

Rosencrans  v.  Modern  Woodmen  of  America,  97  Neb.  668 29^ 

Ross  V.  Craven,  84  Neb.  620 277 

Rowell  V.  Barber,  142  Wis.  304 479 

Rudolph  V.  Winters,  7  Neb.  125   530 

Rueber  v.  Negles,  147  la.  734 24i 

Russell  V.  Russell,  166  la.  674   162 

St  Joseph  Y.  Gelwitz,  148  Mo.  210  731 

St.  Louis  Dressed  Beef  &  Provision  Co.  v.  Maryland  Casualty  Co., 

201  U.  S.  173   324 

St.  Louis  Lodge,  B.  P.  O.  E.,  v.  Koeln,  262  Mo.  444  98 

St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Kelley,  2  Neb.  (Unof.)  720 270 

Salt  Lake  Lodge,  B.  P.  O.  E.,  v.  Groesbeck,  40  Utah,  1  97 

Saltonstall  v.  Riley,  28  Ala.  164 160 

San  Antonio  &  A.  P.  R.  Co.  v.  De  Ham.  64  S.  W.  (Tex.  Civ.  App.) 

396   288 

Sanford  v.  Sanford,  5  Day  (Conn.)  353  70:i 

Sargent  v.  McLeod,  52  L.  R.  A.  (n.  s.)  381 651 

^^argent  Mfg.  Co.  v.  Travelers  Ins.  Co.,  166  Mich.  87 317 

Savannah  &  Ogeechee  Canal  Co.  v.  Shuman,  91  Ga.  400 6S 

Sawyer  v.  Sovereign  Camp,  W.  O.  W.,  105  Neb.  395 204 

School  District  v.  Wolf.  78  Kan.  805 816 

Schott  V.  Swan,  21  S.  Dak.  639  153 

Schuber  v.  McDuffee,  169  Pac.  (Okla.)  642 131 

Schultz  V.  State,  89  Neb.  34 52 

Scott  V.  Flowers,  61  Neb.  620 707 

Scoville  V.  Trustees.  65  111.  523   652 

Scribner  v.  State  of  Oklahoma,  3  Okla.  Cr.  Rep.  601 842 

Seaboard  Air-Line  Ry.  v.  Miller,  6  Ga.  App.  402 77:^ 

Security  Savings  Bank  v.  Rhodes,  107  Neb 681 

See  V.  Wabash  R.  Co.,  123  la.  443  288 

Seeds  v.  Grand  Lodge,  A.  O.  U.  W.,  93  la.  175  703 

Sessinghaus  Milling  Co.  v.  Hanebrink,  247  Mo.,  212   553 

Seton  V.  Hcyt,  34  Or.  266 493 

Sharpe  v.  New  York  Life  Ins.  Co.,  5  Neb.  (Unof.)  278  42v) 

Shaw  V.  Jones,  Newton  &  Co.,  133  Ga.  446 % 553 

Shellabarger  Elevator  Co.  v.  Illinois  C.  R.  Co.,  212  111.  App.  1 155 

Shepard  v.  Pabst.  149  Wis.  35  684 

Shepperd  v.  Bankers  Union  of  the  World,  77  Neb.  85 202 

Shriro  v.  Paganucci,  113  Me.  213  147 

Shroyer  v.  Richmond,  16  Ohio  St.  455 707 

Steward  v.  Denechaud,  120  La.  Ann.  720   298 


100  Nbb.]  cases  cited  by  the  (M)rRT.  xxxi 

Sigmend  v.  Bebber,  104  la.  431   16*i 

Silver  v.  State,  13  Ga.  App.  722  S*} 

Sim  V.  Rosholt.  16  N.  Dak.  77  820 

Simpson  V.  Ai-mstrong,  20  Neb.  612   28^ 

Slack  V.  Orillion,  13  La.  56 46i 

Smith  V.  First  Nat.  Bank,  46  Neb.  444  j 131 

Smith  V.  Mutual  Reserve  Fund  Life  Ass'n  140  111.  App.  409 204 

Smith  V.  Woodward,  4  East  (Eng.)  585 634 

Snethen  v.  Harrison  County,  172  la.  81  361 

Sodomka  v.  Cudahy  Packing  Co.,  101  Neb.  446 245,  336 

Sofield  V.  State,  61  Neb.  600  74 1 

Southern  Electrical  Supply  Co.  v.  Rolla  E.  L.  &  P.  Co.,  75  Mo.  App. 

622   2W 

Southern  R.  Co.  v.  Bennett,  233  U.  S.  80 776 

Fpanogle  v.  Maple  Grove  Land  &  Live  Stock  Co.,  104  Neb.  342 276 

Sparks  v.  Commonwealth,  3  Bush.  (Ky.)  Ill  65 

Spence  v.  Damrow.  32  Neb.  112 249 

Spokane  &  I.  E.  R,  Co.  v.  Whitley,  237  U.  S.  487 120 

Staats  V.  Mangelsen,  105  Neb.  282   600 

Stag  Mining  Co.  v.  Missouri  Fidelity  &  Casualty  Co.,  209  S.  W. 

(Mo.  App.)   321    .* 326 

State  v.  Administrator  of  Frank,  51  Mo.  98   162 

State  V.  Babcock,  20  Neb.  522   548 

State  V.  Ball,  90  Neb.  307   382,  519 

State  V.  Baurens.  117  La.  136  853 

State  V.  Board  of  Assessors,  52  La.  Ann.  223   110 

SUte  V.  Buswell,  40  Neb.   158    747 

SUte  V.  Cherry  County,  58  Neb.  734 T 159 

State  V.  Churchill,  37  Neb.  702  172 

State  V.  City  Council  of  City  of  Lincoln,  98  Neb.  634   473 

State  V.  City  of  Kearney,  25  Neb.  262  472 

State  V.  Clark,  79  Neb.  263  49l 

State  V.  Cornell,  54  Neb.  647  490 

State  V.  Cox,  105  Neb.  75  759 

State  V.  Currens,  111  Wis.  431  734 

State  V.  Dangler.  74  Ohio  St  49  853 

State  V.  De  Fcntl,  34  R.  I.  51 55 

Sat  .         n-^'-'-ev    --^   rr-n.   735   254 

State  V.  Dick,  125  Wis.  51   684 

State  V.  DImond,  44  Neb.  154 816,  881 

State  V.  Dvoracek,  140  la.  266  853 

State  V.  Employers  of  Labor,  102  Neb.  768  90 

State  V.  Farmers  State  Bank,  103  Neb.  194  38? 

State  V.  Farrington,  80  Neb.  628  491 

Stote  V.  Farrington,  86  Neb.  653  494 

State  V.  Fick.  140  La.  1063 853 


xxxii  CASES  CITED  BY  THE  COURT.  [106  Nbb. 

SUte  V.  First  Nat.  Bank,  103  Neb.  280 878 

State  V.  Grand  Island  ft  W.  C  R.  Co..  31  Neb.  209 730 

SUte  V.  Grimes,  96  Neb.  719 - 172 

State  V.  Hanson,  80  Neb.  724  160 

State  V.  Hart;  106  Neb.  61  59 

State  V.  Harvey,  12  Neb.  31  491 

SUte  V.  Hill,  10  Neb.  68  439 

SUte  V.  Hill,  20  Neb.  119 439 

SUte  V.  Hoctor,  98  Neb.  15 64 

SUte  V.  Home  Street  R.  Co.,  43  Neb.  830 62 

SUte  V.  Horton,  139  N.  Car.  588  53 

SUte  V.  Junkin,  85  Neb.  1,  11 735 

SUte  T.  J^Btis,  8S  Minn.  114 853 

SUte  V.  Keever,  177  N.  Car.  114 ^ . .     55 

SUte  V.  LAflin,  40  Neb.  441  172 

SUte  V.  Lincoln  Medical  College,  81  Neb.  533  64 

SUte  v.  Longfellow,  96  Mo.  App.  660 670 

SUte  V.  McFadden,  46  Neb.  668 439 

SUte  V.  Marsh,  106  Neb.  547 761 

SUte  V.  Mayor  &  City  Council,  28  Neb.  103 815 

SUte  V.  Minor,  105  Neb.  228  .* 439 

SUte  V.  Mortensen,  69  Neb.  -376  515 

State  V.  Mote,  48  Neb.  683 81« 

State  V.  Northup,  79  Neb.  822 816 

State  V.  Olson,  107  Minn.  136 816 

State  V.  Peacock,  15  Neb.  442 439 

State  V.  Pfeifer,  96  Kan.  791 44S 

State  v.  Public  Service  Commission,  272  Mo.  627 349 

State  V.  Quimby,  104  Neb.  590 302 

State  V.  Ramsey,  8  Neb.  286 '. 43d 

State  V.  Roper,  46  Neb.  724 439 

State  V.  Several  Parcels  of  Land,  80  Neb.  11 816 

SUte  V.  Several  Parcels  of  Land,  83  Neb.  13  12% 

SUte  V.  Smith.  145  La.  913  853 

SUte  V.  State  Journal  Co..  77  Neb.  771  600 

State  V.  Stearns,  11  Neb.  104 433 

State  V.  Stein,  13  Neb.  529 816 

SUte  V.  Stout,  7  Neb.  89 515 

State  V.  Trollinger,  162  N.  Car.  618 • o% 

SUte  V.  Union  Stock  Yards  Co..  81  Neb.  67 347 

State  V.  Uridil,  37  Neb.  371 816 

State  V.  Van  Beek,  87  la.  569 816 

SUte  V.  Van  Camp.  36  Neb.  91  430 

SUte  V.  Warrick.  106  Neb.  750 817 

SUte  V.  Weisengoff,  85  W.  Va.  271  59 

State  V.  Weston,  67  Neb.  385 159 


10«  Nkb.]  (\\SE8  (MTEI)  HY  THK  (^OURT.  xxxiii 

state  V.  Whitney,  41  Neb.  613  816 

SUte  V.  Wilson,  24  Neb.  139 430 

State  V.  WIthnell.  91  Neb.  101 ,   560 

State  V.  Woods,  102  Kan.  499 857 

State  Public  Utilities  Commission  v.  Bethany  Mutual  Telephone 

Ass'n.  270  111.  183   343 

State  Public  Utilities  Commission  v.  Okaw  Valley  Mutual  Tele- 
phone Ass'n,  282  111.  336   349 

Stearns  L.  &  P.  Co.  v.  Central  Trust  Co.  223  Fed.  962 263 

Steele  v.  Ashenfelter,  40  Neb.  770 261 

Steger  v.  Arctic  Refrigerating  Co.,  89  Tenn.  453 263 

Stender  v.  Stender,  181  Mich.  648  20 

Stephenson  v.  Murdock,  88  Neb.  796 297 

Sterritt  V.  Young.  14  Wyo.  146  726 

Stevens  v,  Luther,  105  Neb.  184 448 

Stocker  v.  Nemaha  County,  4  Neb.  (Unof.)  230 369 

Stow  ▼.  Kimball,  28  111.  93 16t 

Strassheim  v.  Daily,  221  U.  S.  280 47 

Stratton  v.  Dole,  45  Neb.  472 496 

Strauss  v.  Mutual  Reserve  Fund  Life  Ass'n,  126  N.  Car.  971 228 

Stripland  v.  State,  115  Oa.  578  254 

Stuart  V.  Palmer,  74  N.  Y.  183 726 

Sturtevant  v.  Bohn  Sash  &  Door  Co.,  59  Neb.  82 697 

Sullivan  v.  Connecticut  Indemnity  Ass'n.  101  Oa.  809 422 

Sunday  Lake  Mining  Co.  v.  Wakefield,  72  Wis.  204  147 

Supreme  Council,  Catholic  Knights  of  America,  v.  Fenwick,  169 

Ky.  269  225 

Supreme  Council,  Royal  Arcanum,  v.  Green,  237  U.  S.  531 204 

Supreme  Lodge  v.  Bieler.  58  Ind.  App.  550  226 

Supreme  Lodge,  Knights  of  Pythias,  v.  Mims,  241  U.  S.  574 204 

Supreme  Lodge,  Knights  of  Pythias,  v.  Smyth,  245  U.  S.  594 201 

Sutton  V.  Des  Moines  Bakery  Co.,  135  la.  390 336 

Swift  &  Co.  V.  PHnce,  106  Neb.  358  782 

Sycamore  Marsh  Harvester  Co.  v.  Grundrad,  16  Neb.  529 S6S 

Symonds  v.  Board  of  Supervisors,  71  111.  355 369 

Tacoma  Mill  Co.  v.  Gilcrest  Lumber  Co.,  90  Neb.  104   500 

Tanning  Co.  v.  Telegraph  Co.  143  N.  Car.  376 S 

Taylor  v.  Davis'  Admx.,  110  U.  S.  330 372 

Taylor  v.  Independent  School  District,  181  la.  544 818 

Taylor  v.  Taylor,  232  U.  S.  363 113 

Thomas  v.  Knights  of  Maccabees  of  the  World,  85  Wash.  665 226 

Thompson  v.  St.  Nicholas  Nat.  Bank,  146  U.  S.  240 397 

Thurston  v.  Thurston,  58  Minn.  279 702 

Tischler  v.  Fishman,  68  N.  Y.  Supp.  787 162 

Titterington  v.  State,  75  Neb.  153  880 


xxxiv  CASES  CITED  BY  THE  COURT.   [106  Neb. 

Tobler  v.  Union  Stock  Yards  Co.,  86  Neb.  413 446 

Tousey  v.  Roberts,  114  N.  Y.  312  777 

Traver  v.  Shaefle,  33  Neb.  531,  648 615 

Treasurer  of  State  Lunatic  Asylum  v.  Douglas,  77  Mo.  647 162 

Trustees  Y.  M.  C.  A.  v.  Paterson,  61  N.  J.  Law,  420 110 

Turner  v.  Glbb.  48  N.  J.  Eq.  626 177 

Turner  v.  Townsend,  42  Neb.  376 574 

Tusant  V.  Grand  Lodge,  A.  O.  U.  W.,  183  la.  489 228 

Twing  V.  0*Meara,  69  la.  326  702 

Underbill  v.  Dennis,  9  Paige  (N.  Y.)  202 710 

Underwood  v.  Overstreet,  188  Ky.  562 63^ 

Union  Central  Life  Ins.  Co.  y.  Phillips,  102  Fed.  19 630 

Union  Ins.  Co.  v.  Barwick,  36  Neb.  223 620 

Union  Lime  Co.  v.  Chicago  6  N.  W.  R.  Co.,  233  U.  S.  211 347 

Union  P.  R.  Co.  v.  Connolly,  77  Neb.  254 776 

United  States  v.  Burr,  25  Fed.  Cas.  56,  77   841 

United  States  v.  Smith,  27  Fed.  Cas.  1246   \  847 

Vandalia  Coal  Co.  v.  Moore,  69  Ind.  App.  311  583 

Van  Doren  v.  Wiedeman,  68  Neb.  243 164 

Vanderpool  v.  Partridge,  79  Neb.  165 336 

Van  Kleek  v.  Eggleston,  7  Mich.  511  757 

Van  Skike  v.  Potter,  53  Neb.  28 340 

Veith  V.  Ress,  60  Neb.  52 697,  703 

Village  of  Kenesaw  y.  Chicago,  B.  k  Q.  R.  Co.,  91  Neb.  619 65 

Village  of  Osmond  v.  Matteson,  62  Neb.  512 8Sl 

\  illage  of  Osmond  v.  Smathers,  62  Neb.  509 881 

Vogt  y.  City  of  Louisville,  173  Ky.  119 n 

W.  B.  Mfg.  Co.  V.  Rubenstein,  236  Mass.  215 535 

Wagener  v.  Jungels,  102  Neb.  123  284 

Wakefield  y.  Wakefield,  97  Neb.  652  ^7 

Walker  v.  Klopp.  99  Neb.  794   443 

Wallenburg  v.  Missouri  P.  R,  Co.,  86  Neb.  642 52.'*» 

Ward  y.  Aetna  Life  Ins.  Co.,  82  Neb.  499 582 

Ward  V.  Sweeney,  106  Wis.  44  816 

Warden  y.  Wardell,  71  Neb.  774 166 

Washburn  y.  United  States  Casualty  Co.,  108  Me.  429 417 

Washington  Rock  Co.  y.  Young,  29  Utah,  108 468 

Washington  Township  Farmers  C.  F.  &  G.  L.  Co.  y.  McCormick, 

19  Ind.  App.  664 288 

Watkins  Land  Mortgage  Co.  v.  Mullen,  62  Kan.  1  166 

Watson  y.  Boone  Electric  Co.,  163  la.  316  523 

Weatherington  y.  Smith,  77  Neb.  363 588 

Webber  y.  Jones,  94  Me.  429 • 739 


lOG  NEB.J  CABE8  C  ITEI)  BY  THE  COURT.  xxxv 

Webster  v.  Hillsdale  County.  99  Mich.  259  369 

Webn  V.  Commissioners  of  Gage  County,  5  Neb.  494 369 

Weld  V.  Weld,  71  Kan.  622 481 

WelUngton  v.  PetlUoner.  16  Pick.  (Mass.)  87 734 

Wells  V.  ChrisUan,  165  Ind.  662  263 

Wells  ▼.  Stout.  9  Cal.  479 464 

Welsb  V.  State,  60  Neb.  101  475 

Wenck  v.  Carroll  County,  104  la.  558 370 

Wesner  v.  O'Brien,  56  Kan.  724 701 

Westinghouse  Electric  Mfg.  Co.  v.  Citizens  Street  R.  Co.,  24  Ky. 

Law  Rep.  334 263 

Wheeler  v.  State,  79  Neb.  491 779 

Whitcomb  v.  State,  102  Neb.  236 825 

White  V.  Pomeroy,  7  Barb.  (N.  Y.)  640 710 

White  V.  Wright,  16  Mo.  App.  551  653 

Whitehouse  v.  Oerdls,  95  Neb.  228  277 

Whitner  v.  State,  46  Neb.  144 254 

Wilber  v.  Reed,  84  Neb.  767 724 

Wilcox  V.  Southern  Railway,  91  S.  Car.  71  583 

WUey  ▼.  Shars.  21  Neb.  712 622 

Wilken  t.  Capital  Fire  Ins.  Co.,  99  Neb.  828 272 

Williams  y.  American  Ins.  Union,  107  Kan.  214 204 

Williams  v.  Supreme  Conclave,  I.  O.  H.,  172  N.  Car.  787 228 

Williams  v.  Williams,  189  111.  500 180 

WUson  V.  Beardsley,  20  Neb.  449  678 

Wilson  V.  Hayes,  40  Minn.  531 821 

Wilson  V.  Supreme  Conclave,  I.  O.  H.,  174  N.  Car.,  628 227 

Wineland  v.  Knights  of  Maccabees,  148  Mich.  608 204 

Wiruth  V.  Lashmett,  85  Neb.  286 249 

Wise  Memorial  Hospital  Ass*n  v.  Peyton,  99  Neb.  48  33 

Woodruff  V.  SUte,  72  Neb.  820  342 

Woods  V.  Colfax  County,  10  Neb.  552  369,  494 

Wright  V.  Minnesota  Mutual  Life  Ins.  Co.,  193  U.  S.  657 202 

Wylie  V.  Kirby,  115  Md.  282  147 

Wyman  v.  Campbell,  6  Port.  (Ala.)  219  163 

Yonda  v.  Royal  Neighbors  of  America,  96  Neb.  730  855 

Young  V.  Ruhwedel,  119  Mo.  App.  231 277 

Young  Men's  Christian  Ass'n  v.  Douglas  County,  60  Neb.  642  . .  97,  109 

Young  Men's  Christian  Ass'n  v.  Keene,  70  N.  H.  223  113 

Young  Men's  Christian  Ass'n  of  Lincoln  v.  Rawlings,  60  Neb.  377 . .  442 

Zulch  V.  Roach.  23  Wyo.  335 47 


STATUTES  AND 

CONSTITUTIONAL  PROVISIONS 

CITED  AND  CONSTRUED 


NEBRASKA 
Constitution 


Art.  I.  sec.  3  723 

Art.  I.  sec.  10 667 

Art.  I,  sec.  11 837 

Art.  VI,  sec.  22 515 

Art.  IX,  sec.  2   96 

Session  Laws 

1897 

Ch.  57,  sec.  1 276 

1913 

Ch.  198 536 

1915 

Ch.  108   877 

Ch.  164 668 

1917 

Ch.  86,  sec.  7   782 

Ch.  85,  sec.  21  887 

Ch.    103    547 

Ch.   187,   sec.   50    277 

1919 

Ch.  26  487 

Ch.  44   62 

Ch.  55  60 

Ch.  67   763 

Ch.  70  438 

Ch.  91   785 

Ch.  91,  sec.  4   403 

(xxxvi) 


106   Nkb.]         statutes,  etc.,  (ITED.  xxxvii 

Ch.  103.  sec.  2  126 

CIl  105,  sec.  1,  subd.  6  126 

Ch.  190,  p.  750,  art.  II,  sec.  8  742 

Ch.  190.  p.  791  342 

Ch.  205.  sees.  3,  4,  6 668 

Ch.  222.  sec.  28  442 

Ch.  222,  sec.  29  443 

Ch.  222.  sec.  31  446 

Ch.  243  819 

Ch.  243,  sec.  6  750,  812,  817 

Ch.  244  719 

Ch.  244,  sees.  3,  6  722 

Annotated  Statutes 

1907 

Sec.  8606  724 

Compiled  Statutes 

1889 

Ch.  37,  sec.  6  452 

1909 

Ch.   78.  sec.   147 53 

Revised  Statutes 

1913 

Sec.  312    129 

Sees.  555,  558  875 

Sec  669    870 

Sec  725   215 

Sec.  952.  subd.  5  491 

Sees.  954.  956-960 760 

Sees.  954.  6420,  6437,  6447   490 

Sees.  1162.  1163  253 

Sec.  1177   515 

Sec.  1269 457 

Sec.  1295  18 

Sees.  1399,  1400  170 

Sees.  1421.  1606 718 

Sees.  1428,   1429    116 

Sees,  1453.  1461  156 

Sees.  1485,  1486  . . . . ; 157 

Sec.  1487   158 


xxxviii  STATUTES,  ET(\,  CITED.         [106  Neb. 

Sees.  1667.  7580,  7627  ^^ 

Sec.  1579 5*^ 

Sec.  1684  ^^^ 

Sec.  1587  ^^ 

Sees.  1652,  7588 '^^^ 

Sec.  1690  '. ^^^ 

Sees.  1718-1756  ^^^ 

Sees.  2441,  3541,  5738  357 

Sec.  2625 33»  275 

Sec.  2628  273,  299 

Sec.  2630  ^'^'^ 

Sec.  2650  273 

Sec.  2724  ■  •  "^^2 

Sees.  2737,  2758  ^^ 

Sees.  2956,  6456  *84 

Sees.  2971,  3001 ^^'^ 

Sec.  3077  ^^^ 

Sec.  3079  j  588 

Sees.  3080-3088  18* 

Sec.  3187  81»  126,  856 

Sees.  3210.  3211,  3212 128 

Sec.  3291  525 

Sec.  3296  1^2 

Sees.  3652,  3656.  subd.  3 88^ 

Sec.  3653  885 

Sec.  3659  305 

Sec.  3662  782 

Sec.  3666  *03,  785 

Sec.  3687  887 

Sec.  4862  560 

Sees.  5015.  8279  62 

Sec.  5090  879 

^'ec.  5119  647 

8ec.  5374 530 

Sees.  5563,  5564.  5566 516 

Sec.  6638  *»3 

Sec.  6124  342 

Sec.  6301  96,  105 

Sec.  6343  877 

Sec.  6565  238 

Sec.  6703  819 

Sec.  6823  438 

Sec.  6832  486 

Sec.  6833  437 

Sec.  7418  343 


UHi  Xeb.]         statutes,  ETC.,  CITED.  xxxix 

Sec.  7585  91,  266 

Sec.  7619  219 

Sec.  7627  799 

Sec.  7713  804 

Sees.  7868.  7862,  8008  249 

Sec.  7892  248.  386.  524 

Sec.  7894  454 

Sec.  7906 439 

Sec.  7909  137 

Sec  8006  248 

Sec.  8168  826 

Sec.  8198  206,  816 

Sec.  8207  596 

Sec.  8207,  subds.  4.  7 596 

Sec.  8466  147 

Sec.  8467  143.  167 

Sec.  8581 395 

Sec.  8583  48 

Sec  8614  848 

Sec.  8744  242 

Sees.  8904,  9063 668 

Sec.  9022 251 

Sec.  9024 853 

Sec.  9106  835 

Sec.  M09.  8Ubd.  2  837 

Sec.  9179  540 

Code 

^ec.  121 600 

UNITED  STATES 

COXSTITUTION 

Nineteenth  Amendment.  Fed  St.  Ann.  Supp.  (2d  ed.)  1920,  p.  821..   761 

CoMpn.ED  Statutes 

1918 

Sec.    9762    397 


CASES  DETERMINED 


IN  THB 


SUPREME  COURT  OF  NEBRASKA 

JANUARY  TERM,  1921. 


Belmont  Irrigating  Canal  &  Water  Power  Company, 
appellant,  v.  bridgeport  irrigation  district  bt  al., 
appellees. 

Filed  Apbil  11,  1921.    No.  21291. 

Waters:  Petition:  Sufficiency.  Substance  of  petition  for  injunc- 
tion set  out  in  the  opinion,  and  held  that  it  does  not  state  facts 
showing  plaintiff  entitled  to  the  relief  prayed. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  W.  Hobart,  Judge.    Affirmed. 

C.  G.  Perry  and  Ritchie  d  Canaday,  for  appellant. 

\Villiams,  Hurd  &  Neighbors^  contra. 

MORRISSEY,  C.  J. 

This  is  an  appeal  from  a  judgment  sustaining  a  de- 
murrer to  plaintiff's  petition. 

Plaintiff  filtd  its  petition  in  the  district  court  for  Mor- 
rill county  seeking  to  enjoin  defendant  Bridgeport  Irriga- 
tion District  from  delivering  to  John  Marshall  Hanway, 
his  tenants  or  employees,  water  for  irrigation  purposes 
upon  the  W.i/^  of  the  S.W.i^  of  section  26,  and  the  E.% 
of  the  S.E.i/4  of  section  27,  in  township  19,  north  of 
range  49,  in  Morrill  county,  Nebraska.  The  petition  al- 
leges that  plaintiff  is  a  corporation  organized  under  the 
laws  of  Nebraska  for  the  purpose  of  applying  for  an  ap- 
propriation of  water  for  the  irrigation  of  certain  lands 
lying  betwecm  its  canal  and  the  North  Platte  river ;  that 
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it  did  secure  such  an  appropriation,  and,  for  the  purpose 
of  conducting  water  to  the  land  to  be  supplied,  con- 
structed what  is  commonly  known  as  the  "Belmont 
Canal;''  that  from  the  headgate  "the  said  canal  follows 
a  contour  line  for  more  than  41  miles  from  the  headgate, 
and  was  built  to  irrigate  various  tracts  of  land,"  including 
the  land  above  described;  that  thereafter  plaintiff  ac- 
quired title  to  a  large  acreage  of  land  for  which  the  ap- 
propriation was  made,  and  built  laterals  to  carry  water  to 
a  controlling  point  on  or  near  most  of  the  governmental 
subdivisions  of  the  land  described  in  the  appropriation, 
and,  in  constructing  the  laterals  to  carry  water  to  much  of 
the  land  owned  by  the  plaintiff,  they  were  iiecessarily  con- 
structed adjacent  to  or  across  some  intervening  lands,  the 
title  of  which  was  not  held  by  the  plaintiff,  and  such  was 
the  land  herein  involved;  that  after  plaintiff  had  con- 
structed a  canal  it  offered  to  sell  and  deliver  water  to 
parties  having-  land  within  the  proper  boundaries  at  the 
rate  of  $16.25  an  acre  for  a  perpetual  right,  subject  to  an 
annual  charge  for  the  cost  of  maintenance  of  the  canal ; 
that  defendant  Bridgeport  Irrigation  District  was  or- 
ganized under  the  law  of  Nebraska  for  the  purpose  of 
taking  over  and  operating  plaintiff's  canal,  and  plaintiff 
sold  and  conveyed  to  the  defendant  district  "its  irrigating 
canal,  •  ♦  ♦  together  with  its  right  of  way,  ♦  ♦  * 
and  its  franchise."  It  is  further  alleged  that  it  was  agreed 
that,  before  admitting  other  lands  into  the  district,  the 
grantee  under  the  deed  would  require  applicants  to  show 
that  they  had  acquired  the  right  to  water  from  plaintiff, 
and  plaintiff  stipulated  that  such  right  might  be  ac- 
quired for  $16.25  an  acre,  on  terms.  Plaintiff  had  there- 
tofore obtained  appropriations  for  land,  a  part  of  which 
was  beyond  the  limits  of  the  original  irrigation  district, 
and  it  was  agreed  that  defendant  district  should  carry 
water  for  and  distribute  the  same  to  such  lands  upon 
ttrms  specified  in  the  contract.  It  is  alleged  that  the  land 
hereinbefore  described  lay  within  the  boundaries  of  de- 
fendant district  and  was  owned  by  one  John  Marshall 
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Hanway ;  that  by  fraud,  misrepresentation,  or  mistake  it 
had  been  included  within  the  limits  of  defendant  district 
as  land  that  had  already  obtained  or  else  had  consum- 
mated negotiations  for  the  purchase  of  a  perpetual  water 
light  from  plaintiff,  and  that  it  had  been  so  included 
without  the  knowledge,  consent,  or  approval  of  plaintiff, 
and  that  plaintiff  did  not  acquire  such  knowledge  until 
June  1,  1918;  that  defendant  Bridgeport  Irrigation  Dis- 
trict has  delivered  water  to  such  land,  and  that  same  has 
been  used  for  the  irrigation  of  crops  grown  thereon,  and 
that  the  land  was  not  entitled  to  water.  Plaintiff  claims 
the  right  to  sell  a  perpetual  water  right  to  the  land  men- 
tioned, and  denies  the  right  of  defendant  district  to  fur- 
nish water  for  the  Hanway  land  until  the  owner  concludes 
the  necessary  negotiations  with  plaintiff. 

The  petition  shows  that  after  the  organization  of  de- 
fendant district  plaintiff  executed  its  deed  conveying  the 
property  mentioned  in  the  petition.  It  is  expressly  al- 
leged that  the  Hanway  land  then  formed  a  part  of  de- 
fendant district.  It  is  not  alleged  that  defendant  district 
practiced  any  fraud  upon  plaintiff  in  procuring  the  deed, 
nor  is  any  mutual  mistake  alleged.  It  does  not  appear 
that  defendant  district  has  violated  the  contract  as  writ- 
ten. It  is  not  bound  under  its  contract  to  collect  any 
sum  whatever  for  the  benefit  of  plaintiff  for  water 
furnished  to  land  lying  within  its  boundaries.  To  be 
sure  the  petition  alleges  that  the  Hanway  land  was  "by 
fraud,  misrepresentation,  or  mistake  included  within"  de- 
fendant district,  but  the  party  guilty  of  the  fraud  is  not 
named,  nor  is  any  specific  mistake  or  fraudulent  act 
pointed  out  except  the  statement  that  plaintiff  did  not 
have  knowledge  that' this  land  was  included  within  the 
district  until  June  1,  1918.  However,  no  effort  has  been 
made  to  reform  the  deed ;  it  is  in  full  force  and  effect ;  and 
the  demurrer  was  properly  sustained. 

Affirmed. 
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PoPOsiA    Coal  Company,  appellee,    v.    Nye-Schneidee- 

FowLEE  Company,  appellant. 

Filed  April  11,  1921.    No.  21286. 

1.  fitoles:  Offer  Subject  to  Withdrawal.  The  letter  of  plaintiff, 
dated  August  10,  1916,  set  forth  in  the  opinion,  giving  its  list 
price  of  coal  at  that  time,  does  not  constitute  a  contract.  It  was 
an  invitation  to  the  recipient  to  purchase  coal  on  the  terms  stated 
therein.  It  was  not  a  continuing  or  standing  offer,  but  was  sub- 
ject to  modification  or  revocation  by  plaintiff  at  any  time  before 
a  contract  was  entered  into. 

2.    :     Offer:     Acceptance.    Where,  in  such  case,  a  purchaser 

sends  an  order  two  months  afterwards  for  84  car-loads  of  coal,  a 
contract  is  not  complete  until  the  order  is  accepted. 

8.    :  :  :    Counter   Offer.    Where,    on  receipt   of 

the  order,  it  is  accepted  by  the  seller  subject  Jto  conditions  stated 
in  the  letter  of  acceptance,  these  conditions  constitute  a  counter 
proposal.  If  accepted  by  the  buyer,  the  contract  consists  of  the 
list  price  as  modified  by  the  conditions. 

4.    :     Contract:     Customs.    Where  a  custom,  or  usage,  of  the 

coal  trade  with  reference  to  the  time  of  payment  for  coal  delivered 
is  recognized  and  understood  by  both  parties  at  the  time  a  con- 
tract .is  entered  into,  such  custom  becomes  a  part  of  the  contract. 

6.    :  :    Abandonment..  Where  one  party  to  an  executory 

contract  for  the  sale  of  coal  refuses  to  carry  out  the  provisions  of 
the  contract  with  reference  to  payment  for  coal  delivered,  at  a 
stated  date,  and  notifies  the  other  party  that,  unless  certain  con- 
ditions are  complied  with,  it  will  purchase  the  goods  elsewhere 
to  the  seller's  account  and  charge  It  with  the  extra  cost,  the  seller 
may  elect  to  treat  the  contract  as  renounced  and  abandoned,  and 
is  under  no  obligations  to  continue  shipments  or  to  respond  in 
damages  for  failure  to  deliver  thereafter. 

6.    :  :    Construction.    Under  a  contract  a  seller  agreed 

to  furnish  lump  and  egg  coal  to  the  buyer  in  its  "turn."  The 
evidence  establishes  that  in  the  coal  trade  this  means  in  turn 
after  prior  orders  were  filled  and  prior  contracts  complied  with, 
and  when  sufficient  small  grades  of  coal  had  been  sold  so  as  to 
keep  the  mines  running. 

7.    :     Breach  of  Contract:     Damages.    Where   the   evidence 

fails  to  show  that  any  prior  customer  has  failed  to  receive  coal 
as  ordered,  and  it  is  proved  that  orders  for  coal  were  sent  the 
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seller  by  later  customers  and  filled  within  a  few  days,  for  coal  of 
the  grade  contracted  to  be  delivered  to  the  buyer,  the  seller  then 
being  in  default  of  filling  the  buyer's  orders  according  to  contract, 
the  buyer  is  entitled  to  recover  damages  for  nondelivery  of  the 
coal  diverted  and  delivered  to  such  later  customers  when  it  should 
have  been  delivered  to  the  buyer. 

Appeal  from  the  district  court  for  Dodge  county :  Fred- 
erick W.  Button,  Judge.  Affirmed  in  part,  and  reversed 
in  part. 

Courtrightj  Sidner,  Lee  &  Jones,  for  appellant. 
Brogan,  Ellick  d  Raymond,  contra. 

Lbttox,  J. 

Plaintiff  is  a  corporation  engaged  in  mining  coal  in 
Wyoming.  Defendant  is  a  corporation  engaged  in  selling 
coal  at  retail  in  a  number  of  towns  and  cities  in  Nebraska. 
The  action  was  brought  to  recover  for  the  purchase  price 
of  a  number  of  car-loads  of  coal  sold  and  delivered  by 
plaintiff  to  defendant. 

The  answer  practically  admits  the  selling  and  delivery, 
but  by  way  of  cross-petition  sets  forth  certain  correspon- 
dence between  the  parties  which  it  is  alleged-  constitutes  a 
contract  by  the  plaintiff  to  sell  to  the  defendant  coal  until 
April  1,  1917,  at  prices  specified  therein,  and  that  plain- 
tiff failed  to  deliver  coal  ordered  under  the  contract.  It 
it  also  alleged  that  defendant's  damages  for  breach  of  the 
contract  are  |1,679.73  in  excess  of  the  amount  due  plain- 
tiff for  coal  purchased  and  delivered. 

The  reply  in  substance  denies  that  the  correspondence 
pltaded  constitutes  any  agreement  to  furnish  coal  other 
than  that  delivered,  and  further  pleads  that,  as  a  part  of 
the  agreement,  defendant  was  bound  to  make  payment  in 
full  for  the  shipments  of  coal  made  during  each  month,  on 
or  before  the  10th  day  of  the  succeeding  month ;  that  it 
failed  to  pay  for  the  coal  shipped  to  it  in  December,  1916, 
on  or  before  the  10th  day  of  January,  1917,  fi^nd  still  re- 
fuses to  pay  for  the  same,  and  that  by  reason  of  such  viola- 
tion and  refusal  plaintiff  was  released  from  any  further 
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obligation  to  furnish  coal  to  defendant. 

A  jury  was  waived.  The  court  found  "that  the  letter 
of  August  10, 1916,  was  not  a  contract  but  a  mere  price- 
list,  and  that  the  later  correspondence  does  not  aid;'^ 
found  generally  for  the  plaintiff  for  the  value  of  the  coal 
delivered,  and  dismissed  defendant's  cross-petition.  De- 
fendant appeals. 

The  initial  letter  of  the  correspondence  between  the 
parties  is  dated  August  10,  1916,  and  is  in  substance  as 
follows : 

"Nye-Schneider-Fowler  Co.,  Fremont,  Nebraska.  Gen- 
tlemen :  Our  list  prices  in  effect  at  this  time  are  lump 
7",  $1.75.  ♦  ♦  ♦  These  prices,  subject  to  the  conces- 
sion of  10c  per  ton  as  heretofore,  will  remain  unchanged 
and  apply  to  your  orders  until  April  1,  1917,  except  west 
of  Valentine  after  August  15,  1916,  the  price  will  be  |2 
list  and  subject  to  change.  Yours  truly,  Poposia  C!oal  Co., 
by  G.  F.  Collins." 

On  October  12  defendant  ordered  ^'one  car  Poposia  egg, 
no  hurry."  The  next  letter  in  evidence  is  dated  October 
16,  1916.  It  is  directed  to  Mr.  Thomas,  the  manager  of 
the  defendant  company.  In  substance  it  states  that  the 
writer,  Mr.  Barber  of  the  plaintiff  company,  had  made  a 
trip  over  part  of  the  territory  of  the  defendant  and  talked 
to  its  local  managers.  It  urges  that  defendant  push  the 
sale  of  its  coal,  and  incidentally  says:  "There  is  never 
any  question  but  what  they  can  get  plenty  of  it."  In  re- 
ply to  this  on  October  21  defendant  sent  a  letter,  the  essen- 
tial part  of  which  is  as  follows : 

"We  have  your  letter  of  the  16th,  and  between  the 
superintendents  and  myself  we  made  up  orders  for  43 
cars  of  lump  and  41  cars  of  egg  in  addition  to  those  al- 
ready sent  you.  If  you  would  rather  bill  these  cars  to 
some  point,  for  instance,  Clearwater  (except  those  that 
go  west  of  that  point )  and  let  us  do  the  diverting  to  points 
we  might  need  the  coal  the  worst,  you  may  do  so,  as  I  take 
it  for  granted  it  would  be  pretty  hard  for  you  to  ship  all 
of  these  within  a  very  short  period,  and  by  the  time  the 
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last  car  got  to  destination  it  might  be  needed  pretty  badly 
and  some  others  might  not  need  them  so  badly.  However, 
we  merely  make  that  suggestion,  but  believe  it  a  pretty 
good  one.  Would  be  glad  to  have  you  write  me  ivhat  you 
think  about  it." 

A  list  of  towns  and  the  number  of  cars  to  be  shipped  to 
each  was  inclosed.  On  October  23  plaintiff  replied  as 
follows : 

"ilr.  A.  K.  Thomas,  Fremont,  Nebr.  Dear  Sir:  We 
are  just  in  receipt  of  your  orders  and  also  your  telegram, 
advising  us  that  they  were  coming.  I  am  glad  you  sent 
the  telegram  as  we  were  not  in  shape  to  stand  a  heavy 
shock  at  that  particular  time.  We  expected  you  to  jog 
things  along  there  and  asked  you  to  do  it,  but  did  not  sup- 
pose that  you  were  going  to  land  on  us  with  such  a  bunch 
all  at  once.  However,  we  will  place  them  on  our  file  and 
give  them  their  turn  which  we  presume  will  be  all  right 
with  you  as,  no  doubt,  there  is  no  particular  hurry  about 
most  of  them.  Before  this  order  came,  we  already  had  on 
file  about  200  orders  and  our  output  on  lump  and  egg  is 
limited,  so  it  will  take  quite  a  while  to  fill  what  we  have 
on  hand." 

The  real  question  in  the  case  is  whether  a  meeting  of 
the  minds  occurred  by  the  communication  of  August  10, 
and  the  letter  of  October  21,  so  as  to  constitute  a  contract, 
or  whether  the  letter  of  October  21  was  an  offer  to  buy  the 
84  cars  of  coal  mentioned  therein  which  required  ac- 
ceptance. If,  as  defendant  asserts,  a  contract  was  of- 
fered by  the  first  letter  and  closed  by  the  letter  of  October 
21,  it  was  unconditional,  and  the  plaintiff  would  be  liable 
if  a  breach  occurred. 

The  letter  of  August  10  does  not  appear  to  have  been 
written  in  answer  to  a  specific  inquiry  by  defendant.  It 
is  a  general  statement  of  the  "list  prices  in  effect  at  thU 
timeJ^  We  think  it  was  nothing  more  than  an  invitation 
to  defendant  to  enter  into  new  business  relations  with  the 
plaintiff.  It  is  true  it  is  said  "these  prices  ♦  *  ♦ 
will  remain  unchanged  and  apply  to  your  orders  until 
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April  1,  1917 ;"  but,  until  an  oflfer  to  purchase  was  made 
by  the  defendant,  there  was  no  mutuality  in  the  transac- 
tion and  the  plaintiff  had  the  right  to  change  its  quota* 
tion  at  any  time.  Moulton  v.  Kershaw,  59  Wis.  316; 
Tanning  Co.  v.  Telegraph  Co.,  143  N.  Car.  376 ;  23  R.  C.  L. 
1280-1291,  sees.  96-107. 

In  Nebraska  Seed  Co.  v.  Harsh,  98  Neb.  89,  Harsh 
stated  he  had  about  1,800  bushels  of  millet  seed,  of  which 
he  mailed  a  sample,  and  said :  ^'I  want  |2.25  per  cwt.  for 
this  seed  f.  o.  b.  Lowell.''  Two  days  afterwards  plaintiff 
wired  an  order  for  1,800  bushels  of  millet  at  defendant's 
price.  The  court  said :  ^The  language  used  is  general^ 
and  such  as  may  be  used  in  an  advertisement  or  circular 
addressed  generally  to  those  engaged  in  the  seed  business, 
and  is  not  an  offer  by  which  he  may  be  bound,  if  accepted 
by  any  or  all  of  the  persons  addressed."  A  number  of 
cases  holding  the  like  are  cited  in  the  report  and  annota- 
tion of  this  case  at  L.  R.  A.  1915F,  824,  825. 

Plaintiff  was  offering  coal  to  any  purchaser  at  the  list 
price  of  $1.75  a  ton,  but  a  special  concession  of  10  cents  a 
ton  was  continued  to  defendant  in  accordance  with  a 
previous  custom.  The  list  price  was  quoted  on  August 
10,  the  order  for  84  cars  was  not  sent  until  October  21,  a 
delay  of  more  than  two  months.  Plaintiff  did  not  accept 
this  unconditionally,  but  on  October  23  advised  defendant 
that  it  was  not  able  to  accept  an  order  of  such  magnitude 
at  that  time,  and  made  the  counter  proposal  that  it  would 
place  the  orders  on  file  "and  give  them  their  turn,"  also 
stating  that,  "before  this  order  came,  we  already  had  on 
file  about  200  orders  and  our  output  on  lump  and  egg  is 
limited  so  it  will  take  quite  a  while  to  fill  what  we  have 
on  hand."  The  letter  also  stated  that  its  output  of  lump 
and  egg  could  not  be  increased  "without  getting  some 
business  on  the  nut  and  steam  coal."  This  letter  was  a 
distinct  notification  that  plaintiff  did  not  accept  the  offer 
of  defendant  to  purchase  the  84  cars  of  coal  on  the  terms 
of  the  letter  of  August  10,  and  constituted  a  counter  pro- 
posal to  accept  the  order  on  the  conditions  specified  in  the 
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letter.  About  a  week  or  ten  days  later  plaintiff  in  other 
letters  explained  and  emphasized  the  condition  that,  un- 
less it  had  orders  for  smaller  grades  and  screenings,  it 
would  be  unable  to  ship  lump  and  egg  coal  as  ordered. 

In  its  amended  cross-petition  defendant  first  pleads  that 
the  letter  of  August  10  was  a  written  contract,  but  in  an- 
other paragraph  seems  to  consider  the  contract  completed 
by  the  acceptance  of  the  counter  proposal  of  October  21, 
because  it  pleads  as  follows :  '^The  defendant,  as  shown 
in  the  correspondence,  exhibits  C  to  S,  inclusive,  agreed 
to  place  defendant's  orders  on  file  and  to  ship  the  same  in 
regular  turn  with  other  orders  according  to  the  priority 
of  the  receipt  of  orders  and  and  the  plaintiff  failed  to  ship 
the  cars  shown  in  exhibit  B  as  being  in  default  in  the 
order  of  placing  of  orders  with  the  plaintiff,  and  plaintiff 
therefore  committed  a  breach  of  said  agreement,  and  plain- 
tiff also  agreed  to  ship  all  of  said  cars  shown  in  exhibit  B 
within  a  reasonable  time,  and  failed,  neglected  and  re- 
fused to  do  so." 

We  are  of  the  opinion  that  no  contract  was  consum- 
mated until  the  order  for  84  cars  had  been  accepted,  and, 
since  the  acceptance  of  this  and  later  orders  was  condi- 
tional, the  conditions  formed  part  of  the  contract,  and 
there  could  be  no  breach  until  the  conditions  had  all  been 
fulfilled.  The  subsequent  correspondence  and  the  accept- 
ance of  the  coal  shipped  after  October  21  was  an  assent  to 
the  counter  proposition  and  completed  the  contract. 

It  is  shown  that  the  custom  of  the  trade  was  that  all 
shipments  made  during  one  month  were  to  be  paid  for  by 
the  10th  of  the  next  month.  Defendant  failed  to  pay  for 
the  coal  furnished  in  December,  and  plaintiff  notified  it 
by  wire  on  January  6,  1917,  that,  unless  it  did  so,  it  would 
cease  shipping,  on  account  of  a  threat  made  by  defendant 
that,  unless  ten  cars  were  shipped  by  a  certain  date  and 
an  average  of  three  cars  a  day  thereafter,  it  would  pur- 
chase elsewhere  and  charge  the  extra  cost  to  plaintiff. 
No  coal  was  shipped  thereafter. 

The  failure  of  defendant  to  pay  for  the  coal  shipped  in 
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December  and  the  notification  that  plaintiff  would  refuse 
to  ship  more  coal  until  this  acc«nint  was  paid  constituted 
a  rescission  or  abandonment  of  the  contract,  and  no 
damages  can  be  claimed  for  a  failure  to  ship  after  that 
date.  Quarton  v.  American  Law  Book  Co.,  143  la.  517. 
Whether  there  was  a  breach  of  the  contract  by  plaintiflE 
before  that  time  depends  on  the  meaning  of  the  phrase, 
"giving  them  their  turn,"  as  used  in  the  letter  and  in  the 
coal  trade  when  construed  in  connection  with  the  state- 
ment that  the  shipment  of  lump  and  egg  coal  depended 
on  the  proportion  of  nut  and  pea  coal  ordered.  Mr. 
Barber  testifies  that  the  term  has  a  definite  meaning  in 
the  coal  business,  that  "  *turn'  wouldn't  mean  to  take  a  list 
of  orders  that  came  in  and  ship  the  coal  according  to  the 
way  the  orders  came  in,  as  the  orders  would  have  to  be 
for  the  coal  in  proportion  to  the  way  it  had  to  be  mined. 
For  instance,,  if  some  one  sent  100  orders  for  lump  coal  and 
no  orders  for  screenings,  it  would  be  impossible  for  the 
mine  to  fill  a  single  order,  as  the  railroad  company  would 
not  allow  us  to  load  up  the  screenings  and  let  them  stand 
on  the  track  in  cars.  *  *  *  If  we  had  orders  for  the 
lump  and  no  orders  for  the  screenings,  the  mine  would 
have  to  close  down  until  we  disposed  of  the  screenings; 
so,  if  one  firm  would  order  all  lump  and  egg  and  no 
screenings,  it  would  be  impossible  to  fill  the  order.  ♦  •  ♦ 
And  the  trade  meaning  among  dealers  and  mine  operators 
of  the  phrase,  'furnishing  coal  in  their  turn,'  means  not 
in  the  order  of  the  dates  that  the  orders  are  received,  but 
means  in  the  order  that  you  are  able  to  dispose  of  the  en- 
tire output  of  the  mines." 

The  evidence  shows  that  plaintiff  supplied  the  Chicago 
&  Northwestern  Railway  Company,  the  United  States 
Soldiers  Home  at  Hot  Springs,  South  Dakota,  Sunderland 
Eros.  Company,  and  some  others,  during  October,  Novem- 
ber, and  December  under  previous  contracts  and  orders, 
and  that  an  emergency  arose  in  certain  towns  in  Wyoming 
on  account  of  the  scarcity  of  cars  and  the  limited  supply 
of  coal  from  other  sources,  which  demanded  that  the  neces- 
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sary  coal  to  preserve  life  and  property  from  the  severity 
of  the  winter  should  be  furnished  by  the  plaintiflE.  The 
evidence  is  that  these  towns  had  no  other  opportunity  to 
procure  coal.  The  dictates  of  humanity  required  that 
this  coal  be  supplied.  Salus  populi  suprema  lex.  These 
conditions  were  communicated  to  the  defendant.  For 
furnishing  this  coal  to  the  extent  actually  necessary,  we 
think  plaintiff  should  not  be  penalized. 

It  is  not  shown  that  other  coal  shipped  was  not  under 
prior  orders,  except  that  14  cars  of  lump  and  egg  coal 
were  shipped  in  November  to  two  customers  in  Omaha 
on  orders  sent  in  November  after  the  contract  with  de- 
fendant had  been  made.  The  price  of  coal  had  advanced 
materially  on  account  of  the  war  and  shortage  in  supply. 
We  are  convinced  from  the  evidence  that  these  cars  were 
delivered  to  the  purchasers  when  they  should  have  been 
sent  to  defendant.  Plaintiff  contends  that  it  may  have 
made  up  this  preference  by  January  5,  but  we  find  no  evi- 
dence to  support  this.  The  evidence  clearly  shows  that 
defendant  would  have  made  a  substantial  profit  if  these 
14  cars  had  been  shipped  to  it  instead  of  to  later  cus- 
tomers. It  is  said  that  other  prior  customers  may  also 
have  been  damaged,  and  that  the  damages  should  be  pro- 
rated. There  is  no  proof  that  contracts  with  other 
customers  had  not  been  complied  with  at  that  time. 

The  judgment  of  the  district  court  dismissing  the 
cross-petition  is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  ascertain  the  difference.be- 
tween  the  contract  price  of  the  14  cars  of  coal  mentioned 
and  the  market  price  of  coal  of  like  grade  and  quality, 
and  to  allow  defendant  credit  for  the  same.  In  all  other 
respects  the  judgment  is  affirmed. 

Affirmbd  in  paet^  and  ebvbesed  in  part. 
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Grand  Lodge,  ANCiBfs'T  Order  United  Workmen,  of  Ne- 
braska, APPELLANT,  V.  GRAND  LODGB,  ANCIENT  ORDEUK 

United  Workmen,  of  Iowa,  et  al.,  appellees. 

FiuED  April  11,  1921.    No.  21305. 

Insurance:  Use  of  Name:  Injunctioit.  The  "Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of  the  State  of  Iowa"  may  be 
enjoined  from  transacting  a  fraternal  insurance  business  in  Ne- 
braska in  that  name,  though  licensed  by  the  state  insurance  board 
of  Nebraska  to  do  so,  where  such  use  of  its  name,  its  methods  and 
its  conduct  will  have  a  tendency  to  mislead  the  public  in  dealing 
with  the  "Grand  Lodge  of  the  Ancient  Order  of  United  Workmen 
of  the  State  of  Nebraska"  and  result  in  injury  to  the  latter,  a 
fraternal  beneficiary  association  previously  organized  under  the 
laws  of  Nebraska  and  transacting  a  fraternal  insurance  business 
therein  in  that  name. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed. 

Edward  F.  Leary,  John  Stevens,  E.  J.  Lamhe  and  Nel- 
son C\  Pratt ^  for  appellant. 

Byron  O.  Burhank,  Saunders  &  Stewart,  Gray  d  Brum- 
haugh  and  E.  B,  Evans,  contra. 

Rose,  J. 

This  is  a  suit  in  equity  to  enjoin  defendants  from  trans- 
acting in  Nebraska  the  insurance  business  of  a  fraternal 
beneficiary  association  under  a  name  similar  to  plaintifTs. 
The  district  court  denied  the  injunction.  Plaintiff  has 
appealed. 

The  name  of  plaintiff  is  the  "Grand  Lodge  of  the  An- 
cient Order  of  United  Workmen  of  the  State  of  Nebraska.'' 
It  is  a  fraternal  beneficiary  association.  It  has  a  lodge 
system,  composed  of  a  grand  lodge  and  subordinate  lodges, 
with  ritualistic  work  and  a  representative  form  of  govern- 
ment. Its  operations  are  confined  to  Nebraska.  It  waa 
organized  under  the  laws  of  Nebraska,  and  since  1886  has 
been  regularly  licensed  for  statutory  periods  by  the  in- 
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surance  board  of  the  state.  It  has  been  in  continuous 
operation  with  many  subordinate  lodges  and  a  large 
membership.  In  law  it  owes  no  allegiance  or  pecuniary 
obligation  to  any  parent  society.  Its  aBsessments  were 
originally  too  low  to  fully  meet  its  maturing  insurance 
obligations.  It  raised  its  rates  to  conform  to  the  rates 
adopted  by  the  "Fraternal  Congress."  Dissatisfaction 
with  the  increase  arose  in  its  membership.  The  new  rates 
were  sustained.  Funk  v.  Stevens,  102  Neb.  681.  Plain- 
tiff makes  and  collects  assessments  and  its  financial  con- 
dition has  improved.  The  report  of  a  special  examination 
indicated  to  the  state  insurance  board  a  favorable  possi- 
bility of  rehabilitation.  Grand  Lodge,  A.  0.  U.  W.,  v.  In- 
surance  Board,  103  Neb.  99.  Plaintiff  has  not  become  in- 
solvent in  the  sense  that  a  mere  nonresident  rival  with 
a  similar  name  can  ignore  its  existence,  appropriate  its 
name,  invade  its  territory,  and  use  its  organization,  data 
and  records. "  It  has  the  right  to  sue  in  its  own  name  for 
any  equitable  relief  to  which-  it  is  entitled.  On  the  record 
presented  these  propositions  are  too  plain  for  justifiable 
controversy. 

The  name  of  the  defendant  association  is  the  "Grand 
Lodge  of  the  Ancient  Order  of  United  Workmen  of  the 
State  of  Iowa."  Its  name  would  be  the  same  as  plaintiff^ 
if  the  geographical  feature  were  eliminated.  It  was  or- 
ganized under  the  laws  of  Iowa.  It  is  transacting  a  fra- 
ternal insurance  business  identical  with  that  of  plaintiff. 
It  is  operating  in  the  field  formerly  occupied  by  plaintiff 
without  a  rival  in  similarity  of  name.  Its  system  is  the 
same — grand  and  subordinate  lodges  with  ritualistic  work 
and  a  representative  form  of  government.  It  applied  to 
the  state  insurance  board  of  Nebraska  for  a  license  for 
the  year  1918.  Its  application  was  rejected  for  the 
following  reason: 

"Because  of  the  similarity  in  names  of  the  A.  O.  IT.  W, 
of  Nebraska  and  the  A.  O.  U.  W.  of  Iowa,  the  admission 
of  the  latter  order  to  this  state  would  cause  confusion  in 
the  minds  of  many  present  and  prospective  members,  and 
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thus  still  further  retard  the  efforts  of  the  Nebraska  order 
to  fulfil  its  obligations  to  its  members.''  Grand  Lodge, 
A.  0.  U.  W.,  V.  Insurance  Board,  103  Neb.  99. 

Upon  an  appeal^  which  finally  reached  the  supreme 
court,  it  was  held  that  the  state  insurance  board  of  Ne- 
braska was  without  power  to  deny  a  license  to  the  de- 
fendant association  on  account  of  similarity  of  names,  a 
controversy  of  that  nature  being  considered  one  of  exclu- 
sive judicial  cognizance.  In  this  ruling,  however,  the 
writer  hereof  did  not  concur.  Grand  Lodge,  A.  0.  U.  W., 
V.  Insurance  Board,  103  Neb.  99, 104.  As  a  result  of  the 
decision  mentioned,  the  defendant  association  procured 
from  the  insurance  board  of  Nebraska  a  license  to  trans- 
act in  this  state  a  fraternal  insurance  business  in  1919  in 
competition  with  plaintiff. 

The  use  of  a  similar  name  and  the  conduct  of  defend- 
ants in  transacting  a  like  business  in  Nebraska  and  in 
successfully  negotiating  for  the  transfer  of  members,  in- 
surance and  subordinate  lodges  of  plaintiff  ta  the  de- 
fendant association  are  urged  as  grounds  for  *  an  injunc- 
tion. 

The  granting  of  equitable  relief  to  plaintiff  is  resisted 
on  the  grounds,  among  others,  that  there  is  no  similarity 
of  names  to  mislead  any  one  or  to  injure  plaintiff;  that 
defendants  have  committed  no  fraud;  that  the  action  of 
plaintiff's  members  and  lodges  in  uniting  with  the  de- 
fendant association  was  voluntary  and  unsolicited  and 
was  taken  for  the  purpose  of  procuring  insurance  from  a 
solvent  insurer;  that  members  of  the  defendant  associa- 
tion were  accepted  only  on  individual  applications;  that 
all  of  the  acts  of  the  defendant  association  were  author- 
ized by  law  and  were  performed  in  good  faith  without  in- 
jury to  plaintiff. 

Is  plaintiff  entitled  to  an  injunction?  A  number  of 
subordinate  lodges  chartered  and  established  by  plaintiff 
in  Omaha  and  Fremont  surrendered  their  charters  to 
plaintiff,  and  under  their  original  names  became  sub- 
ordinate lodges  of  the  defendant  association  with  prac- 
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tically  the  same  membership.  In  some  of  these  lodges  of 
plaintiff  not  a  member  was  left.  From  this  source  the 
defendant  association  procured  about  1,800  of  plaintiff's 
members  from  the  subordinate  lodges  in  Omaha  and  Fre- 
mont. The  negotiations  leading  to  the  transfer  of  in- 
surance, members  and  lodges  were  conducted  in  the  fol- 
lowing manner:  Each  of  plaintiff's  seceding  lodges  ap- 
pointed a  committee  of  two  members  to  act  with  a  like 
committee  of  the  others.  These  appointees  acted  as  a 
joint  committee,  representing  subordinate  lodges  and 
members  of  plaintiff  in  dealing  with  each  other  and  in 
negotiating  with  the  defendant  association.  Among  other 
things  the  joint  committee  resolved  that  it  was  the  duty 
of  plaintiff's  respective  lodges  "to  take  such  action  as 
shall  perpetuate  the  order  and  the  name  ^A.  O.  U.  W.' '' 
They  solicited  from  the  defendant  association  "a  proposi- 
tion for  taking  over,  adopting  and  accepting  lodges  and 
members  of  lodges  within  the  state  of  Nebraska."  The 
proposition  made  and  accepted  required  each  lodge  of 
plaintiff  to  forward  to  the  home  office  of  the  defendant 
association  at  Des  Moines,  Iowa,  a  copy  of  a  resolution 
accepting  the  terms  offered,  together  with  a  list  of  mem- 
bers showing  the  age  of  each  and  the  amount  of  his  in- 
surance. No  physical  examination  was  required  and  there 
was  no  mention  of  moral  character,  vocation,  business,  or 
profession.  In  these  respects  good  standing  in  the  sub- 
ordinate lodge  of  plaintiff  was  the  test.  While  each 
member  was  required  to  make  an  individual  application 
promising  to  comply  with  the  charter  and  the  by-laws  of 
the  defendant  association,  the  effect  of  the  proposition 
and  of  the  acceptance  thereof  was  to  transfer  plaintiff's 
seceding  lodges  in  a  body  to  the  defendant  association. 
The  proposition  itself,  upon  a  resolution  accepting  its 
terms,  declares: 

**The  Grand  Lodge  of  Iowa  will  issue  its  charter  to  said 
lodge  and  adopt  it  as  one  of  its  subordinate  lodges  under 
the  same  name  as  heretofore  borne  by  said  lodge,  or  such 
other  name  as  shall  be  designated  in  said  resolution." 
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The  subordinate  lodges  that  seceded  from  plaintiff  were 
built  up  by  years  of  fraternal  activity,  enterprise  and  ex- 
pense under  a  charter  from  plaintiff.  They  used  plain- 
tiff's by-laws  and  ritual.  Under  their  charter  they  had 
the  support  and  the  prestige  of  the  grand  lodge.  Their 
fraternal  insurance  was  the  mutual  obligation  of  all 
beneficial  members  in  hundreds  of  other  subordinate 
lodges  throughout  the  state.  The  members,  when  orig- 
inally accepted  by  plaintiff,  were  selected  and  scrutinized 
according  to  ethical  standards  established  by  plaintiff  for 
the  benefit  of  the  membership  as  a  whole.  They  were 
not  found  in  groups  with  the  applicants  for  membership 
already  named,  listed,  classified  and  qualified.  The  in- 
surance risks  of  the  members  of  the  lodges  that  renounced 
their  obligations  to  plaintiff  and  to  their  fraternal 
brethren  in  all  subordinate  lodges  were  examined  and  ap- 
proved by  a  medical  expert  employed  by  plaintiff  for  the 
protection  and  the  benefit  of  all  subordinate  lodges  and 
members.  The  lists  containing  the  name,  age  and  insur- 
ance risk  of  each  member  of  a  seceding  subordinate  lodge 
represent  fraternal  enterprise,  funds  and  assets,  not  only 
of  the  supreme  lodge,  but  of  all  existing  subordinate  lodges 
and  members.  This  harvest  of  fraternity  is  not  subject 
to  the  whim  or  the  caprice  of  any  subordinate  lodge.  It 
was  not  created  for  that  purpose.  It  is  a  mutual  and 
fraternal  asset  of  plaintiff  and  of  all  lodges  and  members. 
It  is  not  a  subject  of  barter  by  any  individual  lodge  or 
the  members  thereof  without  regard  to  the  rights  or  the 
wishes  of  the  supreme  lodge  and  the  membership  aa  a 
whole.  It  was  never  intended  for  a  rival.  It  belongs  to 
the  fraternal  entity.  The  seceding  lodges  and  their  offi- 
cers and  coQimittees  misused  plaintiff's  organization, 
records  and  data,  abused  their  trust,  and  violated  their 
mutual  and  fraternal  obligations  to  their  supreme  lodge 
and  to  other  subordinate  lodges  and  members  to  the  injury 
of  plaintiff.  The  defendant  association,  in  if^oring  plain- 
tiff and  its  rights,  in  negotiating  independently  with 
plaintiff's  subordinate  lodges,  in  exacting  from  subordi- 
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nate  lodges  plaintiff's  organization,  records  and  data,  and 
in  appropriating  under  a  similar  name  the  fruits  of  plain- 
tifiTs  fraternal  enterprise,  participated  actively  in  the 
wrongs  committed  by  plaintiff's  seceding  lodges,  officers 
and  committees,  and  thus  injured  plaintiff.  The  wrong- 
ful transactions  and  the  results  thereof,  in  connection 
with  the  use  of  a  similar  name,  will  hare  a  tendency  to 
confuse  or  mislead  the  public  in  dealing  with  plaintiff 
and  its  subordinate  lodges.  The  methods  employed  by 
defendants  in  participating  in  the  destruction  of  plain- 
tiff's organizations  and  subordinate  lodges  in  Omaha  and 
Fremont,  and  the  conduct  of  the  defendant  association  in 
accepting  the  benefits  of  the  wrong-doing  without  con- 
sulting or  compensating  plaintiff,  were  unfair.  They 
were  unworthy  of  a  fraternal  rival  and  cannot  be  sanc- 
tioned by  a  court  of  equity. 

Defendants  should  be  enjoined  from  soliciting  or  ac- 
cepting in  Nebraska,  in  the  name  of  the  Grand  Lodge  of 
the  Ancient  Order  of  the  United  Workmen  of  the  State  of 
Iowa,  new  members,  but  the  injunction  should  not 
disturb  existing  insurance  contracts  or  interfere  with 
subordinate  lodges  as  their  membership  now  stands.  For 
this  purpose  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded. 

Rbversed. 

Lbtton^  J.,  not  sitting. 


Roland  M.  Hill  bt  al.^  appesllants,  v.  Elijah  Curtis 

HiLL^  Jb.^  bt  al.^  appbllbbs. 

Filed  Afbil  11, 1921.    No.  21132. 

1*  WUIb:  Revocation  by  Impugation.  BHfteen  years  elapsed  be- 
tween the  date  of  the  execution  of  a  wlU  and  the  death  of  the 
testator.  The  wiU  provided  that  his  wife,  whose  death  preceded 
his  by  about  two  years,  should  have  as  her  share  of  the  estate 
"the  provisions  made  by  law  for  her."  In  the  interim  a  section 
of  farm  land  in  Canada  was  purchased  that  was  not  devised  by 


IS  NEBRASKA  EEPORTS.  [Vol.  106 


Hill  y.  Hill. 


the  will.  A  life  estate  in  a  house  and  lot  was  devised  to  an  only 
daughter,  of  the  value  of  (6,000  or  |6,000,  which  the  testator  sub- 
sequently sold;  he  also  devised  a  life  estate  in  190  acres  of  land  to 
his  daughter's  only  son,  with  remainder  to  her  in  event  that  her 
son  died  childless.  When  the  will  was  executed  the  testator  had 
practically  no  personal  property,  but  he  then  owned  1,000  acres  of 
fiBirm  land  worth  about  $60,000;  when  he  died  he  had  about  125,000 
in  money  and  owned  property  worth  more  than  a  quarter  of  a 
million  dollars.  Heldt  that  the  "changes  in  the  conditions  or  cir- 
cumstances of  the  testator"  did  not,  under  section  1295,  Rev.  St. 
1913,  work  a  revocation  of  the  will  by  implication  of  law. 

2.    :  .    "The  common-law  doctrine  that  the  revocation  of 

a  will  may  be  implied  from  subsequent  changes  in  the  conditions 
or  circumstances  of  the  testator  obtains  in  this  state  in  so  far  as 
it  has  not  been  modified  by  statute."  Baacke  v,  Baacke,  50  Neb.  18. 

3.    :  .  There  Is  no  fixed  rule  by  which  the  revocation  of 

a  will  may  be  implied  from  subsequent  changes  in  the  condition 
or  circumstances  of  the  testator.  Each  case  must  be  governed 
by  its  own  peculiar  facts. 

4.  :  Devise:  PERPETuniEs.  Where  a  testator  devises  a  life  es- 
tate in  land  to  a  married  son  and  upon  his  son's  death  a  life  estate 
in  a  part  of  the  same  land  Is  devised  to  "his  wife,  if  living,"  the 
son's  wife  being  alive  when  the  will  was  executed  and  when  the 
testator  died,  the  words  "his  wife"  relate  solely  to  the  then  present 
wife  of  the  son  and  she  would  take  upon  the  death  of  her  hus- 
band. Held,  that  such  devise  to  the  wife  does  not  violate  the  rule 
against  perpetuities. 

• 

5.  :  Construction.  In  the  construction  of  a  will,  the  inten- 
tion of  the  testator,  as  disclosed  by  the  language  used  therein, 
considered  in  connection  with  the  surrounding  circumstances,  will 
govern,  provided  that,  in  so  doing,  no  rule  of  law  is  violated  or 
sound  policy  disturbed.    Lesiur  v.  Sipherdj  84  Neb.  296. 

6.    :    Devise:    Pebpetuities.    The  rule  against  perpetuities  is 

not  violated,  unless  the  testator  devises  his  land  so  that  an  estate 
therein  is  created  that  will  vest  beyond  a  life  or  lives  in  being 
and  21  years  thereafter,  and  the  period  of  gestation. 

7.    :  :  .  A  succession  of  life  estates  devised  to  the 

children  of  unborn  children  ad  infinitum,  if  permitted,  might  pre- 
vent the  alienation  of  lands  for  generations.  Hence,  the  rule 
against  perpetuities. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Rapbr^  Judge.    Affirmed  ds  modified. 
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Burketty  WiUon,  Brown  &  WiUon  and  J.  R.  Wilhite, 
for  appellants. 

Fawcett  d  Mockett,  Kelligar,  Ferneau  &  Gagnon  and  C. 
J.  Campbelly  contra. 

Dean,  J. 

Elijah  Curtis  Hill,  Sr.,  widower,  died  in  Richardson 
county  April  1,  1916,  aged  84  years.  He  was  then  the 
owner  of  1,000  acres  of  land  in  the  county  of  his  residence, 
a  section  of  land  in  Canada,  and  personal  property,  all 
Talued  at  more  than  a  quarter  of  a  million  dollars.  As 
his  next  of  kin  and  heirs  at  law  he  left  him  surviving  five 
sons,  namely,  Roland  M.,  Reuben  J.,  Marshall  N.,  Ulysses 
Grant,  and  Elijah  Curtis  Hill,  Jr.,  and  a  married  daugh- 
ter, Martha  Ann  Talley.  His  will  was  executed  August  17, 
1900.  On  May  28,  1901,  he  added  J;hereto  a  codicil.  The 
testator's  sons,  Roland  M.,  Reuben  J.,  Marshall  N., 
Ulysses  Grant,  and  Martha  Ann  Talley  b^an  this  action 
against  Elijah  Curtis  Hill,  Jr.,  executor  of  the  will,  to 
have  the  will  declared  null  and  void.  Plaintiffs  also 
caused  29  grandchildren,  and  the  spouses  of  such  as  were 
married,  to  be  made  parties  defendant.  Some  of  the 
grandchildren  were  minors  and  appeared  by  guardians 
ad  litem.  The  testator's  children  are  all  married  and 
each  one  is  the  parent  of  two  or  more  children.  The  dis- 
trict court  held  the  will  in  all  respects  valid.  Prom  the 
judgment  so  rendered  plaintiffs  appealed. 

The  grounds  on  which  plaintiffs  base  their  contention 
that  the  will  is  invalid  will  be  discussed  separately.  In 
their  brief  they  first  argue  that  "the  changed  conditions 
of  the  nature,  amount,  and  value  of  the  property  of  the 
deceased  between  the  making  of  the  will  in  1900  and  his 
death  in  1916  constitute  a  revocation  under  the  law." 

The  changed  conditions  and  circumstances  of  the  testa- 
tor, and  of  his  property,  as  alleged  by  plaintiffs  in  the 
present  case,  that  occurred  subsequent  to  the  making  of 
the  will,  with  the  exception  of  a  devise  to  Mrs.  Talley  that 
will   be   presently   noted,    are  substantially  these:    His 
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wife  died  about  14  years  after  the  will  was  written  and 
about  two  years  before  he  died;  that  ^^the  property  had 
changed  in  its  proportions  by  the  elimination  of  the  wife's 
dower  and  homestead;"  that  the  section  of  Canada  land 
was  purchased;  that  when  he  made  the  will  the  1,000 
acres  of  Richardson  county  land  was  worth  about  f  50,000, 
and  that  he  then  had  practically  no  personal  property ;  that 
when  he  died,  in  1916,  he  had  about  f  25,000  in  cash,  and 
was  then  the  owner  of  property  valued  at  about  a  quarter 
of  a  million  dollars,  and  that  its  value  was  greatly  in- 
creased when  the  case  was  tried. 

Plaintiffs  cite  section  1295,  Rev.  St.  1913,  which,  after 
providing  generally  how  a  will  may  be  revoked,  concludes 
v/ith  an  exception,  namely,  that  nothing  contained  in 
section  1295  "shall  prevent  the  revocation  implied  by  law 
from  subsequent  changes  in  the  conditions  or  circum- 
stances of  the  testator."  They  rely  on  the  exception  in 
the  act. 

In  support  of  their  argument  on  revocation  by  implica- 
tion of  law  plaintiffs  cite  several  cases,  but  they  appar- 
ently rely  on  Stender  v,  Stender,  181  Mich.  648.  That 
case  fairly  embodies  the  theory  that  is  discussed  in  the 
other  citations.  Stender  was  the  owner  of  about  f  200,000 
worth  of  property,  nearly  all  consisting  of  real  estate.  He 
was  unmarried,  and  died  16  months  after  he  executed  his 
will.  To  his  brother,  Carl,  he  bequeathed  practically  all 
01  his  personal  property,  including  a  cigar  manufacturing 
business.  To  Carl,-  William  and  Emil  and  to  his  sister, 
Thusnelda,  and  to  the  children  of  Mathilda,  a  deceased 
half  sister,  he  bequeathed  the  residue  of  his  estate,  namely, 
one-fifth  to  each  of  his  three  brothers  and  his  sister, 
respectively,  and  one-fifth  to  the  children  of  his  deceased 
half  sister  as  representative  of  their  mother.  The  persons 
named  were  his  nearest  surviving  relatives.  Between  the 
date  of  the  will  and  the  date  of  his  death  the  testator  sold 
about  1150,000  worth  of  real  estate.  Carl  claimed  the 
proceeds  of  the  real  estate  under  the  will,  but  was  de- 
feated in  the  circuit  court,  and  on  appeal  the  judgment 
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was  affirmed.  The  court  said  that  there  was  nothing  to 
show  that  Stender's  intention  to  dispose  of  his  estate  was 
changed^  "so  that  one  brother  should  receive  approximate- 
ly 1160,000  and  the  other  four  brothers  and  sisters  only 
f  10,000  each."  In  the  Stender  case  it  is  obvious  that,  if 
CarFs  plea  had  prevailed,  the  intention  of  the  testator 
with  respect  to  the  body  of  his  estate  would  have  been  de- 
feated. The  bequefirt  of  the  cigar  business,  and  some 
other  personalty,  to  his  brother,  Carl,  was  the  testator's 
only  departure  from  the  intention,  plainly  apparent 
throughout  his  will,  to  distribute  the  body  of  his  estate 
equally  among  those  who  were  his  nearest  of  kin.  And 
the  court  so  interpreted  the  will- that,  in  the  distribution 
of  the  estate,  notwithstanding  changed  conditions  in  the 
property,  the  manifest  intention  of  the  testator  was  exe- 
cuted. 

Neither  the  Stender  case  nor  the  other  cases  cited  by 
plaintiffs  on  this  point,  that  are  in  substantial  accord  with 
it,  are  applicable  to  the  facts  before  us,  except  as  they  hold 
to  the  fundamental  rule  that  the  intention  of  the  testator 
as  disclosed  by  the  language  of  the  will  shall,  within  the 
bounds  of  the  law,  control  in  the  interpretation  of  that 
instrument.    Lesiur  v.  8ipherd,  84  Neb.  296. 

New  Hampshire  has  a  statute  on  this  subject  that  is 
substantially  the  same  as  ours.  Gen.  Laws  N.  H.  1878, 
ch.  193,  sees.  14,  15.  The  act  was  construed  in  Hoitt  v. 
Hoitt,  63  N.  H.  475.  The  court  said :  "The  revocation  of 
a  will  is  not  effected  by  the  death  of  legatees  or  devisees 
named  in  it;  nor  by  the  marriage  of  the  testator,  there 
being  no  issue  of  the  marriage ;  nor  by  the  alienation  of 
the  larger  portion  of  his  estate,  which  was  specifically 
disposed  of  by  the  will;  nor  by  the  acquisition  of  other 
estate  to  an  amount  much  greater  than  he  possessed  at  the 
time  the  will  was  made ;  nor  by  the  concurrence  of  all  the 
above  circumstances."  40  Cyc.  1210;  Fomey^s  Estate, 
161  Pa.  St  209 ;  Borden  v.  Borden,  2  R.  I.  94.  The  present 
case  seems  fairlv  to  come  within  the  rule  announced  in 
the  Hoitt  case. 
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The  common-law  rule  that  a  will  may  be  revoked  by  im- 
plication of  law,  in  a  proper  case,  obtains  in  this  state, 
except  as  modified  by  statute.  Bdocke  v.  Baacke,  50  Neb. 
18.  But  there  is  no  well-defined  rule  by  which  such  revo-' 
cation  may  in  all  cases  be  determined.  The  weight  of 
Euthority,  in  the  jurisdictions  where  the  rule  obtains,  is 
that  ea«h  case  shall  be  governed  by  its  own  peculiar  facts. 
It  is  clear  that  the  revocation  of  the  will  before  us  cannot 
be  implied  from  subsequent  changes  in  the  condition  or 
circumstances  of  the  testator. 

The  parties  ask  that  the  will  be  construed.  In  the 
present  case  the  testator  devised  a  life  estate  in  his  Ne- 
braska land  to  each  of  bis  five  sons  and  to  one  grandson. 
The  devises  vary  from  110  to  250  acres  to  each  devisee.  A 
few  of  his  grandchildren  were  substantially  remembered 
in  his  will,  as  remaindermen,  while  many  of  them  were 
not  named  therein.  He  expressly  declared  in  his  will 
that  the  grandchildren  who  were  not  named  were  "pur- 
posely and  intentionally"  omitted,  and  that  such  omission 
"was  not  through  any  accident  or'  mistake."  When  he 
died,  and  when  the  case  was  tried,  there  were  living 
grandchildren,  of  the  respective  classes,  that  is  to  say, 
male  and  female,  whom  he  named  as  remaindermen,  and 
all  were  capable  of  taking  under  the  will. 

Plaintiffs  assail  the  several  devises  of  the  will  sep- 
arately. On  this  assignment  they  allege  these  grounds : 
"Because  the  will  is  unjust  and  disinherits  natural  heirs, 
contrary  to  the  expressed  intention  of  the  testator  by  the 
will  itself.  Because  the  will  itself  is  an  incompetent  and 
void  one  under  the  law,  in  that  it  provides  for  limitations 
over  after  the  vesting  of  the  fee ;  that  it  cannot  be  intt^r- 
preted  and  executed;  that  it  violates  the  law  of  per- 
petuities; that  it  entails  estates,  to  an  extent,  and  in  a 
manner  which  violates  our  public  policy,  and  is  contrary 
to  law;  and  that  in  some  instances  the  fee  title  is  not 
vested." 

In  the  body  of  the  will  the  testator  bequeathed  to  his 
daughter,  Mrs.   Talley,  a  |2,000  bequest.     In  a  codicil, 
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TV  ritten  about  one  year  after  the  date  of  the  will,  he  de- 
vised a  life  estate  in  a  Lincoln  residence  property  to  her 
to  take  the  place  of  this  bequest.  Subsequently  he  sold 
the  Lincoln  property  for  f 5,000  or  $6,000,  and  the  pro- 
ceeds were  invested  in  the  Canada  section  of  land,  or  be- 
came a  part  of  the  residue  of  the  testator's  estate.  Plain- 
tiffs' complaint  on  this  point  is  that  the  will  "disinherits 
natural  heirs ;"  that  being  a  part  of  their  argument  that 
is  hereinbefore  pointed  out,  and  that  is  also  applied  by 
them  to  other  parts  of  the  will. 

With  respect  to  Mrs.  Talley,  plaintiffs'  objection  seems 
to  be  without  merit.  It  seems  that  she  was  twice  married 
and  that  Carl  Van  Fleet  is  a  son  by  a  former  marriage. 
Carl  had  attained  his  majority  when  his  grandfather 
died.  To  this  grandson  the  testator  devised  a  life  estate 
in  190  acres  of  his  land,  with  the  provision,  and  another 
that  will  be  noticed  presently,  that  his  daughter,  Mrs. 
Talley,  should  be  the  remainderman  in  case  Carl  should 
die  childless. 

It  appears,  however,  tha,t  Mrs.  Talley  made  a  settle- 
ment after  suit  was  begun  by  accepting  $4,000  in  cash 
from  her  brother,  Elijah,  and  $8,000  from  her  son,  Carl, 
and  to  the  latter  she  executed  a  quitclaim  deed  to  the  190- 
acre  tract  of  land,  conveying  to  him  her  contingent  interest 
therein.  Following  this  settlement  she  withdrew  from 
the  case,  as  one  of  the  plaintiffs,  and  joined  the  defend- 
ants in  resisting  the  claims  of  the  remaining  plaintiffs. 
Hence,  this  feature  of  the  case,  so  far  as  Mrs.  Talley  is 
personally  concerned,  appears  to  be  a  closed  incident. 
On  this  point  the  court  found  that  she  "was  the  only  living 
remainderman,  and  as  such  owned  a  vested  remainder  in- 
terest  therein,"  and  that,  by  her  quitclaim  deed  to  Carl, 
"the  fee  simple  title  ♦  ♦  ♦  became  merged  and  vested 
in    ♦     ♦    ♦    Carl  Van  Fleet." 

It  appears,  however,  that,  if  Carl  dies  childless,  the 
land  shall,  under  the  will,  vest  in  Mrs.  Talley,  his  mother. 
It  plainly  appears,  from  the  will,  that  it  was  the  intention 
of  the  testator  that  Carl  should  take  a  life  estate,  and  that 
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the  fee  title  should  vest  in  his  unborn  children^  if  any  he 
should  have.  So  that^  under  the  terms  of  his  grand- 
father's will^  Carl  takes  a  life  estate  in  the  land  devised 
to  him,  and  by  the  conveyance  from  his  mother  he  takes 
the  interest  that  was  devised  to  her.  These  estates  are 
therefore  merged.  To  that  extent,  with  rtspect  to  the 
devise  to  Carl  Van  Fleet,  the  judgment  must  be  modified. 
Whether  the  rights  of  such  contingent  remaindermen  have 
been  destroyed  by  the  deed  from  Mrs.  Talley  to  her  son  is 
a  question  we  are  not  called  upon,  in  the  present  state  of 
the  record,  to  determine  at  this  time.  Such  contingent 
remaindermen  are  not  parties  and  their  rights  are  not 
represented  in  the  present  case  by  any  class  or  by  any 
party  to  this  suit. 

With  respect  to  the  devising  clauses  of  the  will  the  court 
found:  "That  said  paragraphs  5  to  10,  both  inclusive, 
*  *  *  devise  a  life  estate  to  the  sons  and  grandsons 
respectively"  of  the  testator,  "with  remainder  as  to  each 
of  said  devisees,  as  stated"  in  the  will ;  that  by  paragraph 
9  the  testator  "lawfully  devised  to  the  defendant  Elijah 
Curtis  Hill,  Jr.,  the  lands  therein  described,  for  and  dur- 
ing the  term  of  his  natural  life,  and  at  his  death  to  his 
male  children  or  male  child,  if  he  should  leave  any,  or  in 
the  event  of  there  being  no  male  child  or  children  sur- 
viving the  said  Elijah  Curtis  Hill,  Jr.,  then  to  his  female 
child  or  children  then  living;"  that,  when  the  testator 
died,  and  when  the  decree  herein  was  entered,  Elijah 
Curtis  Hill,  Jr.,  and  "two  female  children  ♦  ♦  ♦  were 
living,  to  wit,  Marguerete  Hill  and  Aileene  Hill,  who  are 
the  only  children  of  said  Elijah  Curtis  Hill,  Jr.,  living'^ 
when  the  testator  died,  or  at  the  present  time ;  that,  when 
the  testator  died,  Elijah  Curtis  Hill,  Jr.,  under  the  will 
'T)ecame  vested,  eo  instante,  with  a  life  estate  in  the  said 
lands  above  described,  and  the  said  Marguerete  Hill  and 
Aileene  Hill  became,  eo  instantey  the  owners  of  a  vested 
remainder  in  said  lands,  subject  to  and  burdened  only 
with  the  life  estate  of  their  father;  •  •  ♦  that  the 
said  Elijah  Curtis  Hill,  Jr.,  and  the  said  Marguerete  Hill, 
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and  Aileene  Hill  are  entitled  to  a  decree  quieting  in  them 
their  title  to  snch  interests  in  said  lands.  It  is  therefore 
considered,  adjudged  and  decreed  by  the  court  that  the 
will  of  said  Elijah  Curtis  Hill,  deceased,  is  a  yalid  wilL 
That  paragraphs  5  to  10,  inclusive,  of  said  will  are  valid 
devises  to  the  sons  and  grandson  therein  named." 

The  will  with  respect  to  the  life  estate  in  the  250-acre 
tract  of  land  that  is  devised  to  Elijah  Curtis  Hill,  Jr., 
provides,  as  we  have  seen,  that  at  his  death  the  fee  title 
thereto  shall  vest  in  his  male  child  or  children,  as  the  case 
may  be,  share  and  share  alike,  but  that,  if  he  ^'shall  only 
Lave  female  children  or  (a)  female  child,"  such  child,  or 
children,  shall  take  the  fee  simple  title  share  and  share 
alike.  It  follows  that  the  fee  title  of  Marguerete  and 
Aileene  Hill  is  contingent  upon  the  failure  of  the  birth  of 
a  male  child,  or  children,  or  of  a  daughter  or  daughters 
to  Elijah  Curtis  Hill,  Jr.  To  that  extent  the  judgment 
must  be  modified  with  respect  to  the  devise  to  Marguerete 
and  Aileene  Hill.  More  than  this,  it  is  not  incumbent 
upon  us  at  this  time  to  decide  with  respect  to  the  nature 
or  extent  of  the  contingent  estate  taken  under  the  will  by 
Marguerete  and  Aileene  Hill. 

In  paragraph  9,  with  respect  to  the  wife  of  his  son 
Elijah,  the  testator  provided  that,  if  Elijah  "shall  die 
without  leaving  issue  of  his  body  capable  of  inheriting," 
"his  wife  if  living  shall  have  a  life  estate  in  one-third"  of 
the  land  in  which  Elijah  had  a  life  estate.  On  this  point 
plaintiffs  argue  that  in  the  course  of  events  Elijah  Curtis 
Hill,  Jr.,  might  marry  a  wife  who  is  not  yet  bom.  They 
say :  "This  provision  of  the  will  gives  this  land  for  life 
to  Elijah,  Jr.,  and  then  a  life  estate  to  his  wife,  who, 
under  these  circumstances,  was  born  after  the  testator^s 
death,"  and  that  if  such  wife  "should  live  more  than 
twenty-one  years  and  nine  months  after  the  death  of 
Elijah,  Jr.,  then  it  would  be  longer  than  allowed  by  the 
statute  of  perpetuities."  This  point  is  not  well  taken. 
Elijah's  wife  was  living  when  the  testator's  will  was 
written  and  was  living  when  he  died.     Under  such  cir- 
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cumstances  the  language  of  the  will,  in  the  connection 
that  it  is  there  used,  and  referring  as  it  does  to  "his  wife 
if  living/'  cannot  be  construed  to  mean  any  other  person 
than  the  then  present  wife  of  the  testator's  son  Elijah. 
40  Cyc.  1456 ;  In  re  Mook's  Estate,  167  N.  Y.  Supp.  170. 
It  may  be  added  that  she  was  living  when  the  case  was 
tried. 

Plain tiflfs  contend  that  the  will  "entails  estates;"  that  it 
"violates  the  law  of  perpetuities,"  and  the  law  against 
primogeniture.  They  point  out  that  in  some  instances  the 
testator  in  the  disposal  of  his  bounty  preferred  his  male 
grandchildren,  present  and  prospective.  Even  so,  he  had 
a  lawful  right,  in  the  bestowal  of  his  bounty,  to  prefer 
one  class  of  heirs  to  the  exclusion  of  another  class.  21  R. 
C.  L.  307,  308,  sees.  35,  36.  The  will  is  the  testator's. 
We  cannot,  of  course,  make  a  will  for  him,  but  must,  if 
possible,  find  out  the  testator's  intention  from  its  every 
word  and  part,  to  the  end  that,  if  valid,  it  may  be  upheld. 

The  rule  against  perpetuities  is  not  violated,  unless  the 
testator  devises  his  land  so  that  an  estate  therein  is  at- 
tempted to  be  created  that  will  vest  beyond  a  life  or  lives 
in  being  and  21  years  thereafter,  and  the  period  of  gesta- 
tion. This  of  course  cannot  be  done  lawfully.  In  the 
present  case  we  are  unable  to  find  from  the  language  of 
the  will  that  the  testator  even  attempted  to  do  so.  The 
theory  of  the  rule  against  perpetuities  is  that  a  succession 
of  life  estates  devised  to  the  children  of  unborn  children 
ad  in^nitxim,  if  permitted,  would  create  such  an  entail- 
ment of  estates  that  the  alienation  of  lands  might  thereby 
be  prevented  for  generations.  The  rule  prevents  such 
contingency  and  prohibits  the  vesting  of  estates  beyond 
the  time  herein  named. 

In  discussing  the  object  and  scope  of  the  rule  against 
perpetuities,  in  21  R.  C.  L.  287,  288,  sees.  9,  10,  it  is  said: 
"The  courts  have  always  experienced  difficulty  in  express- 
ing in  explicit  terms  the  definition  of  a  perpetuity,  and  it 
has  even  been  asserted  that  a  strictly  accurate  definition 
has  never  been  given.     Perpetuities  have  been  variously 
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defined,  and  the  rule  against  them  has  been  expressed  with 
quite  as  much  variety.  ♦  *  •  The  immediate  object 
of  the  rule  against  perpetuities  is  to  require  the  vesting 
of  the  future  estates  within  a  limited  period  of  time  after 
their  creation  and  to  bar  the  creation  of  future  interests 
depending  on  remote  contingencies.  The  fundamental 
policy  of  the  law  embodied  in  this  rule  is  to  prevent  prop- 
erty from  being  tied  up  in  such  a  manner  as  to  be  inalien- 
able, or  in  such  a  way  as  to  be  taken  out  of  commerce  and 
the  general  circulation  of  property." 

With  respect  to  the  argument  on  primogeniture,  we 
deem  it  sufficient  to  say  that  the  will  fails  to  disclose  an 
attempt  by  the  testator  to  devise  his  lands  to  the  eldest 
son  or  eldest  grandson  "in  preference  to  the  other  chil- 
dren." Bouvier's  Law  Dictionary  (Rawles'  Revision) 
740 ;  Webster's  New  International  Dictionary. 

In  passing  it  may  be  noted,  that  defendants  argue  that 
plaintiffs  are  estopped  from  maintaining  this  action  from 
the  fact  that  each  of  the  plaintiffs,  and  Carl  Van  Fleet, 
long  since  "entered  into  possession  of  the  lands  devised  to 
each  respectively  by  the  will,''  and  have  paid  general  taxes, 
and  also  inheritance  taxes  thereon,  based  on  the  value  of 
the  respective  life  estates,  and  that  each  of  the  remaining 
plaintiffs,  almost  two  years  before  the  case  was  tried,  ac- 
cepted f4,046.03  bequeathed  to  them  respectively  under 
the  terms  of  the  will.  But  we  do  not  find  it  necessary  to 
decide  the  question  of  estoppel  in  the  determination  of  the 
case. 

The  will  cannot  be  annulled  because  of  the  discrimina- 
tion that  appears  therein,  nor  upon  any  of  the  grounds 
urged  by  plaintiffs.  It  must  be  conceded  that  one  of  the 
main  objects  of  a  will  is  to  permit  discrimination  by  the 
testator  and,  within  the  rules  of  law,  to  direct  the  channel 
of  inheritance.  It  is  elementary  that,  within  these  rules, 
the  testator  has  a  right  to  make  an  unnatural,  unreason- 
able, or  unjust  disposition  of  his  property;  in  short,  to 
dispose  of  his  estate  to  whomsoever  he  will,  always  pro- 
vided, of  course,  that  he  has  the  requisite  capacity  to  make 
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a  will.  40  Cyc.  1079.  If  all  must  share  equally  in  the 
ancestor's  bounty,  if  a  will  must  be  revoked  by  the  courts 
on  the  ground  that  the  testator  has  exercised  discrimina- 
tion, even  amongst  his  nearest  of  kin,  with  respect  to  the 
bestowal  of  his  lands  and  goods,  the  making  of  wills  may 
well  be  abolished. 

The  will  and  the  codicil  consist  of  nine  pages.  Together 
they  contain  a  multiplicity  of  words  and  needless  repeti- 
tions. In  upholding  the  will  we  do  not  commend  it  as  a 
model  of  testamentary  expression.  Nevertheless  we  con- 
clude, upon  analysis,  that  it  effects  a  valid  disposition  of 
all  of  the  estate  of  the  testator  that  is*  described  and 
named  therein. 

Except  as  modified  herein,  the  judgment  of  the  district 
court  is  affirmed. 

Affirmed  as  modified. 


Roland  M.  Hill  et  al.^  appellants,  v.  Elijah  Curtis 

Hill,  Jr.,  et  al.,  appellees. 

Filed  Apbil  11, 1921.    No.  20968. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Raper,  Judge.    Affirmed. 

Burkett,  Wilson^  Brown  &  ^Vil8on  *  and  J.  R.  Wilhite, 
for  appellants. 

Fawcett  d  Mockett,  KeUigar,  Femeau  &  Oagnon  and 
C,  J.  Campbell,  contra. 

Dean,  J. 

The  decision  in  Hill  v.  Hill,  ante,  p.  17,  controls  in 
the  present  case.  The  judgment  of  the  district  court  is 
therefore 

Affirmed. 
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Peterson  Brothers  &  Company,  appellee,  v.  Mae  Gun- 
narson, APPELLANT. 

Filed  April  11,  1921.    No.  21447. 

Husband  and  Wife:  Desestion:  Wife  Liable  on  Contract.  Where  a 
husband  deserts  his  wife  and  departs  from  the  state,  leaving  her 
without  maintenance  or  support,  and  remains  absent  therefrom 
continuously,  with  an  Intent  to  renounce  the  marital  relation,  and 
leaves  her  to  act  as  a  /erne  «oZe,  and  she  so  acts,  she  is  liable  to  be 
sued  on  her  contract  the  same  as  though  she  were  unmarried. 

Appeal  from  the  district  court  for  Hamilton  county: 
George  F.  Corcoran,  Judge.    Affirmed. 

Hainer,  Craft  &  Edgerion  and  J.  J.  Reinhardt^  for  ap- 
pellant. 

C.  C.  Flansburg  and  Roscoe  R.  Smithy  contra. 

Dean,  J. 

The  plaintiff  corporation  *  is  engaged  in  the  retail  gen- 
eral merchandise  business  at  York.  On  May  13,  1919,  it 
sued  to  recover  the  purchase  price  of  groceries,  dry-goods 
and  household  necessaries  generally  that  were  bought  by 
defendant.  A  jury  was  waived.  From  a  judgment  for 
f  108.58  against  defendant  she  appealed. 

The  facts  in  brief  are  these :  On  June  12,  1910,  Harry 
A.  Peterson  and  defendant  were  married.  They  lived 
together  until  October  15,  1917,  when  Peterson  abandoned 
his  wife  and  went  to  California  to  live  and  has  resided 
there  ever  since.  They  never  again  lived  together,  nor  did 
Peterson  thereafter,  so  long  as  the  marriage  relation  con- 
tinued, furnish  his  wife  with  any  support  or  funds  for 
her  maintenance,  except  for  a  brief  period  when  he  was 
required  by  a  court  decree  to  furnish  "separate  mainte- 
nance" for  her.  This  feature  of  the  case  will  be  presently 
noted.  They  had  no  children.  On  November  21,  1918, 
defendant  obtained  a  decree  of  divorce  from  her  husband, 
that  is  now  absolute,  and  her  maiden  name  of  Gunnarson 
was  restored.     Subsequent  to  and  while  she  was  living  in 
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a  state  of  abandonment,  in  the  interval  between  November 
1, 1917,  and  July  1, 1918,  defendant  purchased  from  plain- 
tiff, as  need  arose,  the  goods  in  suit  and  for  which  she 
refused  to  pay.  She  denies  liability  on  three  alleged 
grounds:  First,  that  they  were  necessaries  of  life  and 
were  therefore  chargeable  solely  to  Peterson,  she  being 
his  wife  when  the  goods  were  bought;  second,  that  the 
goods  were  not  bought  with  respect  to  nor  upon  the  faith 
and  credit  of  her  separate  estate;  and,  third,  that  no  judg- 
ment was  first  obtained  against  her  husband  and  execu- 
tion thereon  returned  unsatisfied  prior  to  the  commence- 
ment of  this  action.  The  first  and  second  assignments 
only  need  be  discussed. 

When  the  divorce  was  obtained  a  property  settlement 
was  effected  between  Peterson  and  his  wife,  and,  pursuant 
to  the  settlement,  the  parties  jointly  executed  an  instru- 
ment that  is  called  in  the  record  a  "deed  of  separation  and 
settlement.*'  This  instrument  was  introduced  in  evi- 
dence by  plaintiff.  By  its  terms  it  is  provided  generally 
that  Peterson  shall  pay  to  defendant  $2,500  and  convey  to 
her  the  title  to  certain  town  lots  in  Aurora  and  deliver  to 
her  all  of  his  furniture  and  household  goods,  with  the 
exception  of  two  articles  of  trifiing  value  which  he  re- 
served. The  defendant,  in  consideration  of  the  fore- 
going, acknowledged  "full  and  complete  payment  and 
satisfaction  of  all  claims"  against  her  husband  and  his 
present  or  after-acquired  property  or  estate,  "including 
all  claims  for  support,  maintenance,  alimony,  homestead, 
inheritance,  or  otherwise,  all  of  which  claims  ♦  ♦  ♦ 
are  hereby  and  by  the  said  Mae  Peterson  fully  satisfied, 
released,  extinguished  and  barred."  The  instrument 
further  provides  that  Mae  Peterson  will  not  hereafter 
claim  from  Harry  A.  Peterson,  or  his  estate,  "any  support, 
maintenance,  or  interest  in  his  property,  as  his  wife, 
widow,  heir,  or  otherwise,  *  *  *  all  of  which,  as 
above  stated,  have  been  fully  paid,  satisfied,  and  released.'' 
There  is  nothing  on  the  face  of  the  foregoing  instrument 
to  show   that  defendant's  husband  was  obligated  to  pay 
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for  the  goods  in  suit,  nor  has  it  any  relation  to  the  mat- 
ters involved  herein ;  so  that  it  need  not  be  further  noticed. 

On  the  merits  the  general  manager  of  plaintiflf's  store 
testified  that,  before  defendant  bought  any  of  the  goods 
in  suit,  he  notified  her  personally  that  she  could  not  make 
any  purchases  from  plaintiff  on  her  husband's  account, 
and  if  she  made  any  more  purchases  that  they  would  be 
charged  to  her.  He  said  they  were  sold  to  and  charged 
solely  to  defendant.  The  manager's  evidence  is  corrobor- 
ated by  the  original  slips  upon  which  are  charged  the 
several  items  of  goods.  There  are  30  or  35  of  these  slips 
and  all  of  them  indicate,  by  the  recitals  thereon,  that  the 
goods  described  therein  were  charged  to  "Mrs.  Harry  A, 
Peterson"  or  to  "Mrs.  Harry  Peterson"  or  to  "Mae  Peter- 
son." 

Defendant  testified  that  she  was  31 ;  that  plaintiff  never 
notified  her  that  it  would  not  sell  goods  to  her  on  her 
husband's  account ;  that  prior  to  November  1,  1917,  goods 
bought  by  her  from  plaintiff  were  charged  to  her  husband, 
for  which  no  bill  was  presented ;  that  she  never  told  plain- 
tiff to  charge  the  goods  to  her ;  that  she  never  agreed  to 
pay  for  them;  and  that  she  bought  only  on  Peterson's 
credit.  She  further  testified  that  the  clerks  in  the  store 
told  her  that  they  could  not  charge  any  goods  to  her  hus- 
band, but  that  she  was  not  so  notified  by  them  until  after 
all  of  the  goods  involved  in  this  case  were  purchased. 

It  is  true  the  verbal  evidence  confiicts  on  the  question 
as  to  whether  defendant  purchased  the  goods  on  the  faith 
and  credit  of  her  own  estate.  But  the  learned  trial  court 
who  heard  the  witnesses  testify,  and  there  were  only  twj 
witnesses,  resolved  that  confiict,  in  view  of  all. the  evi- 
dence, in  plaintiff's  favor.  Whether  defendant  contracted 
to  purchase  and  pay  for  the  goods  was  a  question  of  fact 
that  was  decided  by  the  trial  court  adversely  to  her  con- 
tention and  we  do  not  find  any  reason  to  hold  that  the 
court  erred  in  this  respect.  We  conclude  that  the  record 
fairly  shows  the  debt  is  properly  chargeable  to  defendant. 
In  Grand  Island  Banking  Co.  v.  Wright^  53  Neb.  574,  with 
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respect  to  the  right  of  a  married  woman  to  contract  it  is 
said :  ^^She  may  make  contracts  only  in  reference  to  her 
separate  prqperty^  trade  or  business,  or  upon  the  faith 
and  credit  thereof  and  with  the  intent  on  her  part  to 
thereby  charge  her  separate  estate.  Whether  a  contract 
of  a  married  woman  was  so  made  is  a  question  of  fact." 

That  Peterson's  separation  from  and  abandonment  of 
his  wife  was  voluntary  and  with  an  intent  to  renounce 
the  marital  relation  and  leave  her  to  act  as  a  feme  sole  is 
clearly  established.  The  rule  is  well  stated  by  Shaw,  C.  J., 
in  Gregory  v.  Pierce^  4  Met.  ( Mass. )  478 :  "The  desertion 
of  a  wife  by  her  husband,  which  will  enable  her  to  sue, 
and  render  her  liable  to  be  sued,  as  a  feme  sole^  must  be 
an  absolute  and  complete  desertion,  by  his  continued  ab- 
sence from  the  commonwealth,  and  a  voluntary  separation 
from  and  abandonment  of  his  wife,  with  an  intent  to  re- 
nounce, de  facto,  the  marital  relation,  and  leave  her  to  act 
as  a  feme  sole/'  In  Rhea  v.  Rhenner,  26  U.  S.  105,  107,  it 
is  said :  "The  law  seems  to  be  settled  that,  when  the  wife 
is  left  without  maintenance  or  support  by  the  husband, 
has  traded  as  a  feme  sole,  and  has  obtained  credit  as  such, 
she  ought  to  be  liable  for  her  debts.  And  the  law  is  the 
same,  whether  the  husband  is  banished  for  his  crimes,  or 
has  voluntarily  abandoned  the  wife*  It  is  for  the  benefit 
of  the  feme  covert  that  she  should  be  answerable  for  her 
debts,  and  liable  to  an  action  in  such  a  case ;  otherwise,  she 
could  not  obtain  credit  and  would  have  no  means  of  gain- 
ing a  livelihood." 

The  rule,  as  disclosed  by  the  authorities,  is  that,  where 
a  husband  deserts  his  wife  and  departs  from  the  state, 
leaving  her  without  maintenance  or  support,  and  remains 
absent  therefrom  continuously,  with  an  intent  to  renounce 
the  marital  relation,  and  leaves  her  to  act  as  a  feme  sole, 
and  she  so  acts,  she  is  liable  to  be  sued  on  her  contract 
the  same  as  though  she  were  unmarried. 

Respecting  the  decree  of  separate  maintenance  herein- 
before referred  to.  It  appears  that,  on  September  24, 
1918,  defendant  obtained  a  decree  against  her  husband, 


Vol.  106]  JANUARY  TERM,  1921.  33 


Barkhurst  y.  Nevins. 


pursuant  to  an  action  theretofore  commenced  by  her,  in 
the  district  court  for  Hamilton  county,  wherein  she  was 
awarded  separate  maintenance  in  the  sum  of  $60  a  month 
from  October  15,  1917,  and  thereafter,  and  her  right  to 
possession  of  the  homestead  was  quieted  in  her,  She  was 
also  awarded  suit  money  and  attorney's  fees  and  costs. 
The  decree  by  its  terms  seems  fairly  to  cover  the  period  of 
time  in  which  the  goods  involved  herein  were  purchased. 
Wise  Memorial  Hospital  Ass^n  i\  Peyton^  99  Neb.  48. 

The  record  does  not  present  reversible  error.     The  judg- 
ment is 

Affirmed. 

Rose  and  FLAXSBrRG,  JJ.,  not  sitting. 


E.  E.  Barkhukst,  appellee,  v.  J.  Albert  Nevins,  appel- 
I  lant. 

Filed  April  11,  1921.    No.  21271. 

1.  Appearance.  When  the  plaintiff  seeks  by  attachment  and  garnish- 
ment to  subject  the  property  of  a  nonresident  defendant  to  the 
payment  of  the  debt  and  to  obtain  constructive  service  in  the  man- 
ner provided  by  law,  and  when  the  defendant  appears  specially 
for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court  over 
his  person  and  his  property,  and  among  the  reasons  assigned 
therefor  disclaims  that  the  garnishee  has  any  money  or  other 
property  belonging  to  him,  and  disclaims  any  interest  or  right  to 
the  property  named  in  the  affidavit  of  garnishment,  such  appear- 
ance calls  for  the  judgrment  of  the  court  upon  matters  outside  of 
the  mere  question  of  the  jurisdiction  of  the  court,  and  amounts 
to  a  general  appearance  in  the  case. 

2.  Btatnte  of  Frauds:  Requisites  of  Memorandum.  Under  our 
statute  of  frauds  (Rev.  St.  1913,  sec.  2625)  the  agreement  for  tho 
sale  of  lands  may  consist  of  separate  instruments,  but  the  statute 
requires,  not  only  that  the  contract  or  some  note  or  memorandum 
thereof  be  signed  by  the  vendor,  but  in  the  instruments,  or  some 
paper  to  which  they  refer,  the  name  or  some  description  of  the 
vendee  must  also  appear,  so  that  he  can  be  identified  without 
parol  proof. 

3.  Bridence  examined,  and  held  in  part  to  sustain  the  judgment. 

4.  Bemittitnr  ordered  as  a  condition  of  affirmance. 
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Appeal  from  the  the  district  court  for  Greeley  county : 
James  R.  HanNxV,  Judge.    Affirmed  on  condition. 

A.  L,  Bishop  and  Laniyan  cG  Txiniyan^  for  appellant. 

J.  It.  Swain  and  John  E.  Kavanaifghy  contra. 

Day,  J. 

By  this  action  the  plaintiff  seeks  to  recover  damages  for 
ji  breach  of  contract  for  the  sale  of  certain  lands,  and  also 
to  recover  the  sum  of  $1,000,  with  interest  thereon,  the 
same  being  the  advance  payment  upon  the  contract  of 
sale.  A  jury  was  waived,  trial  had  to  the  court,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  for  |2,693.33. 
From  the  recitals  in  the  judgment  it  is  very  clear  that  the 
total  sum  was  made  up  of  an  award  of  |1,G00  as  damages 
for  the  breach  of  the  contract,  and  |1,000  as  the  advance 
payment,  with  interest  thereon.  From  this  judgment  the 
defendant  has  appealed. 

It  is  first  urged  by  the  defendant  that  the  court  never 
acquired  jurisdiction  over  his  person,  and  was  therefore 
powerless  to  render  a  personal  judgment  against  him.  It 
is  conceded  that  no  sumuions  was  ever  served  upon  the  de- 
fendant within  the  state,  and  that  the  court  acquired  no 
jurisdiction  over  the  person  of  the  defendant,  unless  it  can 
be  said  that  the  so-called  special  appearance  filed  by  the 
defendant  was  in  fact  a  general  appearance  in  the  case 
for  all  purposes. 

It  is  the  rule  of  practice  very  well  settled  by  our  de- 
cisions that  a  defendant  may  appear  specially  and  object 
to  the  jurisdiction  of  the  court  over  his  person  and  over 
his  property,  and,  if  the  objections  are  well  founded,  the 
service  will  be  quashed.  But  it  is  equally  w^ell  settled 
that,  if  by  his  special  appearance  the  defendant  invokes 
the  power  of  the  court  upon  any  question  except  the  sole 
(piestion  of  the  jurisdiction  of  the  court,  the  special  ap- 
pearance will  be  regarded  as  a  general  appearance  for  all 
purposes.  Whether  this  distinction  is  a  salutary  one  we 
need  not  now  inquire.     It  has  been  oliserved  almost  from 
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the  beginning  of  our  jurisprudence. 

The  plaintiff  sought  to  aid  his  action  by  a  process  of 
attachment  and  garnishment  and  thus  subject  the  de- 
fendant's property  to  the  payment  of  the  debt.  To  this 
end  he  had  a  process  in  garnishment  served  upon  Frank  X. 
Diessner  and  the  Security  State  Bank^  alleged  debtors  of 
the  defendant,  and  was  proceeding  to  obtain  service  by 
publication  as  prescribed  by  our  practice  to  acquire  juris- 
diction over  the  res.  The  defendant  thereupon  filed  his 
special  appearance  objecting  to  the  jurisdiction  of  the 
court  over  his  person  and  over  his  property,  assigning 
some  18  reasons  therefor.  In  the  main  the  reasons  as- 
signed were  properly  directed  to  matters  pertaining  to 
the  question  of  jurisdiction  only.  Among  them,  however, 
were  the  following: 

"8.  That  the  bond  attempted  to  be  given  by  the  plain- 
tiff and  approved  by  the  clerk  of  this  court  is  not  a  bond, 
the  same  never  having  been  signed  by  any  bondsmen  what- 
ever." 

"10.  For  the  reason  that  this  defendant  disclaims  that 
the  garnishee,  Security  State  Bank,  has  any  money  jr 
other  property  in  its  possession  belonging  to  him,  and  that 
this  defendant  disclaims  any  interest  or  right  to  any 
money  alleged  in  the  afl3davit  of  garnishment,  and  has  no 
knowledge  of  any  such  money  being  left  with  said  bank 
for  him  or  being  placed  to  his  credit  therein." 

In  Aultman  &  Taylor  Co.  v.  Steinan,  8  Neb.  109,  the 
court  had  before  it  a  question  of  objections  to  the  juris- 
diction of  the  court  by  a  special  appearance,  one  of  the 
reasons  assigned  being  very  similar  to  the  eighth  reason 
assigned  in  this  case,  and  it  was  held  to  be  a  general  ap- 
pearance. 

In  Fowler  v.  Brown,  51  Neb.  414,  it  was  said:  "A 
formal  disclaimer,  by  one  made  a  party  defendant  to  a 
proceeding  in  rem,  of  any  interest  in  the  subject  of  the 
action  is  not  a  special  appearance  for  the  purpose  of 
challenging  the  jurisdiction  of  the  court  over  his  person, 
but  is,  in  substance,  a  defense  requiring  the  judgment  of 
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the  court,  and  amounts  to  a  general  appearance." 

While  the  facts  of  the  above  case  are  not  at  all  similar 
to  the  facts  in  the  case  before  us,  we  think  the  principle 
announced  equally  applicable  to  the  case  in  hand,  and 
we  therefore  hold  that,  when  the  plaintiff  seeks  by  at- 
tachment and  garnishment  to  subject  the  property  of  a 
nonresident  defendant  to  the  payment  of  the  debt  and  to 
obtain  constructive  service  in  the  manner  provided  by 
law,  and  when  the  defendant  appears  specially  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the  court  over 
his  person  and  his  property,  and  among  the  reasons  as- 
signed therefor  disclaims  that  the  garnishee  has  any 
money  or  other  property  belonging  to  him,  and  disclaims 
any  interest  or  right  to  the  property  named  in  the  affidavit 
of  garnishment,  such  appearance  calls  for  the  judgment 
of  the  court  upon  matters  outside  of  the  mere  question  of 
the  jurisdiction  of  the  court,  and  amounts  to  a  general 
appearance  in  the  case. 

The  second  question  presented  goes  to  the  suflBciency 
of  the  telegrams  passing  between  the  defendant  and  his 
agent,  James  L.  Walsh,  to  constitute  a  written  contract 
between  the  plaintiff  and  the  defendant.  It  is  claimed 
that  the  alleged  contract  is  within  the  inhibition  of  the 
statute  of  frauds. 

The  written  contract,  as  set  out  in  the  petition,  upon 
which  the  plaintiff  bases  his  right  to  recover  damages  for 
the  breach  of  the  contract,  rests  in  four  telegrams  passing 
between  the  defendant  and  his  agent,  as  follows: 

"Oct.  30,  1917. 
"Mr.  Albert  Nevins,  Dawson,  Minn. 

"Can  get  you  eight  thousand  six-hundred  and  forty 
dollars  for  your  land,  terms  to  suit  you.  Answer  at  once. 
James  L.  Walsh." 

"Dawson,  Minn.,  Oct.  31. 
"J.  L.  Walsh,  Spalding,  Nebr. 

"I  want  twenty  dollars  per  acre  for  the  three  quarters. 
Half  cash  down.     J.  A.  Nevins.'' 
"J.  A.  Nevins,  Dawson,  Minn. 
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"I  have  your  land  sold  for  twenty  per  acre.  One  thou- 
sand in  hand,  thirty-eight  hundred  March  first.  First 
mortgage  for  forty-eight  hundred  at  six  per  cent,  interest. 
Wire  me  what  bank  you  want  contract  sent  to.  My  com- 
mission to  be  paid  out  of  first  payment.  Ja)nes  L.  Walsh.'' 

"Dawson,  Minn. 
**Jas.  L.  Walsh,  Spalding,  Nebr. 

"Send  contract  Bank  of  Dawson.  Take  your  commis- 
sion out  of  the  one  thousand  dollars.  Deposit  balance  in 
Security  State  Bank  there.  Send  me  deposit  check.  J.  A. 
Nevins." 

Section  2625,  Rev.  St.  1913,  being  a  part  of  the  statute 
of  frauds,  provides :  "Every  contract  for  the  leasing  for 
a  longer  period  than  one  year  from  the  making  thereof, 
or  for  the  sale  of  any  lands,  shall  be  void  unless  the  con- 
tract or  some  note  or  memorandum  thereof  be  in  writing 
and  signed  by  the  party  by  whom  the  lease  or  sale  is  to  be 
made." 

This  section  of  the  statute  clearly  contemplates  that  the 
contract,  or  note,  or  memorandum  thereof  in  writing, 
shall  contain  within  itself  all  of  the  essential  elements 
\\  hich  go  to  make  up  a  contract,  and,  when  essential  ele- 
ments of  the  contract  are  lacking,  the  contract  must  fail, 
because  essential  elements  cannot  be  supplied  by  parol 
testimony.  There  are  some  exceptions  to  this  general 
rule,  as  when  there  has  been  a  payment  of  the  purchase 
price  accompanied  by  delivery  of  possession  of  the  land. 
In  such  cases  it  is  generally  held  that  payment  of  the  whole 
or  part  of  the  purchase  price,  together  with  a  delivery  of 
possession,  will  take  the  transaction  out  of  the  statute  of 
frauds.  Mere  payment  of  the  purchase  price  alone,  how- 
ever, is  not  sufficient.  There  is  no  claim  'that  the  case 
falls  within  any  exception  to  the  general  rule.  The  very 
purpose  of  the  statute  was  to  prevent  such  contracts  from 
resting  in  parol. 

There  is  also  no  question  but  that  a  contract  for  the 
sale  of  land  may  be  made  up  of  several  connected  instru- 
ments, and  that  the  signing  by  the  vendor  alone  is  a  suffi- 
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cient  signing  to  meet  the  requirements  of  the  statute. 
Gartrell  v.  Staff ord^  12  Neb.  545 ;  Ballou  v.  Sherwood,  32 
Neb.  666;  Butterfield  v.  Commercial  Cattle  Co.^  72  Neb. 
605 ;  Iske  v.  Iske,  95  Neb.  603.  It  will  be  noted,  however, 
that  the  name  of  the  proposed  purchaser  is  nowhere  men- 
tioned in  the  telegrams;  neither  is  he  described  in  any 
manner.  There  is  no  means  of  determining  who  he  is 
without  resort  to  parol  testimony,  and  this  the  law  will 
not  permit.  One  of  the  essential  elements  of  a  contract 
ir  the  parties  to  it,  and  when  but  one  of  them  is  named, 
or  described,  it  is  fatally  defective. 

A  leading  case  involving  this  question,  and  one  fre- 
quently cited,  is  Grafton  v,  Cumviinga,  99  U.  S.  100.  In 
that  case  the  court  had  before  it  a  contract  executed  in 
New  Hampshire,  and  it  was  considered  in  connection 
with  the  statute  of  frauds  of  that  state,  which  requires 
that  the  contract  or  some  note  or  memorandum  thereof 
be  in  writing  and  signed  by  the  party  to  be  charged ;  the 
party  to  be  charged  in  that  state  being  the  purchaser. 
The  rule  announced  in  the  syllabus  is  as  follows : 

"In  order  to  satisfy  the  requirements  of  the  statute  of 
frauds  of  New  Hampshire,  the  memorandum  in  writing  of 
an  agreement  of  the  sale  of  lands  which  is  signed  by  the 
party  to  be  charged  must  not  only  contain  a  suflBcient  de- 
scription of  them,  together  with  a  statement  of  tlie  price 
to  be  paid  therefor,  but  in  that  memorandum,  or  in  some 
paper  signed  by  that  party,  the  other  contracting  party 
must  be  so  designated  that  he  can  be  identified  without 
parol  proof." 

The  opinion  of  the  court  was  prepared  by  Mr.  Justice 
Miller,  who,  in  his  characteristically  clear  manner,  said : 

"The  statute  not  only  requires  that  the  agreement  on 
which  the  action  is  brought,  or  some  memorandum  thereof, 
shall  be  signed  by  the  party  to  be  charged,  but  that  the 
agreement  or  memorandum  shall  be  in  writing.  In  an 
agreement  of  sale  there  can  be  no  contract  without  both 
y  vendor  and  a  vendee.  There  can  be  no  purchase  with- 
out a  seller.     There  must  be  a  sufficient  description  of  the 
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thing  sold  and  of  the  price  to  be  paid  for  it.  It  is,  there 
fore,  an  essential  element  of  a  contract  in  writing  that  it 
shall  contain  within  itself  a  description  of  the  thing  sold 
by  which  it  can  be  known  or  identified,  of  the  price  to 
be  paid  for  it,  of  the  party  w^ho  sells  it,  and  the  party 
who  bnys  it." 

TKa  same  principle  is  announced  in  25  R.  C.  L.  655,  sec. 
288,  wiicrein  numerous  cases  are  cited.  See,  also,  Peoria 
Grape  Sugar  Co.  v.  Bahcock  Co.,  67  Fed.  892. 

From  what  has  been  said  it  follows  that,  in  an  agree- 
ment for  the  sale  of  lands  consisting  of  separate  instru- 
ments, our  statute  of  frauds  (Rev.  St.  1913,  sec.  2625)  re- 
quires, not  only  that  the  writing  be  signed  by  the  vendor, 
but  in  the  instruments,  or  some  paper  to  which  they  refer, 
the  name  or  some  description  of  the  vendee  must  also  ap- 
pear, so  that  he  can  be  identified  without  parol  proof. 

The  record  shows,  however,  that  James  L.  Walsh  was 
the  agent  of  the  defendant,  and  by  his  express  authority 
received  from  the  plaintiff  |1,000  as  part  payment  on  the 
land.  From  the  testimony  there  seems  to  be  no  justifica- 
tion whatever  for  the  defendant  withholding  this  amount. 

On  the  record  before  us  we  conclude  that  the  defendant 
entered  a  general  appearance  in  the  case,  and  that  there- 
fore the  court  had  jurisdiction  over  his  person ;  that  the 
telegi'ams  set  out  in  the  petition,  as  constituting  the  con- 
tract of  sale,  are  not  sufficient  under  our  statute  of  frauds 
(Rev.  St.  1913,  sec.  2625)  because  the  name  or  descrip- 
tion of  the  purchaser  is  entirely  lacking,  and  that  the 
name  of  the  purchaser  cannot  be  supplied  by  parol ;  that 
to  the  extent  of  ?1,000,  with  interest  thereon  from  Octo- 
ber 31,  1917,  the  evidence  supports  the  judgment. 

If  the  plaintifiF,  within  20  days,  file  a  remittitur  of 
{1,600,  with  interest,  the  same  being  the  part  of  the  judg- 
ment for  damages  for  the  breach  of  the  contract,  the 
judgment  of  the  district  court  will  be  affirmed;  other- 
wise, the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Affirmed  ox  condition. 
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Louis  Pospisil  v.  State  of  Nebraska. 

Filed  Apbil  11,  1921.    No.  21628. 

Burglary:  Erbonbqus  Instbuction.  In  a  prosecution  for  burglary  or 
larceny,  It  is  error  to  Instruct  the  Jury,  when  recently  stolen  goods 
are  found  in  the  exclusive  possession  of  the  defendant,  that  such 
circumstance  is  "presumptive,  but  not  conclusive,  evidence  of  de- 
fendant's guilt."  The  rule  is  that  the  exclusive  possession  of  re- 
cently stolen  property  is  a  circumstance  to  be  considered  by  the 
Jury  in  connection  with  all  other  facts  and  circumstances  in  de- 
termining the  defendant's  guilt. 

Error  to  the  district  court  for  Pierce  county :  William 
V    Allen,  Judge.    Reversed. 

0.  8.  Spillman,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  Mason 
Wheeler,  contra. 

Day,  J. 

The  information  upon  which  defendant  was  tried  con- 
tained two  counts — one  charging  burglary  and  the  other 
larceny.  He  was  convicted  of  larceny  and  sentenced  to  a 
term  in  the  penitentiary  under  the  provisions  of  the  in- 
determinate sentence  law  of  the  state.  He  prosecutes 
error  to  this  court. 

A  number  of  errors  are  assigned,  but  only  one  need  be 
considered.  The  main  argument  of  defendant's  counsel  is 
directed  against  the  giving  of  instruction  No.  5,  which,  it 
is  insisted,  was  eri-oneous  and  prejudicial  to  the  rights  of 
the  defendant.     The  instruction  reads  as  follows : 

"If  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that,  very  shortly  after  the  alleged  burglary  of  the 
storehouse  of  said  Frank  C.  Holbert  and  Bruce  Sires  and 
the  larceny  therefrom  of  the  articles  of  personal  property 
or  any  part  thereof  described  in  the  information,  said 
property  or  a  portion  thereof  so  stolen  was  found  in  the 
exclusive  possession  of  defendant,  Louis  Pospisil,  you  are 
instructed  that  this  circumstance,  if  so  proved,  is  pre- 
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sumptive,  but  not  conclusive,  evidence  of  defendant's 
guilt." 

Referring  particularly  to  the  latter  part  of  the  instruc- 
tion, we  are  of  the  view  that  it  is  an  inaccurate  statement 
of  the  law  and  out  of  harmony  with  the  rule  to  which 
this  court  is  committed.  By  this  instruction  the  jury 
were  told,  in  eflfect,  that,  if  the  recently  stolen  goods  were 
found  in  the  exclusive  possession  of  the  defendant,  such 
circumstance  would  raise  the  presumption  of  his  guilt, 
but  that  such  presumption  was  not  conclusive.  The  rule 
adopted  by  this  court  with  respect  to  the  inference  to  be 
drawn  from  the  exclusive  possession  of  recently  stolen 
goods  goes  no  further  than  to  hold  that  it  is  a  circum- 
stance to  be  considered  by  the  jury  in  connection  with  all 
the  other  facts  and  circumstances  in  determining  the  de- 
fendant's guilt. 

Our  court  is  committed  to  the  rule  that  in  cases  of 
larceny  no  such  presumption  exists,  but  that  the  effect 
to  be  given  to  the  fact  of  possession  of  recently  stolen 
goods  is  solely  for  the  jury  to  determine,  when  considered 
in  connection  with  all  the  other  facts  and  circumstances 
in  the  case.  In  some  jurisdictions  the  rule  is  as  an- 
nounced in  the  instruction,  but  in  this  state  the  exclusive 
possession  of  recently  stolen  goods  is  a  circumstance  to  be 
considered  by  the  jury  in  connection  with  all  the  other 
facts  and  circumstances  in  the  case  in  determining  the 
gu\lt  of  the  accused. 

In  Metz  V.  State,  46  Neb.  547,  the  court  passed  upon  an 
instruction  alike  in  substance  to  the  instruction  now  be- 
fore the  court.  In  passing  upon  the  question  the  court 
said: 

"The  instruction  under  consideration  is  bad,  for  the 
reason  it  misdirected  the  jury  as  to  the  presumption  aris- 
ing from  the  possession  of  stolen  property.  In  a  prose- 
cution for  larceny,  some  of  the  courts  say  that  the  ex- 
clusive possession  by  the  defendant  of  the  property  stolen 
recently  after  the  theft,  unexplained,  is  prima  facie  evi- 
dence of  guilt.    Other  courts,  including  ours,  lay  down  the 


42  NEBRASKA  REPORTS.  [Vol.  106 


Ferson  y.  Armour  ft  Co. 


doctrine  that  in  larceny  cases  no  such  presumption  exists, 
but  that  the  effect  to  be  given  to  the  fact  of  possession  of 
stolen  property  is  solely  for  the  jury  to  determine,  when 
considered  in  connection  with  all  the  other  facts  and  cir- 
cumstances disclosed  on  the  trial." 

The  attorney  general  concedes  that  the  instruction 
under  consideration  is  within  the  criticism  of  the  rule  an- 
nounced in  Metz  v.  State,  supra,  but  argues  that  the  other 
rule  is  more  in  consonance  with  "common  sense."  How- 
ever this  may  be,  there  is  a  strong  reason  for  the  rule  as 
heretofore  adopted  by  this  court  and  we  are  not  disposed 
tc  disturb  it. 

The  other  errors  assigned  relate  to  matters  occurring 
at  the  trial,  which  may  not  again  arise,  and  therefore  will 
not  be  considered. 

For  the  error  of  the  instruction,  which  we  hold  to  be 
prejudicial  to  defendant's  rights,  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed. 


Louie  Osborne  Ferson  et  al.^  appellants^  v.  Armour  & 
Company  :  Standard  Oil  Company  et  al.^  appellees. 

Filed  Apbil  11,  1921.    No.  21418. 

Oorporations:  Sebyice  of  Process.  Showing  on  special  appearance, 
objecting  to  the  jurisdiction  of  the  court  over  the  person  of  cer- 
tain defendants,  examined,  and  held  to  Justify  the  holding  of  the 
trial  court  that  the  person  served  with  summons  was  not  an 
officer,  clerk  or  managing  agent  of  the  defendant  companies  in 
Nebraska. 

Appeal  from   the  district  court  for  Douglas   county: 
Willis  G.  Sears^  Judge.    Affirmed. 

John  O.  Yeiser,  for  appellants. 

William  H.  Ilerdman,  contra. 

Flansbtjrg,  J. 

Appeal  by  plaintiflfs  from  an  order,  sustaining  objec- 
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tions  to  jurisdiction  over  the  person  of  the  defimdants 
Standard  Oil  Company  of  New  Jersey  and  Standaid  Oil 
Company  of  Ohio,  on  the  ground  that  service  of  summons 
had  not  been  made  within  the  state  of  Nebraska  upon  the 
officer  or  managing  agent  or  other  person  authorized  to  re- 
ceive service,  under  sections  7634  and  7636,  Rev.  St.  1913. 

Summons  was  served  upon  A.  H.  Richardson,  president 
of  the  Standard  Oil  Company  of  Nebraska,  a  Nebraska 
corporation,  capitalized  at  |1,000,000.  The  Nebraska  cor- 
poration is  not,  however,  made  a  defendant.  The  sheriflE's 
amended  return  recites  that  he  served  the  summons  by 
delivering  to  the  Standard  Oil  Company  of  Nebraska, 
'^claimed  by  plaintiffs  to  be  the  managing  agent  of  said 
Standard  Oil  Company  of  New  Jersey,  by  delivering  to 
A.  H.  Richardson,  president  of  said  Standard  Oil  Com- 
pany of  Nebraska,"  a  copy  of  the  summons.  A  like  re- 
turn is  made  for  the  Standard  Oil  Company  of  Ohio.  The 
affidavits  of  A.  H.  Richardson  and  of  the  officers  of  the 
Standard  Oil  Company  of  New  Jersey  and  of  Ohio  set  out 
that  the  Nebraska  corporation  is  a  separate  and  distinct 
corporation,  and  that  the  New  Jersey  and  Ohio  corpora- 
tions do  no  business  in  the  state  of  Nebraska,  and  that 
A.  H.  Richardson  is  not  an  officer  or  managing  agent  of 
the  New  Jersey  or  Ohio  companies  and  handles  no  busi- 
ness for  those  companies  in  this  state.  Mr.  Richardson's 
affidavit  shows  that  he  acts  only  for  the  Nebraska  cor- 
poration as  its  president  and  manages  only  the  business 
carried  on  by  the  Nebraska  corporation. 

The  plaintiffs,  in  opposition  to  this  showing,  filed  no 
affidavits,  took  no  depositions  and  introduced  no  testimony 
of  persons  who  were  directly  in  position  to  know  the 
facts  as  to  the  relation  between  the  three  companies  men- 
tioned, but  plaintiffs  filed  their  own  affidavit,  attaching  to 
it  a  copy  of  an  amended  petition,  formerly  filed  in  the 
case,  and  their  affidavit  recites  that  all  the  allegations  of 
this  petition  are  a  recital  "of  things  said  and  done  in  the 
presence  of,  or  by,  plaintiffs."  The  entire  petition  is  at- 
tached as  an  exhibit  to  the  plaintiffs'  affidavit,  without 
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reference  to  any  specific  portions  thereof,  evidently  upon 
the  theory  that  the  court  may  read  it  and  gather  what  it 
wishes,  to  support  the  plaintiffs'  contention.  The  petition 
referred  to  is  printed  in  small  type  and  consists  of  115 
double-column  pages,  and  had  been  previously  stricken 
from  the  files  by  the  trial  court,  on  the  ground  that  it 
was  substantially  composed  of  redundant,  irrelevant  and 
scandalous .  matter.  The  trial  court  no  doubt  found  that 
the  showing  made  by  the  plaintiffs,  by  reference  only  to 
allegations  in  the  petition  of  things  said  or  done  in  their 
presence,  was  entirely  too  indefinite  to  show  the  source 
of  their  knowledge,  and  to  give  the  weight  to  their  state- 
ments that  would  be  given  to  parties  who  were  in  a  posi- 
tion to  know  the  facts  and  who  made  affidavits  setting  out 
what  the  facts  were. 

Furthermore,  though  we  find  in  this  petition  allega- 
tions that  the  original  Standard  Oil  Company  of  New 
Jersey  had  been  dissolved  and  separated  into  various  cor- 
porations, and  general  allegations  that  all  of  these  com- 
panies were,  in  fact,  still  one  company,  aside  from  such 
general  conclusion  and  opinion  of  the  plaintiffs,  we  find 
no  allegations  of  facts  showing  that  the  Nebraska  cor- 
poration or  A.  H.  Richardson  acted  as  agent  an  any  way 
to  carry  on  business  for  the  Ohio  and  New  Jersey  com- 
panies in  Nebraska,  nor  what  the  relation  now  existing 
between  those  companies  is,  nor  that  the  Nebraska  com- 
pany did  more  than  carry  on  its  own  business  in  this 
state. 

On  such  a  showing,  we  are  not  inclined  to  disturb  the 
decision  of  the  trial  court  on  that  issue.  A.  H.  Richard- 
son is  not  shown  to  be  such  an  officer,  clerk  or  managing 
agent  of  the  defendant  companies  that  service  upon  him 
would  bind  them. 

The  order  of  the  lower  court  is,  therefore, 

Affirmed. 
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H.  J.  Finch,  appellant,  v.  E.  J.  West  et  al.,  appellees. 

Filed  Apbil  11,  1921.    No.  21530. 

1.  Habeas  Oorpiu:  Guilt  and  Pbobable  Cause:  Jurisdiction.  In 
an  action  to  procure  a  writ  of  habeas  corpus,  the  guilt  or  inno- 
cence, or  probable  cause  to  believe  one  guilty  who  is  held  under 
extradition  as  a  fugitive  from  justice  from  another  state,  is  a 
matter  exclusively  for  the  courts  of  the  demanding  state. 

2.  :  Extbadition:  Questions  to  be  Determined.  The  ques- 
tions to  be  determined  in  such  habeas  corpus  case  are:  Whether 
the  person  demanded  is  substantially  charged  with  a  crime 
against  the  laws  of  the  foreign  state;  and  whether  he  is  a  fugi- 
tive from  justice  from  that  state. 

3.  Extradition:  ''Fugitive  fbom  Justice."  It  is  not  necessary,  in 
order  that  one  be  a  fugitive  from  justice,  that  he  shall  have  left 
the  demanding  state  for  the  purpose  of  avoiding  prosecution,  but 
simply  that,  having  committed  an  act  charged  to  be  a  crime  under 
the  laws  of  that  state,  he  has  left  that  jurisdiction  and  is  found 
in  another  state. 

4.    :  .    In  order  that  one  be  a  fugitive  from  justice  from 

a  foreign  state,  it  is  not  necessary  that  he  shall  have  done  every 
act  within  the  state  which  is  necessary  to  complete  the  crime 
which  has  been  committed,  but  it  is  sufficient  if  he  has  committed 
in  that  state  some  overt  act  which  is  and  is  intended  to  be  a 

*  material  step  toward  accomplishing  the  crime,  and  has  done  the 
rest  elsewhere. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Teoup^  Judge.    AJirmed. 

Hotz  &  Lee  and  Kennedy ,  Holland^  De  Laoy  d  McLaugh- 
lin, for  appellant. 

A.  y.  Shotwell,  Arthur  Rosenhlum  and  Stout,  Rose, 
Wells  &  Martin,  contra. 

Flansburg^  J. 

Habeas  corpus  action  in  which  it  is  sought  to  release 
appellant,  who  is  held  for  extradition  to  the  state  of  Iowa 
under  •  a  warrant  issued  by  the  governor  of  this  state. 
From  an  order  denying  the  writ,  this  appeal  is  taken. 
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Appellant's  contention  is  that  the  evidence  in  this  pro- 
ceeding before  the  trial  court  conclusively  shows  that  he 
was  not  a  fugitive  from  justice  from  the  state  of  Iowa, 
and  that  there  is  not  probable  cause  to  believe  that  ap- 
pellant committed  the  crime  charged.  He  was  indicted 
by  the  grand  jury  in  Iowa  on  the  charge  of  having  fe- 
loniously obtained  property  from  one  Bell  under  false 
pretenses.  It  appears  from  appellant's  testimony  in  this 
proceeding  that  on  the  date  that  the  crime  is  charged 
to  have  been  committed  he  was  at  Osceola,  Iowa,  and  that 
he  there  engaged  in  the  transaction  which  is  made  the 
basis  of  the  charge.  It  is  charged  that  he,  with  intent 
to  cheat  and  defraud,  falsely  represented  that  he  was  a 
member  of  the  commission  firm  of  Jackson-Signall  Com- 
pany of  Omaha,  and  was  authorized  to  draw  drafts  upon 
that  firm,  and  that,  by  such  representations  and  the  de- 
livery of  such  drafts  drawn  by  him,  he  obtained  from  Bell 
the  delivery  of  400  head  of  sheep.  His  testimony  shows 
the  giving  of  the  drafts,  and  that  Bell  delivered  the  sheep 
to  him  and  helped  to  load  them  for  shipment  to  Omaha. 
His  testimony  does  not  show  that  he  was  a  member  of 
the  commission  firm,  nor  just  what  authority  he  had,  if 
any,  to  draw  drafts.  The  drafts  were  not  paid.  Mr. 
Jackson,  of  the  firm  of  Jackson-Signall  Company,  testi- 
fied that  appellant  had  drawn  drafts  on  the  firm  before 
that  time,  but  he  does  not  attempt  to  explain  just  what 
appellant's  authority  was. 

Appellant  contends  that  it  is  proper  for  this  court  to 
pass  upon  the  question  of  whether  a  crime  has  been 
committed,  in  order  to  determine  whether  or  not  he  is  a 
fugitive  from  justice  from  the  state  of  Iowa,  since  it  ap- 
l)€ars  that  all  the  material  evidence  that  could  be  intro- 
duced in  the  criminal  prosecution  is  before  the  court,  and 
since  from  that  evidence  it  is  conclusively  shown  that  the 
defendant  could  not  have  committed  the  crime. 

Such,  however,  is  not  the  condition  of  the  testimony 
here.  Whether  the  false  representations  were  made; 
whether  Bell  had  warranted  the  sheep  and  whether  the 
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warranty  was  broken ;  whether  .  there  was  legal  excuse 
for  the  dishonor  of  the  drafts;  and  whether  appellant 
acted  with  felonious  intent  to  cheat  and  defraud,  and  did 
cheat  and  defraud,  are  all  questions  which  cannot  be 
conclusively  determined  from  the  fragmentary  testimony 
introduced  in  appellant's  behalf.  It  does  not  conclusively 
appear  that  other  testimony  cannot  be  procured  to  show 
that  an  overt  act,  in  connection  with  the  crime  charged, 
has  been  committed  by  the  appellant  in  the  demanding 
state.  The  indictment  by  the  Iowa  grand  jury,  on  the 
other  hand,  raises  the  presumption  that  such  testimony 
is  available.  The  question,  therefore,  passed  upon  in  the 
cases  of  Ex  parte  La  Vere,  39  Nev.  214,  and  In  re  Kuhns, 
36  Xev.  487,  is  not  before  this  court. 

The  question  of  the  guilt  or  innocence  of  the  accused, 
or  the  question  of  whether  or  not  there  is  probable  cause 
to  believe  that  the  accused  is  guilty  of  the  crime  charged, 
cannot^  in  a  case  of  this  kind,  be  passed  upon  by  the  courts 
in  a  habeas  corpus  proceeding.  Those  questions,  in  this 
instance,  are  for  the  courts  of  the  state  of  Iowa  to  decide. 
In  re  Van  Sciever,  42  Neb.  772;  Drew  v.  Thaw,  235  U.  S. 
432 ;  Ex  parte  Montgomery,  244  Fed.  967 ;  People  v.  Oar- 
yan,  168  N.  Y.  Supp.  1027;  Edmunds  v.  Griffin,  177  la. 
389;  note,  21  L.  R.  A.  n.  s.  939;  19  Cyc.  100;  21  Cyc.  328. 

The  defendant  claims  that  if  any  crime  has  been  com- 
mitted it  was  consummated  in  the  state  of  Nebraska  and 
not  in  Iowa,  since  the  sheep  were  shipped  to  Omaha,  and 
since  it  is  there  that  the  drafts  were  dishonored  and  the 
sheep  disposed  of.  It  is  only  necessary  to  prove  that  some 
overt  act,  in  furtherance  of  the  crime  charged,  was  com- 
mitted in  the  foreign  state,  and  when  that  is  shown  the 
locus  of  the  crime  will  not  be  determined  in  the  habeas 
corpus  case.  Strassheim  v.  Daily,  221  U.  S.  280 ;  People 
v.  Gargan,  supra;  Zulch  v.  Roach,  23  Wyo.  335.  In  the 
Strassheim  case  the  court  said  ( p.  285 ) : 

"We  think  it  plain  that  the  criminal  need  not  do  within 
the  state  every  act  necessary  to  complete  the  crime.  If 
he  does  there  an  overt  act  which  is  and  is  intended  to  be 
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H  material  step  toward  accomplishing  the  crime,  and  then 
absents  himself  from  the  state  and  does  the  rest  else- 
where, h6  becomes  a  fugitive  from  justice,  when  the  crime 
i8  complete,  if  not  before." 

Defendant  further  contends  that  he  was  not  a  fugitive 
from  justice  from  the  state  of  Iowa,  since  he  left  that 
state  with  the  shipment  of  sheep  and  by  and  with  the 
arrangement  and  consent  of  Bell,  and  not  to  avoid  prose- 
cution, nor  to  get  beyond  the  jurisdiction  of  the  Iowa 
courts.  Upon  that  question  the  supreme  court  of  the 
United  States  has  recently  said  {Hogan  v.  O^Neill,  255  U. 
S.  52) : 

"To  be  regarded  as  a  fugitive  from  justice  it  is  not 
necessary  that  one  shall  have  left  the  state  in  which  the 
crime  is  alleged  to  have  been  committed  for  the  very  pur- 
pose of  avoiding  prosecution,  but  simply  that,  having 
committed  there  an  act  which,  by  the  law  of  the  state 
constitutes  a  crime,  he  afteinivards  has  departed  from  its 
jurisdiction  and  when  sought  to  be  prosecuted  is  found 
within  the  territory  of  another  state." 

For  the  reasons  given,  it  is  our  opinion  that  the  judg- 
ment of  the  lower  court  should  be  affirmed. 

Affirmed. 

RosE^  J.,  not  sitting. 


Lawrence  Thiedb  v.  State  of  Nebraska. 

Filed  Apuil  U,  1921.    No.  21819. 

1.  Homicide:  iNVOLuirTiLBY  Manslaughteb:  Intent.  The  furnish- 
ing of  intoxicating  liquor  to  another,  though  prohibited  by  law, 
is  not  ordinarily  such  an  unlawful  act,  within  section  8683,  Rev. 
St.  1913,  as  carries  with  it  that  intentional  wrong  toward'  an- 
other which  will  supply  the  place  of  the  criminal  intent,  necessary 
to  prove  criminal  homicide  and  support  the  charge  of  involuntary 
manslaughter. 

2.  :  .  But,  where  a  person  furnishes  to  another  intoxi- 
cating liquor  which,  by  reason  of  its  extreme  potency  or  poisonous 
ingredients,  is  dangerous  to  use  as  a  beverage,  and  the  party 
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fami&hing  the  liquor  knows,  or  should  have  known,  of  the  danger, 
the  unlawful  act  of  furnishing  the  liquor  Is  so  characterized  by 
reckless  conduct  as  to  be  sufficient  to  support  a  charge  of  Involun- 
tary manslaughter,  where  death  results  from  the  drinking. 

3.  :  :  Defense.  Where  the  defendant  gave  Intoxicat- 
ing liquor  to  another  to  drink,  the  fact  that  the  other  voluntarily 
drank  It  Is  only  a  concurring  cause  with  that  of  the  defendant, 
and,  though  such  other  party  may  have  been  guilty  of  contributory 
negligence,  such  negligence  is  not  a  defense  in  a  criminal  homi- 
cide. 

4.    :  :  SuFFiciENCT    of    Evidence.    Evidence    examined, 

and  held  sufficient  to  sustain  a  submission  of  the  case  to  the  Jury 
on  the  charge  of  involuntary  manslaughter. 

Error  to  the  district  court  for  Adams  county :  Harry 
S.  DuNGAN^  Judge.    Reversed. 

J.  E.  Willits,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  0.  L.  Dort, 
contra. 

Flansburg,  J. 

Criminal  prosecution  for  manslaughter,  charged  to  have 
been  committed  by  defendant  through  the  unlawful  act  of 
giving  deceased  intoxicating  liquor,  which  the  deceased 
drank  and  which  caused  his  death.  Defendant  was  found 
guilty  and  brings  the  case  here  for  review. 

It  is  his  contention  that  the  evidence  introduced  by  the 
prosecution  is  insufficient  upon  which  to  base  the  charge. 

The  evidence  in  behalf  of  the  state  shows  that  the  de- 
fendant, Thiede,  and  others,  some  weeks  previously,  had 
attempted  to  make  intoxicating  liquor  on  the  Nelson 
farm ;  that  they  had  a  coil  and  a  kettle  and  had  distilled 
some  liquor.  Just  what  the  nature  of  the  liquor  was  and 
what  quantity  they  made  is  not  shown.  On  the  day  in 
question,  defendant,  with  one  Stromer  and  Forney,  who 
were  also  originally  charged  with  the  commission  of  the 
offense  in  this  case,  went  to  the  Nelson  farm.  Defendant 
dug  up  three  jugs  of  white  whiskey  which  had  been  buried 
on  the  place,  and  he  and  Forney  then  went  to  the  town 
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of  Prosser.  In  the  course  of  an  hour  they  returned  with 
two  girls.  Stromer  was  found  lying  on  the  ground  in  a 
drunken  stupor,  with  the  jugs  near  him.  At  this  time  the 
farmer,  Nelson,  was  present  and  defendant  gave  him  a 
drink  from  the  jug.  He  testified  that  it  tasted  like  hot 
acids  and  temporarily  paralyzed  him,  and  that,  at  the 
time  of  trial,  he  still  felt  the  effects.  The  defendant, 
Stromer  and  Forney  drank  of  the  liquor,  and  the  girls 
each  drank  once  from  a  coffee  cup,  containing  a  mixture 
of  the  liquor  and  grape  juice.  One  of  the  girls  testified 
that  she  had  used  whiskey  before,  but  that  this  was  the 
first  time  she  had  taken  too  much. 

That  evening,  at  about  7 :30,  a  party  was  made  up  with 
four  young  men  from  the  town  of  Prosser,  and  these  seven 
boys  and  the  two  girls  went  into  the  country.  The  four 
boys  from  Prosser  by  name  were  Lambrecht,  Montey, 
Hendriks,  and  Kroll,  the  deceased.  When  the  cars  reached 
their  destination,  defendant  produced  one  of  the  jugs  and 
passed  it  around,  with  the  statement  that  they  might  take 
what  they  wanted.  All  of  the  men  then  took  one  drink 
from  the  jug.  The  jug  was  then  placed  on  the  running 
board  of  one  of  the  cars,  and  the  party  separated,  but 
remained  in  the  near  vicinity  for  from  half  to  three- 
quarters  of  an  hour,  at  the  end  of  which  time  they  again 
all  assembled  at  the  cars.  The  party  then  seemed  gay 
and  hilarious.  Defendant  again  passed  the  jug  and  all 
but  one,  Montey,  took  one  more  drink.  The  state's  testi- 
mony shows  that  neither  deceased  nor  any  of  the  other 
Prosser  boys  took  more  than  the  two  drinks.  They  then 
drove  to  Prosser,  a  mile  and  a  quarter  distant.  When 
they  arrived  Lambrecht,  Hendriks  and  the  deceased  were 
very  drunk.  Lambrecht  went  into  a  picture  show,  and 
he  testifies  that  the  next  he  remembered  was  when  he 
awoke  at  home  the  next  morning.  Hendriks,  stupefied, 
remained  in  the  seat  of  his  car  all  night  and  went  home 
at  6  o'clock  the  next  morning.  The  deceased  was  un- 
able to  talk  when  he  reached  Prosser,  and  was  utterly 
helpless.     He   b^an  vomiting  and  was   taken   home  by 
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his  brother  and  placed  upon  the  floor,  where  he  remained 
unconscious.  A  doctor  arrived  at  midnight  and  admin- 
istered strychnine  and  atropin,  and  at  3  a.  m.  KroU  was 
dead.  The  doctor  testified  that  death  was  the  result  of 
alcoholic  poisoning. 

Defendant  the  next  morning,  before  he  had  heard  of  the 
death  of  KroU,  made  a  test  of  the  liquor  by  touching  a 
match  to  some  that  had  been  pourtd  on  the  ground,  and 
it  was  found  to  burn.  A  chemist  testified  that  he  made 
a  gravity  test  and  also  an  analysis  by  distilling  the  liquor, 
and  found  that  it  contained  57  per  cent,  "pure  alcohol," 
but  that  he  made  no  analysis  for  the  discovery  of  other 
ingredients. 

The  testimony  in  defendant's  behalf  confiicts  in  many 
material  aspects  with  that  just  related,  but,,  to  determine 
the  question  presented,  it  is  unnecessary  to  consider  his 
version  of  the  case. 

Under  our  statutes,  it  is  manslaughter  to  "unlawfully 
kill  another  without  malice,  ♦  ♦  ♦  or  unintentionally, 
while  the  slayer  is  in  the  commission  of  some  unlawful 
act."    Rev.  St.  1913,  sec.  8583. 

It  is  not  questioned  that  the  giving  of  liquor  to  the  de- 
ceased, under  the  circumstances  shown  in  this  case,  was  in 
violation  of  the  prohibitory  law  of  this  state,  and  that 
for  the  act  the  defendant  was  subject  to  fine  and  im- 
prisonment. It  is  the  defendant's  contention,  however, 
that  the  act  of  giving  liquor  is  an  act  merely  malum  pro- 
hibitum,  and  is  not  in  its  nature  such  an  unlawful  act  as 
carries  with  it  that  intentional  wrong  toward  another 
which  will  supply  the  place  of  the  criminal  intent  other- 
wise necessary  to  any  criminal  homicide. 

In  the  commission  of  those  unlawful  acts  which  are 
criminal  in  their  nature  and  which  the  law  characterizes 
as  malum  in  se,  there  is  always  found  an  intent  on  the 
part  of  the  perpetrator  of  the  offense  to  commit  a  wrong 
as  against  the  person  or  property  of  another,  and,  though 
the  wrong  or  injury  committed  may  not  be  calculated  nor 
intended  to  do  great  injury,  nor  to  produce  death,  the  per- 
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son  committing  the  act  is  not  allowed  to  stop  with  the 
effect  he  intended  to  prodnce,  but  is  held,  in  law,  re- 
sponsible for  the  full  consequences  of  his  act,  and,  where 
the  result  in  such  a  case  is  death,  a  wrongful  intent  being 
present,  the  act  is  held  to  be  involuntary  manslaughter. 

It  is  obvious,  however,  that  there  are  acts  prohibited  by 
law  which  are  not  in  their  nature  criminal,  and  in  the 
commission  of  which  the  perpetrator  of  the  act  has  no  in- 
tent ta  do  harm  nor  to  injure  another  in  his  person  or 
property.  Where  such  a  wrongful  intent  is  not  present 
and  the  act  is  wrong  only  because  prohibited,  it  is  an  act 
malum  prohibitum,  and,  where  in  the  perpetration  of  such 
an  act  death  results,  the  law  will  not  convert  the  act,  in- 
nocently done  and  done  with  no  intent  to  injure  and  with 
no  disregard  for  the  safety  of  another,  into  a  criminal  act 
and  pronounce  the  act  manslaughter.  It  is  thei-efore 
necessary  to  look  particularly  to  the  nature  of  the  act 
committed  in  this  case,  in  order  to  determine  whether  it 
is  such  an  "unlawful  act"  as  comes  within  the  purview  of 
the  statute. 

In  the  cases  of  Ford  v.  State,  71  Neb.  246 ;  Lindsay  v. 
State,  46  Neb.  177,  and  Schultz  v.  State,  89  Neb.  34,  the 
unlawful  acts  were  held  to  be  suflftcient.  In  the  Ford  case 
the  defendant  playfully  pointed  a  pistol  at  another  person, 
having  some  reason  to  believe  that  it  was  not  loaded.  The 
pistol  was  accidentally  discharged  and  the  person  unin- 
tentionally killed.  The  court  held,  in  accord  with  the 
general  holding  in  other  states  on  that  question  (note,  5 
'  A.  L.  R.  611),  that  the  intentional  pointing  of  a  pistol 
was  a  criminal  assault,  and,  however  unintentional  might 
have  been  the  act  of  shooting,  the  act  of  intentionally 
pointing  the  pistol  was  an  act  calculated  to  endanger  the 
safety  of  the  person  pointed  at,  and  was  an  act  which 
might  reasonably,  by  accident,  result  in  death. 

In  the  Lindsay  case,  supra,  the  defendant  and  another 
engaged  in  a  prize  fight,  contrary  to  the  statute.  This 
was  not  only  an  unlawful  act,  but  a  mutual  combat,  tend- 
ing to  cause  severe  personal  injuries  to  the  combatants, 
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and  the  killing  of  one  during  the  fight  was,  therefore,  held 
to  be  manslaughter. 

In  the  Schultz  ease,  supra,  defendant  was  convicted  of 
manslaughter  by  reason  of  his  having  killed  a  person 
while  driving  his  automobile  at  an  unlawful  rate  of  speed 
upon  the  streets  of  Omaha.  The  speed  statute  prohibited 
the  driving  of  any  vehicle  at  a  greater  rate  of  speed  than 
was  reasonable  and  proper,  with  regard  to  the  traffic,  or 
"so  as  to  endanger  the  life  or  limb  of  any  person."  Comp. 
St.  1909,  ch.  78,  sec.  147.  It  is  apparent  that  to  drive  a 
car  so  as  to  endanger  the  life  or  limb  of  any  person  evi- 
dences such  disregard  for  the  safety  of  persons  on  the 
street  as  to  supply  the  intent  to  do  wrong  and  to  inflict 
injury.  In  that  case  it  was  argued  that  the  violation  of 
the  speed  statute  was  an  act  merely  malum  prohibitum, 
and  was  not  criminal  in  its  nature,  and,  therefore,  not  an 
unlawful  act  within  the  manslaughter  law.  To  this  the 
court  said  that,  since  it  appeared  the  act  was  done  with 
a  careless  disregard  for  the  safety  of  others,  it  was  suffi- 
cient, and  that  "there  seems  to  be  no  conflict  in  the  de- 
cisions where  the  defendant  is  violating  some  statute, 
and  where  his  manner  is  negligent  and  careless.  The 
courts  in  such  cases  uniformly  say  that  he  is  guilty  of 
manslaughter  if  the  death  of  some  other  person  is  the 
result." 

We  believe  the  rule  to  be  that,  though  the  act,  made  un- 
lawful by  statute,  is  an  act  merely  malum  prohibitum  and 
is  ordinarily  insufficient,  still,  when  such  an  act  is  accom- 
panied by  negligence  or  further  wrong,  so  as  to  be,  in  its 
nature,  dangerous,  or  so  as  to  manifest  a  reckless  disre- 
gard for  the  safety  of  others,  then  it  may  be  sufficient  to 
supply  the  wrongful  intent  essential  to  criminal  homicide, 
and,  when  such  act  results  in  the  death  of  another,  may 
constitute  involuntary  manslaughter. 

(Such  an  unlawful  act  alone,  unaccompanied  by  negli- 
gence, is  insufficient.  Potter  v.  State,  162  Ind.  213,  64  L. 
R.  A.  942 ;  State  v.  Horton,  139  N.  Car.  588,  1  L.  R.  A. 
n.  s.  991 ;  Estell  v.  State,  51  N.  J.  Law,  182 ;  Comm^on- 
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wealth  V.  Adams,  114  Mass.  323;  People  v.  Peame,  118 
Cal.  154 ;  State  v.  Trollinger,  162  N.  Car.  618. 

In  the  case  of  Potter  v.  State,  the  court  held  that  the 
death  of  one  of  the  participants  in  a  friendly  scuffle 
through  the  accidental  discharge  of  a  pistol,  carried  in 
the  pocket  of  the  other,  contrary  to  the  provisions  of  a 
statute,  cannot  be  said  to  be  caused  in  the  performance 
of  an  unlawful  act  so  as  to  render  the  one  carrying  the 
pistol  guilty  of  manslaughter,  under  provisions  of  a 
statute  similar  to  the  statute  of  our  state.  The  court  in 
that  case  said  (p.  217)  :  "As  a  general  rule,  the  law  has 
such  a  high  regard  for  human  life  that  it  considers  as  un- 
lawful all  acts  which  are  dangerous  to  the  person  against 
whom  they  are  directed,  no  matter  how  innocently  they 
may  be  performed.  A  person  will  not  be  permitted  to 
do  an  act  which  jeopardizes  the  life  and  safety  of  another, 
and  then,  upon  plea  of  accident,  escape  liability  for  a 
homicide  involuntarily  resulting  from  his  reckless  or  care- 
less act  or  conduct.  ♦  ♦  ♦  The  case  at  bar  does  not 
fall  within  that  class  of  cases  where  the  homicide  is  the 
result  of  culpable  carelessness  or  negligence  of  the  ac- 
cused party  in  using  or  handling  a  dangerous  weapon." 

In  the  case  of  State  v.  Horton,  the  court  held  that  the 
mere  violation  of  the  statute,  making  it  unlawful  to  hunt 
on  another^s  property  without  a  permit,  is  not  such  an 
unlawful  act  as  to  render  an  accidental  homicide,  com- 
mitted while  so  doing,  a  criminal  offense. 

In  the  case  of  Eatell  v.  State,  the  defendant  attempted 
to  drive  a  wagon  through  a  toll  gate,  in  violation  of  law, 
and  the  toll  gate  keeper  ran  in  front  of  the  horses  to  stop 
them  and  was  run  over  and  killed.  There  the  court  said 
(p.  185)  :  "In  this  case  the  jury  should  have  been  told 
that  the  defendant  was  guilty  as  charged,  if  he  did  the 
unlawful  act  in  question  under  conditions  that  were  dan- 
gerous to  the  toll  gate  keeper;  as,  if  he  drove  through  the 
gate  at  a  rapid  pace,  or  urged  his  team  of  mules  on  after 
they  had  been  seized  by  the  deceased,  ♦  ♦  ♦  the 
criminality  consisting  of  the  two  elements,  of  the  unlaw- 
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fulness  of  the  act,  and  the  unlawfulness  and  danger  in 
the  mode  of  its  execution." 

In  the  cases  of  People  v.  Barnes^  182  Mich.  179 ;  Com- 
monwealth  v.  Adams,  and  People  v.  Pearne,  supra,  it  was 
held  that  driving  in  excess  of  the  specific  number  of  miles 
an  hour  fixed  by  law,  when  not  accompanied  by  careless- 
ness, was  insufficient ;  the  court  in  the  Pearne  case  saying 
that  it  was  not  a  sufficiently  unlawful  act  "unless  at  the 
time  of  the  accident  he  ( the  defendant )  was  driving  in  a 
^dangerous  manner.' " 

On  the  other  hand,  where  the  act  which  is  unlawful  is 
malum  prohibitum  merely,  but  is  accompanied  by  negli- 
gence and,  in  its  performance,  the  safety  of  others  is  reck-' 
lessly  disregarded,  it  is  held  sufficient.  Sparks  v.  Com- 
monwealth, 3  Bush  (Ky.)  Ill,  96  Am.  Dec.  196;  Brittain 
V.  State,  36  Tex.  Cr.  Rep.  406 ;  Silver  v.  State,  13  Ga.  App. 
722 ;  State  v.  De  Fonti,  34  R.  I.  51 ;  State  v.  Keever,  177 
N.  Car.  114. 

(Tn  the  case  of  Sparks  v.  Commonwealth,  supra,  a  young 
man,  walking  along  the  streets  of  the  town,  drew  a  re- 
volver and  said,  "Let  us  have  a  Christmas  gun,"  inquired 
how  much  the  fine  was,  and,  wheeling  half  about  and 
I)ointing  the  gun  backwards  over  his  shoulder,  fired  and 
killed  a  bystahder.  The  law  prohibited  the  discharge  of 
fire  arms  within  the  town.  It  was  held  manslaughter  in 
the  commission  of  an  unlawful  act,  and,  though  the  court 
declared  the  unlawful  act  was  an  offense  malum  pro- 
hibitum, went  on  to  point  out  that  (p.  115) :  "Sparks 
drew  his  pistol  with  the  avowed  intent  illegally  to  shoot  it 
then  and  there  in  the  town,  along  its  streets,  where  he  not 
only  had  the  right  to  infer  that  people  lived  in  close 
proximity  and  might  be  passing,  but  when  he  actually 
knew  several  then  of  his  company  were  passing.  His 
throwing  it  over  his  shoulder,  wath  a  half-f act  about,  with 
the  muzzle  toward  those  in  his  rear,  manifests  such  reck- 
lessness and  want  of  caution  as  to  indicate  not  only  an 
entire  absence  of  every  precaution  to  prevent  the  pistol 
from  firing,  but  impresses  the  mind  that  he  did  recklessly 
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and  intentionally  so  fire  it;  and  whether  he  intended 
thereby  to  wonnd  or  kill  any  one,  it  was  so  highly  disre- 
gardful  of  law,  order,  and  the  personal  rights  and  safety 
of  others,,  who  may  then  have  been  in  the  streets,  as  to 
make  him  criminally  responsible  for  its  results." 

In  the  case  of  Brittain  v.  State,  supra,  under  a  statute 
prohibiting  the  carrying  of  a  pistol  upon  the  person,  a 
boy,  in  a  party  of  young  people,  drew  a  revolver,  and, 
when  flourishing  it  about,  it  was  discharged  and  another 
boy  killed.  The  court  said  (p.  413) :  "We  fail  to  see 
how  the  act  of  displaying  the  pistol  on  the  occasion  al- 
luded to  can  be  severed  from  the  act  of  carrying  a  pistol 
on  and  about  the  person  of  the  appellant ;  and,  if  he  was 
so  displaying  it,  and  such  display  was  negligent,  and  in 
a  manner  calculated  to  endanger  the  lives  of  persons 
standing  around,  and  it  was  discharged,  and  deceased  was 
killed,  it  would  constitute  the  act  of  negligent  homicide 
of  the  second  degree."  Under  the  Texas  statute,  a  second- 
degree  homicide  is  homicide  in  the  commission  of  an  un- 
lawful act. 

In  the  case  of  Silver  v.  State,  supra,  a  person,  not  a 
physician  and  therefore  in  violation  of  a  statute,  admin- 
istered, by  means  of  a  hypodermic,  morphine  to  another 
in  such  quantity  as  to  cause  death,  and  was  held  guilty 
of  manslaughter  in  the  commission  of  an  unlawful  act. 
The  court  held  that,  though  the  act  was  merely  malum 
prohibitum,  it  was  sufficient  to  support  the  charge.  The 
question  of  negligence  was  not,  in  that  case,  discussed, 
though  the  administration  of  such  a  potent  drug  by  one 
unskilled  in  the  use  of  it  would  seem  to  us  to  have  justi- 
fied the  finding  that  such  action  was  reckless  conduct. 

In  the  case  of  State  v.  De  Fonti,  supra,  the  defendant 
was  charged  with  the  unlawful  sale  of  intoxicating  liquor, 
in  which  wood  alcohol  had  been  negligently  mixed  and 
mingled,  and  which  the  purchaser  had  drunk  and,  as  a 
result,  died.  The  court  held  that  the  mere  sale  of  liquor, 
in  violation  of  the  prohibitory  law,  was  only  m^Uum  pro- 
hibitum, and  not  such  an  unlawful  act  as  to  be  sufficient 
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in  itself  to  support  the  charge  of  manslaughter,  but  upon 
the  matter  of  negligence,  under  a  statute  apparently  not 
similar  to  our  own,  the  court  held  that  the  defendant  was 
sufficiently  charged  in  the  indictment  with  "negligent 
manslaughter,"  saying  (p.  57) :  "Either  the  accused 
knew  that  he  was  delivering  wood  alcohol,  a  deadly  poison^ 
in  place  of  whiskey,  or  he  negligently  represented  the 
liquid  so  delivered  to  be  whiskey  without  having  any 
knowledge  whether  it  was  or  was  not  the  whiskey  which 
had  been  called  for.  So  acting  in  either  event  he  must  be 
held  liable  for  the  consequences  of  his  act  if  it  be  proved 
at  the  trial." 

A  case  somewhat  similar  to  that  is  State  v.  Keever, 
9upra,  where  intoxicating  liquor  had  been  unlawfully 
sold  which  contained  38  per  cent,  of  wood  alcohol,  and 
the  drinking  of  which  caused  the  death  of  the  recipient. 
The  court  held  that  it  was  manslaughter  in  the  commis- 
sion of  an  unlawful  act,  saying  (p.  117) :  "If  the  de- 
fendant put  wood  alcohol  in  the  liquid  to  produce  intoxi- 
cation, without  knowledge  of  its  poisonous  quality,  and 
proceeded  to  sell  such  decoction,  he  was  engaged  in  an 
unlawful  as  well  as  a  reckless  business,  and  if  death  en- 
sued because  of  such  poison  he  is  guilty  of  manslaughter. 
♦  *  *  When  the  defendant  sold  this  liquid  to  the  de- 
ceased he  was  engaged  in  an  unlawful  act,  and  if  the  de- 
ceased died  in  consequence  of  the  poison  put  in  it  by  de- 
fendant, although  innocent  of  any  purpose  to  kill,  he  is 
guilty  of  manslaughter."  It  is  apparent  that  the  decision 
in  that  case  turned  largely  on  the  question  of  defendant's 
negligence,  though  the  court  declared  that  the  unlawful 
act  alone  would  have  been  sufficient.    ^ 

Turning,  then,  to  the  case  under  consideration,  it  is 
our  opinion  that  the  giving  or  furnishing  of  intoxicating 
liquors,  unaccompanied  by  any  negligent  conduct,  though 
unlawful,  is  but  an  act  merely  malum  prohibitum.  The 
person  who  treats  his  friend,  even  though  the  act  be  un- 
lawful, has  no  intent  to  harm,  nor  is  such  an  act  calculated 
or  intended  to  endanger  the  recipient  of  the  liquor.     We 
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cannot  go  so  far  as  to  say  that  such  an  act,  prompted 
perhaps  by  the  spirit  of  good-fellowship,  though  prohib- 
ited by  law,  could  ever,  by  any  resulting  consequence, 
be  converted  into  the  crime  of  manslaughter;  but,  where 
the  liquor  by  reason  of  its  extreme  potency  or  poisonous 
ingredients,  is  dangerous  to  use  as  an  intoxicating  bev- 
erage, where  the  drinking  of  it  is  capable  of  producing 
direct  physical  injury,  other  than  as  an  ordinary  intoxi- 
cant, and  of  perhaps  endangering  life  itself,  the  case  is 
different,  and  the  question  of  negligence  enters^  for,  if  the 
party  furnishing  the  liquor  knows,  or  was  apprised  of 
such  facts  that  he  should  have  known,  of  the  danger, 
there  then  appears  from  his  act  a  recklessness  which  is 
indifferent  to  results.  Such  recklessness  in  the  furnish- 
ing of  intoxicating  liquors,  in  violation  of  law,  may  con- 
stitute such  an  unlawful  act  as,  if  it  results  in  causing 
death,  will  constitute  manslaughter. 

The  evidence  here  was  sufficient,  as  we  view  it,  to  war- 
rant a  submission  of  the  charge  of  manslaughter  to  the 
jury. 

The  defendant,  it  seems,  distilled  {Ms  liquor  himself. 
It  was  at  least  home-made  whiskey.  The  danger  of  drink- 
ing such  liquor,  by  reason  of  its  extreme  potency  and  its 
frequently  containing  poisonous  ingredients,  is  commonly 
known.  The  defendant  may  have  been  dealing  with  an 
unknown  quantity,  but,  as  was  said  in  the  Keever  case, 
he  was  handling  a  dangerous  weapon.  There  is  evidence 
to  show  that  he  knew  this  particular  liquor  was  extremely 
powerful.  He  saw  its  effect  on  Chris  Nelson  and  on 
Stromer  in  the  morning;  yet  that  evening  he  offered  it  to 
the  Prosser  boys  and  invited  them  to  drink  all  they 
wanted.  There  is  substantial  proof  that  the  liquor  was 
dangerous.  That  two  drinks  of  it  should  paralyze  three 
men  within  a  few  minutes  after  drinking,  and  that  one  of 
these  men,  as  a  result,  should  die  in  a  few  hours,  as  hap- 
pened in  this  case,  sufficiently  raises  the  issue  of  its  dan- 
gerous character  for  the  jury. 

Defendant  contends  that  the  drinking  of  liquor  by  de- 
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ceased  was  his  yoluntary  act  and  served  as  an  intervening 
cause,  breaking  the  causal  connection  between  the  giving 
of  the  liquor  by  defendant  and  the  resulting  death.  The 
drinking  of  the  liquor,  in  consequence  of  defendant's  act, 
was,  however,  what  the  defendant  contemplated.  De- 
ceased, it  is  true,  may  have  been  negligent  in  drinking, 
but,  where  the  defendant  was  negligent,  then  the  con- 
tributory negligence  of  the  deceased  will  be  no  defense  in 
a  criminal  action.  Schultz  v.  State,  89  Neb.  34 ;  State  v. 
Weisengoff,  85  W.  Va.  271 ;  21  Cyc.  766.  The  act  of  the 
deceased,  as  we  view  it,  was  no  more  than  a  concurring 
cause. 

Defendant  complains  of  the  court's  instructions,  which 
directed  the  jury  that,  if  defendant  furnished  intoxicat- 
ing liquor  to  deceased,  and  the  liquor  caused  death,  de- 
fendant was  guilty,  but  failed  to  instruct  upon  the  ques- 
tion of  recklessness  on  the  part  of  the  defendant.  We 
believe  the  instructions  are  erroneous  in  that  regard,  and 
that  the  defendant  is  entitled  to  a  new  trial. 

Reversed  and  remanded. 


State^  ex  rel.  Harvey  E.  Glatfelter  et  al.^  appellant, 

V.  Ernest  Clark  et  al.,  appellees. 

Fma)  April  11,  1921.    No.  21825. 

Mandamus:  Sufficiency  of  Pleadings.  Pleadings  examined,  and,  as 
against  the  objections  made,  held  sufficient  to  warrant  a  writ  of 
mandamus. 

Appeal  from  the  district  court  for  Merrick  county: 
A.  M.  PosT^  Judge.     Reversed,  with  directions. 

W,  T,  Thompson  and  J.  C.  Martin,  for  appellant. 

Walter  R.  Raecke  and  Horth  &  Ryan,  contra, 

Flansburg^  J. 

This  is  a  companion  case  to  State  v.  Hart,  p.  61,  post. 
This  action  is  to  procure  a  writ  of  mandamus  against  the 
county  board  of  health  of  Merrick  county,  to  require  it  to 
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abate  a  nuisance)  such  as  is  set  up  and  described  in  the 
petition  in  the  Hart  case.  One  of  the  ponds  declared  to 
be  a  nuisance  iu  that  case  extended  beyond  the  city  limits 
and,  therefore,  as  to  such  part  outside  of  the  city,  was 
within  the  jurisdiction  of  the  county  board,  and  is  the 
part  here  involved.  The  petitions  and  the  alternative 
writs  which  were  issued  in  the  two  cases  are  substantially 
alike. 

The  duties  and  powers  of  the  county  board  are  fixed  by 
section  2737,  Rev.  St.  1913  (as  amended  by  chapter  55, 
Laws  1919),  and  section  2738,  Rev.  St.  1913.  By  the 
latter  section,  the  county  board  is  ordered  to  obey  the 
rules  and  regulations  of  the  state  board  of  health,  one  of 
which,  by  the  admissions  in  the  briefs,  appears  to  be :  "It 
shall  be  the  duty  of  the  county  board  of  health  to  formu- 
late rules  and  regulations  to  protect  the  people  against 
communicable  diseases,  nuisances,  and  the  exposing  of 
offensive  matter,  and  such  other  rules  and  regulations  as 
will  prevent  the  introduction  and  spread  of  disease,  and 
the  exposing  of  oflFensive  accumulations  that  will  in  any 
way  tend  to  discomfort  the  person  or  endanger  the  health 
of  any  or  all  membera  of  the  community.  ♦  ♦  ♦  jf  uis- 
ances  shall  be  abated  accoi-ding  to  the  law,  and  accord- 
ing to  rules  and  regulations." 

Whether  or  not,  when  such  a  nuisance  is  admitted  to 
exist,  the  statute  itself  is  mandatory  upon  the  county 
board  that  it  shall  abate  the  nuisance,  or  whether  the 
statute  simply  confers  the  power,  is  not  raised  nor  argued 
(28  Cyc.  269),  though  it  seems  to  be  conceded  that  the 
statute  in  such  event  may  be  construed  as  mandatory, 
and  it  is  not  disputed  that  the  above  regulation,  made  by 
the  board,  is  one  which  the  county  board  is  required  to 
obey. 

Respondents  in  this  case  demurred  to  the  alternative 
writ,  raising  specifically  the  same  objections  as  in  the 
other  case.  Having  admitted  that  the  nuisance  exists,  as 
alleged,  it  seems  to  us  that,  under  the  statute  and  regula- 
tions above  set  out,  it  became  the  affirmative  duty  of  the 
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county  board  to  act,  and  that  such  duty  could  be  required 
by  mandamuB. 

It  is  to  be  further  noted  in  this  case  that  the  county 
board  had  specific  statutory  power  to  make  rules  and  reg- 
ulations to  prevent  nuisances  and  unsanitary  conditions, 
and  to  provide  penalties  for  the  violation  thereof.  Such  a 
rule  or  regulation,  with  proper  penalties  provided,  might 
have  been  found  suflBcient  to  cause  an  abatement  of  the 
nuisance. 

The  same  questions  are  raised  in  this  case  as  in  State  v. 
Hart,  supra,  and  for  the  reasons  therein  given  the  case 
is  reversed  and  remanded.  It  is  therefore  ordered  that 
unless  further  answer  is  made  by  respondent,  judgment 
be  entered  in  favor  of  the  relators  upon  the  pleadings, 
and  that  a  peremptory  writ  issue. 

Reversed. 


State,  ex  rel.  Harvey  E.  Glatfelter  et  al._,  appellant^ 
V.  Bertrano  E.  Hart  et  al.,  appellees. 

FtLED  Afbil  11,  1921.    No.  21826. 

1.  Mandamus:  Abatement  of  Nuisance:  B6ard  of  Health:  In- 
terference WITH  Board's  Discretion.  In  an  action  of  mandamus 
to  compel  a  board  of  health  to  abate  a  nuisance,  where,  by  the 
pleadings,  it  is  admitted  (hat  a  nuisance  exists  and  that  it  is  the 
duty  of  the  board,  under  the  law,  to  abate  it,  it  is  not  an  inter- 
ference with  the  board's  right  to  exercise  a  discretion  on  the  ques- 
tion of  the  determination  of  whether  a  nuisance  exists,  for  the 
court  to  peremptorily  order  that  the  board  abate  the  nuisance. 

2.  :  .  Where  the  board  has  a  legal  discretion  to  deter- 
mine the  manner  of  abating  nuisances,  though  the  court  cannot 
control  that  discretion,  it  may,  in  a  clear  case,  order  that  the 
board  act  and  exercise  its  powers  in  that  regard. 

3.    :  :    Pleading.    Where  the  ordinance  of  a  city  of  the 

second  class  requires  the  city  board  of  health  to  abate  nuisances 
and  delegates  to  such  board  full  power  to  take  all  measures  neces- 
sary, the  fact  that  the  alternative  writ  does  not  disclose  that  the 
board  has  funds,  or  show  what  funds  are  at  its  disposal  for  such 
purposes.  Is  not  fatal  to  a  statement  of  the  cause  of  action,  since 
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lack  of  funds,  or  the  means  of  procuring  funds,  Is  a  matter  that 
must  afllrmatiyely  appear,  and,  where  It  does  not  appear,  must  be 
set  up  as  a  matter  of  afflrmatiye  defense. 

Appeal  from  the  district  court  for  Merrick  county: 
A.  M.  Post,  Judge.    Reversed^  with  directions. 

W.  T.  Thompson  and  J.  C.  Martin,  for  appellant. 

Walter  R.  Raecke  and  Horth  d  Ryan,  contra. 

Flansbueg,  J. 

Mandamus  action  to  compel  the  board  of  health  of  Cen- 
tral City,  Nebraska,  to  abate,  or  cause  to  be  abated,  a 
nuisance.  The  court  allowed  an  alternative  writ  to  issue^ 
requiring  the  board  to  show  cause  why  it  should  not  abate 
the  nuisance  or  cause  it  to  be  abated.  To  this  writ  the 
respondents  filed  a  demurrer,  which  the  court  sustained. 
The  respondents  elected  to  stand  upon  the  demurrer,  and 
judgment  of  dismissal  was  entered. 

The  statute  (Rev.  St.  1913,  sec.  8279)  provides  that 
mandamus  cases  shall  be  tried  upon  a  writ  and  answer. 
The  demunvr  to  the  writ  is,  therefore,  i'rregular,  but  will 
be  treated  as  an  admission  of  the^  facts  alleged  in  the 
alternative  writ,  and  the  writ  only  will  be  considered. 
King  V.  State,  50  Neb.  66;  State  v.  Home  Street  R.  Co., 
43  Neb.  830. 

The  lower  court's  decision  was  based  upon  the  ground 
that  the  alternative  writ  disclosed  a  defect  of  parties 
defendant,  in  that  those  persons,  maintaining  the  nuis- 
ance, were  not  joined  in  the  suit;  and,  on  the  further 
ground,  that  the  alternative  writ  did  not  contain  facts 
srfficitnt  to  constitute  a  cause  of  action. 

The  alternative  writ,  among  other  things,  discloses  that 
the  respondents  were  members  of  the  board  of  health, 
under  section  5015,  Rev.  St,  1913  (as  amended  by  chapter 
44,  Law^s  1919) ;  that  the  ordinances  of  the  city  provided 
that — "The  board  of  health  ♦  ♦  ♦  shall  exercise  gen- 
eral supervision  over  the  health  of  the  city,  and  shall  have 
full  power  to  take  all  measures  necessary  to  promote  the 
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health  and  cleanliness  thereof,  to  abate  nuisances  of 
every  description  on  public  and  private  property,''  and 
that  "the  board  of  health  shall  cause  all  nuisances  to  be 
abated  with  reasonable  promptness."  It  was  further  set 
out  that  there  was  a  pond  of  stagnant  water,  within  the 
city  limits  and  near  the  residences  of  the  relators,  which 
was  being  used  by  the  citizens  of  the  town  as  a  dump  for 
refuse,  garbage,  junk,  sewage,  and  vegetable  and  animal 
matter,  and  which,  "in  process  of  decomposition,  create  a 
breeding  place  for  flies,  disease  germs,  and  mosquitoes, 
producing  a  vile,  sickening,  offensive  odor,  contaminat- 
ing the  waters  in  said  pond  or  pit,  which  have  no  outlet  on 
the  surface,  but  which  polluted  waters  percolate  through 
the  sand  and  gravel  in  the  vicinity  of  said  pond  or  pit 
and  pollute  and  render  unsanitary  and  unfit  for  use  the 
water  in  the  wells  of  the  relators,  greatly  endangering 
the  health  and  lives  of  the  citizens  and  creating  a  nuis- 
ance." And  it  is  further  set  out  that  the  respondents  had 
been  requested  by  the  relators  to  abate  said  nuisance,  but 
had  failed,  neglected,  and  refused  to  do  so. 

The  first  objection  is  that  the  owners  of  the  property, 
upon  which  these  ponds  are  situated,  should  have  been 
made  parties  defendant,  so  that  they  would  become  bound 
by  the  order  of  the  court.  It  is  true  that  a  writ  of  man- 
damns  issued  against  the  board  of  health  would  not  be 
binding  upon  the  owners  of  the  property,  nor  would  the 
order  protect  the  members  of  the  board  of  health  in  their 
actions  in  abating  the  nuisance,  should  their  actions,  as 
to  property  owners,  later  be  determined  to  be  unlawful. 
12  R.  C.  L.  1285,  sec.  26.  If  the  nuisance,  however, 
actually  exists — and  it  is  not  denied  nor  argued  that  the 
allegations  of  the  alternative  writ  sufficiently  show  that 
one  does  exist — then  we  fail  to  see  how  the  board  of  health 
Avould  need  any  judgment  to  protect  it  in  its  actions  to 
abate,  or  cause  to  be  abated,  the  nuisance.  It  is  only 
where  it  is  doubtful  whether  a  nuisance,  in  fact,  does 
exist  that  the  board  of  health,  for  its  own  protection, 
need  proceed  by  some  legal  action.     The  alternative  writ 
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does  not  attempt  to  control  the  board  as  to  the  manner  in 
which  the  nuisance  shall  be  abated.  That  is  left  entirely 
with  the  option  of  the  board.  It  seems  clear  to  us  that 
the  owners  of  the  property  were  not  necessary  parties. 

It  is  further  objected  that  the  facts  alleged  are  in- 
sutticicnt  to  show  a  cause  of  action,  since  the  matter  of 
determining  Avhether  or  not  a  nuisance  exists  is  a  matter 
left  to  the  sound  discretion  of  the  board,  and  that  the 
court  cannot  intervene  to  direct  or  control  the  exercise  of 

4 

that  discretion.  Had  it  appeared  from  the  allegations 
of  the  writ  that  an  investigation  was  necessary,  or  that 
the  exercise  of  judgment  would  be  required,  in  order  to 
determine  whether  or  not  a  niusance  does,  in  fact,  exist, 
or  had  it  appeared  that  the  board  had  exercised  its  judg- 
ment and  had  determined  that  a  nuisance  did  not  exist, 
the  objection  might  have  been  w^ell  taken,  but,  where  the 
board  admits  that  a  nuisance  exists,  and  admits  that  by 
the  ordinances  of  the  city  it  is  peremptorily  commanded 
to  abate  such  nuisance,  and,  w^here  it  is  not  denied  that 
its  duty  to  do  so  under  the  law  is  clear,  it  is  quite  ap- 
parent that  a  writ  of  mandamus  would  not  interfere  with 
nor  control  the  exercise  of  the  board's  discretion,  but 
such  a  writ  would  simply  compel  the  perfornuince  of  a 
duty  which  the  board  itself  admits  devolves  upon  it.  The 
numner  in  which  the  nuisance  shall  be  abated,  or  be  caused 
to  be  abated,  is  within  the  discretion  of  the  board,  and 
that  discretion  the  court  cannot  usurp.  Nevertheless, 
the  court  may  order  that  the  board  act  and  exei'cise  its 
judgment  and  choice  of  the  means  and  manner  to  be 
adopted  for  the  abatement  of  the  nuisance.  State  t\  Hoc- 
tor,  98  Neb.  15;  State  v.  Lincoln  Medical  College^  81  Neb. 
53.^ ;  26  Cyc.  158. 

It  is  further  suggested  by  respondents  that  no  affirma- 
tive allegation  of  the  writ  discloses  that  the  board  was 
furnished  with  sufficient  moneys  to  abate  the  nuisance. 
It  is  argued  that  the  prayer  of  the  petition  in  mandamus 
is  that  the  ponds  be  filled  with  dirt,  and  that  this  manner 
of  abating  the  nuisance  would  entail  enormous  expense. 
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The  alternative  writ,  however,  does  not  require  that  the 
ponds  be  filled,  but  only  that  the  board  ^^abate,  or  cause 
to  be  abated,'^  the  nuisance.  It  is  possible  that  a  discon- 
tinuance of  the  use  of  the  ponds  for  a  dump,  together 
with  the  use  of  disinfectants,  may  be  all  that  is  necessary. 
Furthermore,  the  board  is  left  to  decide  whether  it  shall 
proceed  directly  or  shall  bring  an  action  to  compel  the 
owners  of  the  properties  to  abate  the  nuisance  at  their 
own  expense,  which  action  it  no  doubt  has  sufficient  dele- 
gated authority  to  institute.  Village  of  Kenesaw  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  91  Neb.  619 ;  Board  of  Health  of  City 
of  Yonkers  v.  Copcutt,  140  N.  Y.  12,  23  L.  R.  A.  485.  But 
the  objection  that  the  writ  does  not  disclose  what  funds 
are  at  the  disposal  of  the  board  is  not  fatal.  Where  the 
city  has  ordered  certain  things  to  be  done  and  consti- 
tuted the  board  its  agent,  with  full  power  to  take  all 
measures  necessary,  it  is  to  be  presumed  that  the  city 
has  provided,  or  is  ready  to  provide,  the  necessary  ex- 
penses for  the  carrying  out  of  such  measures.  Moreover, 
if  the  board  was  without  funds,  or  the  ability  to  procure 
funds,  that  was  a  matter  for  affirmative  defense,  to  be  set 
up  by  answer  to  the  alternative  writ,  and,  had  a  peremp- 
tory writ  been  issued  and  the  board  been  without  funds  or 
ability  to  abate  the  nuisance,  a  showing  of  those  facts 
made  to  the  district  court  would  no  doubt  be  sufficient 
ground  to  release  it  from  the  order.  Savannah  £  Ogeechee 
Canal  Co.  v.  Shuman,  91  Ga.  400. 

For  the  reasons  given,  it  is  our  opinion  that  the  relators 
were  entitled  to  a  judgment  on  the  pleadings  and  to  the 
issuance  of  a  peremptory  writ.  It  is  therefore  ordered 
that  the  case  be  reversed  and  remanded  and  that  oppor- 
tunity be  given  respondent  to  make  further  answer  and 
in  case  no  such  answer  is  made  that  judgment  on  the 
pleadings  be  entered. 

Reversed. 
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Jensen  v.  Grand  Lodge,  A.  O.  U.  W. 


Sena  Jensen,  appellant,  v.  Grand  Lodge,  Ancient  Order 
United  Workmen,  of  Nebraska,  appellee. 

Filed  April  11,  1921.    No.  21376. 

1.  Insurance:  Suspension.  Laws  of  a  fraternal  benefit  association 
provided  for  automatic  suspension,  without  notice,  upon  failure  to 
pay  a  monthly  assessment  within  the  time  limited.  The  insured 
made  his  last  payment  in  May,  and  died  in  September,  having 
been  in  suspension  on  the  records  since  June.  His  beneficiary 
claimed  the  May  payment  was  on  the  June  assessment,  that  the 
suspension  was  wrongful,  and  that  the  insured  was  excused  from 
tendering  subsequent  assessments.  No  such  claim  was  made  by 
the  insured,  there  was  no  communication  between  him  and  the 
lodge  after  May,  and  no  tender  of  later  assessments.  Held,  no 
basis  for  the  theory  that  neglect  to  make  such  tender  was  ex- 
cused. 

2.    :      Validity  of  Assessment.    Where,  by  mutual   consent, 

the  holder  of  a  certificate  of  insurance  in  a  fraternal  benefit  asso- 
ciation surrenders  the  same  and  accepts  a  new  certificate,  his 
beneficiary,  in  an  action  upon  the  latter,  can  raise  no  question  as 
to  the  validity  of  the  assessment  rates  levied  upon  the  original 
certificate,  which  were  paid  in  full  without  protest. 

3.    :  :    Tender.    In  an  action  upon  a  fraternal  benefit 

certificate,  the  beneficiary  will  not  be  heard  to  claim  that  the  in- 
sured was  excused  from  paying  or  tendering  assessments  because 
the  amount  thereof  was  increased  by  an  amendment  to  the  by- 
laws not  validly  enacted,  in  the  absence  of  evidence  that  payment 
thereof  was  tendered  at  the  rate  established  prior  to  the  attempted 
amendment. 

4.  Evidence  examined,  and  held  to  establish  that  the  insured  aban- 
doned his  insurance  and  his  rights  as  a  member. 

Appeal  from  the  district  court  for  Douglas  county :  Lee 
S.  EsTELLE,  Judge.    Affirmed. 

Gray  &  Brumbaugh  and  Byron  G.   Biirbank^  for  ap- 
pellant. 

Nelson  C.  Pratt,  E,  J,  Lamh   and  Edward  F.  Leary, 
contra, 

Dorsey,  C. 
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John  M.  Jensen  became  a  member  of  the  Ancient  Order 
of  United  Workmen  and  received  a  benefit  certificate  for 
12,000  therein  on  October  9, 1903.  In  April,  1917,  he  sur- 
rendered his  certificate  and  accepted  another  for  $1,000. 
He  paid  all  dues  and  assessments  up  to  June  1,  1917.  On 
June  29,  1917,  he  was  suspended  for  alleged  nonpayment 
of  the  assessment  due  on  the  first  of  that  month,  and  died 
September  29, 1917,  without  having  been  reinstated.  This 
action  is  brought  by  his  widow,  as  beneficiary,  to  recover 
upon  the  certificate.  The  trial  court,  upon  motion  of  both 
parties  for  a  directed  verdict,  "withdrew  the  case  from  the 
jury  and  rendered  judgment  dismissing  plaintiflf's  action, 
and  she  seeks  a  reversal  of  that  judgment. 

When  Jensen  first  became  a  member,  the  monthly  rate 
upon  his  f2,000  certificate  was  $1.  This  continued  until 
October  1,  1909,  when  it  was  increased  to  f  1.70.  There 
was  also  an  additional  emergency  fund  of  70  cents  a 
month  on  each  |2,000  certificate,  created  May  1,  1905, 
which  ran  until  October  1,  1909.  Jensen  paid  these  in- 
creased rates  and  continued  to  pay  them,  when,  after 
September  1,  1915,  the  regular  monthly  assessment  was 
increased  to  |2.30.  On  May  1,  1917,  there  was  an  amend- 
ment to  the  by-laws  requiring  the  payment  of  |2.83  a 
month  on  a  f  1,000  certificate.  Jensen  had  reduced  his 
certificate  from  |2,000  to  ?1,000  on  April  24,  1917.  He 
paid  only  one  assessment  at  the  rate  of  $2.83,  in  May, 
1917. 

The  plaintiff,  in  her  petition,  alleged  that  Jensen,  who 
for  many  years  had  been  a  member  in  good  standing,  re- 
ceived on  April  24,  1917,  from  the  defendant  the  benefit 
certificate  for  $1,000  sued  upon,  in  which  plaintiff  was 
named  as  beneficiary ;  that  on  September  29,  1917,  he  died 
while  in  good  standing,  and  that  the  defendant  thereby 
became  indebted  to  the  plaintiff  upon  the  certificate  in 
question;  that  Jensen  had  done  and  performed  every- 
thing required  of  him  up  to  the  time  of  his  death ;  and 
that  the  plaintiff  had  given  proper  notice  and  otherwise 
performed  the  contract. 
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In  its  answer,  the  defendant  admitted  thai:  Jensen  be- 
came  a  member  on  October  9,  1903;  alleged  that  there- 
upon he  paid  f  1  to  the  local  lodge  upon  a  beneficiary  cer- 
tificate of  |2,000,  which  he  surrendered  in  April,   1917, 
when  he  took  the  certificate  sued  upon.     It  was  further 
averred  that,  preliminary  to  becoming  a  member  in  Octo- 
ber, 1903,    Jensen    signed  an  application  in  which    he 
agreed  to  be  bound  by  all  by-laws  then  in  force  or  subse- 
quently enacted.     The  answer  set  forth  the  laws  in  force 
when  Jensen  became  a  member,  by  which  it  was  provided 
that  there  should  be  due  on  the  first  day  of  each  month 
from  every  member  holding  a  |2,000  certificate  the  sum 
of  f  1,  payable  on  or  before  the  28th  day  of  that  month ; 
that  upon  failure  to  pay  within  that  time  the  member 
would   stand  suspended,   without   any    action   being    re- 
quired of  the  lodge  or  of  any  oflSicer  thereof,  and  that  the 
suspended  member  might  be  reinstated  upon  certain  con- 
ditions.    The    facts    with  reference   to    the    various  in- 
creases of  the  assessment  rate,  as  hereinbefore  set  forth, 
were  also  pleaded  in  the  answer,  and  it  was  alleged  that 
all  laws  and  rules  by  which  the  same  were  put  in  effect 
had  been  filed  with  the  insurance  commissioner,  as  re- 
quired by  law.     It  was  further  alleged  that,  by  virtue  of 
one  of  these  laws,  which  became  effective  May  1,  1917, 
Jensen  became  liable  on  that  date,  and  on  the  first  of 
every  month  thereafter,  for  an  assessment  in  the  sum  of 
J2.83  on  his  $1,000  certificate;  that  he  failed  to  pay  the 
assessment  falling  due  on  June  1,  1917,  and  by  reason  of 
his    default    had    forfeited    his  rights  and    become  sus- 
pended ;  that  he  made  no  effort  to  be  reinstated,  and  there- 
after made  no  tender  or  payment  of  any  sum  whatever; 
whereby  he  abandoned  his  insurance.     To  this  answer  a 
general  denial  was  pleaded  by  way  of  reply. 

It  is  undisputed  that  Jensen  paid  no  assessment  after 
the  first  one  for  $2.83  paid  in  May,  1917,  after  he  sur- 
rendered his  original  $2,000  certificate  and  accepted  the 
$1,000  certificate  sued  upon,  although  his  death  did  not 
occur  until  September  29,  1917.     Under  the  admitted  law 
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of  the  defendant,' which  appears  never  to  have  been 
changed  since  Jensen  became  a  member,  there  was  a  r^- 
olar  assessment  falling  due  on  the  first  day  of  each  month 
and  payable  on  or  before  the  28th  day  of  that  month,  and, 
if  it  was  not  paid  at  that  time,  the  member  stood  sus- 
pended without  any  affirmative  action  by  the  lodge. 
Thus,  in  order  to  sustain  the  plaintiff's  contention  that 
Jensen  was  in  good  standing  when  he  died,  it  is  necessary 
to  find  some  explanation  for  his  failure  to  pay  or  tender 
the  assessments  which,  on  the  surface  at  least,  appear  to 
have  been  delinquent  for  the  months  of  June,  July,  Au- 
gust, and  September. 

The  plaintiff's  theory  is  that,  when  he  first  became  a 
member  and  paid  his  first  dollar  on  October  9,  1903,  it  was, 
in  reality,  not  in  payment  of  the  October  assessment  which 
was  due  October  1,  and  was  therefore  past  due  when  he 
joined,  but  an  advance  payment  of  the  assessment  falling 
due  November  1 ;  in  other  words,  that,  when  a  member 
joined  after  the  1st  day  of  any  month,  he  was  not  liable 
for  the  assessment  of  that  month,  but  his  liability  would 
commence  on  the  first  day  of  the  following  month.  In 
support  of  this  theory,  the  plaintiff  relies  upon  an  inter- 
pretation of  the  laws  of  the  order  made  by  its  own  law 
committee  and  considered  and  upheld  by  this  court  in  an 
unpublished  opinion  by  McGirr,  C,  in  Carey  v.  Ancient 
Order  United  Workmen,  No.  20397.  From  this  it  is  argued 
that  the  dollar  which  he  paid  October  9, 1903,  should  have 
been  credited  in  payment  of  November,  instead  of  Octo- 
ber, and  that  this  mistake  in  bookkeeping  continued 
through  the  entire  period  of  Jensen's  membership.  When, 
therefore,  he  paid  f 2.83  in  May,  1917,  it  should  have  been 
credited,  so  the  plaintiff  contends,  in  payment  of  the 
June,  1917,  assessment,  his  suspension  for  nonpayment 
of  the  assessment  for  that  month  was  wrongful,  and  he 
was  thereby  excused  from  tendering  the  subsequent  as- 
sessments. 

Assuming  that  the  May,  1917,  payment  should  have  been 
credited  upon  the  June  assessment  and  that  it  was  paid. 
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does  it  follow  that  Jensen  was  thereby  excused  from 
tendering  the  July  assessment?  In  considering  that 
question  it  is  necessary  to  bear  in  mind  the  laws  of  the 
order  relative  to  suspension  in  connection  with  the  con- 
duct of  Jensen.  The  record  does  not  show  any  move  on 
his  part  after  he  made  the  May,  1917,  payment;  it  was 
not  as  if  he  had  tendered  it  in  payment  of  the  June 
assessment,  and  the  lodge  had  refused  to  so  credit  it, 
and  suspended  him  in  consequence  thereof.  It  was  the 
law  of  the  order  that  a  delinquent  member  should  staiid 
suspended  on  the  29th  day  of  the  month  without  any 
notice*  on  the  part  of  the  lodge.  If,  on  the  other  hand, 
notice  of  some  sort  had  been  prescribed  as  a  condition 
precedent  to  l^al  suspension,  and  notice  had  been  given 
Jensen  on  the  wrongful  supposition  that  his  assessment 
for  June,  1917,  was  unpaid,  there  would  be  ground  to 
argue  that  he  would  thereby  be  excused  from  the  tender  of 
subsequent  assessments,  because,  in  that  case,  it  would 
have  been  the  affirmative  wrongful  act  of  the  lodge  that 
suspended  him,  and  the  defendant  would  be  in  no  position 
to  urge  that  his  rights  were  forfeited  by  failure  to  make 
later  tender. 

There  is  nothing  in  the  record  to  show  that,  if  he  had 
tendered  the  July  assessment,  the  lodge  would  have  re- 
fused to  receive  it  because  of  the  nonpayment  of  the 
June  assessment.  It  does  not  appear  that  he  ever  called 
to  the  attention  of  the  lodge  any  claim  that  he  was  entitled 
to  have  his  payment  in  May,  1917,  applied  upon  the  June 
assessment,  or,  in  fact,  that  he  ever  made  or  entertained 
such  a  claim  in  his  lifetime.  There  is  nothing  to  indi- 
cate that  when  the  time  came  to  pay  the  July  assessment 
anything  had  in  the  meantime  transpired  from  which  he 
could  have  had  any  right  to  assume  that  he  was  sus- 
pended, unless  it  be  taken  for  granted  that  he  was  aware 
of  the  fact  that  his  payment  in  May  applied  to  that 
month's  assessment  and  not  to  June.  If  Jensen  in  good 
faith  thought  when  he  paid  in  May  that  he  was  paying 
and  was  entitled  to  credit  for  June,  in  the  absence  of  any 
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notice  to  him  from  the  lodge  of  his  suspension,  it  cannot 
be  inferred  that  he  refrained  from  tendering  the  July 
assessment  because  he  was  suspended  in  June. 

There  was  no  evidence  that  the  lodge  ever  notified 
Jensen  that  it  considered  him  suspended  or  that  he  ever 
knew  that  he  was  suspended.  There  was  simply  the 
customary  notation  "suspended"  marked  opposite  his 
name  on  the  lodge  books  on  June  29.  He  mside  no  tender 
or  other  move  and  gave  no  sign,  from  May  until  he  died 
on  September  29,  indicating  that  he  continued  to  regard 
himself  as  a  member  in  good  standing.  There  was  nothing 
to  distinguish  his  attitude  after  his  last  payment  in  May 
from  that  of  a  member  who  had  made  up  his  mind  to  drop 
his  insurance.  When  he  first  became  a  member  he  agreed 
tc  be  bound  by  the  provision  for  automatic  suspension, 
without  affirmative  notice.  Such  a  provision  has  been  held 
valid  and  self-executing.  Field  v.  National  Council^  K.  & 
L.  of  8.,  64  Neb.  226.  Jensen  had  no  knowledge  or  notice 
that  he  had  not  been  credited  with  the  June  assessment, 
or  that  the  lodge  would  not  have  credited  him  therewith  if 
he  had  demanded  it,  if  in  good  faith  he  thought  he  had 
paid  it,  and,  in  that  event,  if  he  desired  to  keep  his  cer- 
tificate in  force,  it  was  incumbent  upon  him  to  tender  the 
July  assessment. 

From  the  time  when  Jensen  took  out  his  original  |2,000 
certificate  down  to  April,  1917,  when  he  surrendered  it  in 
exchange  for  the  f  1,000  certificate  sued  upon,  there  were 
successive  increases  in  the  assessment  rates  from  the 
original  f  1  a  month  to  f  2.30,  all  of  which  Jensen  paid. 
The  defendant  offered  the  various  amendments  to  its  laws 
establishing  these  increases,  and  the  plaintiff  objected  to 
them  because  there  was  inadequate  proof  that  they  had 
been  enacted  and  promulgated  in  conformity  with  the 
laws  of  the  order.  Jensen  having  paid  all  these  increased 
assessments  on  his  old  certificate  without  protest  and  sur- 
rendered it,  accepting  a  new  contract,  we  think  that  his 
beneficiary  cannot  complain  of  any  lack  of  validity  in  the 
rates  applicable  to  the  old  contract,  and  that  these  objec- 
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tions  are  therefore  immaterial. 

There  remains  the  objection  of  the  plaintiff  that  the 
amendment  to  the  by-laws  establishing  the  rate  of  $2.83 
a  month  on  the  new  f  1,000  contract,  effective  May  1,  1917, 
was  not  validly  enacted  or  promulgated.  In  the  light  of 
the  views  hereinbefore  expressed,  we  consider  it  unes- 
sential to  determine  whether  or  not  the  amendment  in 
question  w^as  properly  adopted.  Jensen  was  bound  by 
the  law  which  had  existed  unchanged  ever  since  he  first 
became  a  member,  that  a  regular  monthly  assessment  was 
due  on  the  first  day  of  each  month,  payable  on  or  before 
the  28th  day  of  that  month.  It  was  therefore  necessary 
for  him  to  pay  or  tender  some  amount— if  not  f 2.83,  then 
the  sum  that  he  considered  sufficient  according  to  the 
proper  in^terpretation  of  the  laws  of  the  order — on  or 
before  the  28th  day  of  July,  1917,  assaming  that  his  June 
assessment  was  paid,  as  the  plaintiff  contends.  He  could 
not  stand  aloof  on  some  objection  to  the  rates  which  he 
did  not  communicate  to  any  officer  of  the  lodge,  but  kept 
concealed  within  his  own  breast,  and  refrain  from  taking 
any  step  w^hatever  to  comply  with  the  law  requiring  the 
payment  of  monthly  assessments. 

The  plaintiff  cannot  claim  that  Jensen  was  excused 
from  paying  the  amended  rate  on  the  ground  that  it  was 
invalid  and  excessive,  without  showing  a  disposition  to 
keep  the  insurance  in  force  by  tendering  the  old  rate. 
Having  failed  to  pay  or  tender  any  assessment  after  his 
payment  in  May,  1917,  we  think  that  the  defense  that 
Jensqn  abandoned  his  insurance  was  conclusively  estab- 
lished, and  we  therefore  recommend  that  the  judgment 
of  the  court  below  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 
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Standard  Grain  Company^  appellee,  v.  State  Bank  of 

Omaha,  appellant. 

FiUED  Apbil  11,  1921.    No.  21413. 

L  Oarriers:  Bnxs  of  Ladin^g:  Contebsion.  Under  rules  of  the 
Omaha  Grain  Exchange,  when  a  car  of  grain  is  sold  and  the  bill 
of  lading  is  assigned,  the  buyer  issues  a  receipt  stipulating  that 
title  shall  remain  in  the  seller  until  the  grain  is  paid  for,  and  a 
notation  of  the  issuance  of  the  receipt  is  stamped  upon  the  bill 
of  lading,  thereby  giving  notice  to  Exchange  members  that  nego- 
tiation of  the  bill  of  lading  is  prohibited  until  the  seller  is  paid. 
Held,  that  a  bank  to  which  a  bill  of  lading  bearing  such  notation 
is  indorsed,  with  accompanying  draft,  for  deposit  and  credit,,  and 
through  which  the  said  paper  is  negotiated  and  the  grain  wrong- 
fully sold,  is  liable  to  the  owner  for  conversion,  if  knowledge  on 
the  bank's  part  of  the  meaning  of  said  notation  and  of  the  Ex- 
change rules  is  directly  shown  or  can  reasonably  be  inferred  from 
its  previous  experience  and  dealings. 

2.    :  :    Notice.   Evidence  examined,  and  held  that  the 

appellant  bank  was  shown  to  have  had  knowledge  of  the  mean- 
ing of  the  restrictive  notation  upon  the  bills  of  lading  and  was 
therefore  put  upon  inquiry  and  chargeable  with  notice  of  the  ap- 
pellee's title  to  the  grain. 

3.    :  :  :    Liabiutt  of    Agent.    The    fact  that  a 

bank  acts  as  agent  for  the  collection  of  a  draft  with  bill  of  lading 
for  grain  attached,  and  not  as  purchaser  thereof,  will  not  relieve 
it  from  liability  to  the  owner  of  the  grain  if,  from  a  notation  ap- 
pearing on  the  face  of  the  bill  of  lading,  the  bank,  under  the  cir- 
cumstances of  the  case,  is  chargeable  with  knowledge  that  its 
principal  is  without  authority  to  negotiate  it 

4.    :  :    Law  GovERNmo.    Subsequent  transfers  of  a  bill 

of  lading  constitute  new  and  independent  contracts  which  ar) 
governed  by  the  law  of  the  state  where  made. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakblby^  Judge.    Affirmed. 

Gaines,  Van  Orsdell  d  Gadnes,  for  appellant. 

Brogan,  Ellick  &  Raymond  and  C.  T.  Offutt,  contra. 

DORSBY^  C. 

This  case  was  commenced  by  the  appellee,  a  corporation 
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dealing  in  grain  on  the  Omaha  Grain  Exchange,  in  the 
form  of  a  suit  in  equity,  praying  for  an  accounting  by  the 
appellant,  a  banking  institution  of  Omaha,  for  the  value 
of  the  contents  of  three  cars  of  corn  which  the  appellee 
alleged  had  been  converted  to  its  own  use  by  the  appellant 
as  the  result  of  wrongful  negotiation  through  it  of  the 
bills  of  lading  therefor,  and  asking  that  the  amount  there- 
of be  applied  upon  the  notes  of  the  appellee  which  the  ap- 
pellant held.  In  its  answer,  the  appellant  pleaded  a 
denial  of  the  alleged  conversion  and  a  counterclaim  for 
the  amount  due  on  the  notes.  The  cause  was  tried  to  the 
court,  sitting  in  equity  without  a  jury,  and  the  court  found 
that  the  conversion  had  taken  place  as  alleged,  and 
entered  judgment  in  favor  of  the  appellee  for  a  balance 
remaining  after  the  amount  due  upon  the  notes  was  de- 
ducted from  the  value  of  the  corn. 

A  brief  statement  of  the  rules  and  customs  applicable 
to  business  upon  the  Omaha  Grain  Exchange  and  to  the 
dealings  between  members  thereof  and  the  local  banks 
is  necessary  to  a  clear  understanding  of  the  issues.  When 
a  car  of  grain  is  sold  it  must  be  unloaded,  weighed  and 
graded  in  order  to  ascertain  the  exact  price,  and,  in  order 
to  make  the  seller  safe  in  the  meantime,  the  rule  is  that, 
when  the  bill  of  lading  is  assigned  by  the  seller  to  the 
buyer,  the  latter  at  the  same  time  gives  the  seller  a  re- 
ceipt, specifying  the  car  number  and  other  details  of  the 
transaction,  and  stating  therein  that  the  title  to  the  grain 
shall  remain  in  the  seller  until  paid  for.  A  notation  that 
the  receipt  has-been  issued  is  stamped  upon  the  bill  of 
lading,  and  this,  under  the  Exchange  rules,  imparts  con- 
clusive notice  to  members  of  the  Exchange  of  the  rights  of 
the  seller  and  of  the  fact  that  the  holder  of  the  bill  of 
lading  has  only  a  conditional  title  to  the  car  of  grain  cov- 
ered thereby.  It  is  the  custom  of  banks  loaning  money  to 
dealers  on  the  Grain  Exchange  to  require  the  deposit 
either  of  the  original  bill  of  lading  or,  if  the  car  has  been 
resold,  of  the  receipt  issued  as  aforesaid,  as  collateral 
security. 
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The  appellee's  right  to  recover  rests,  in  substance,  upon 
one  or  both  of  the  following  propositions : 

(1)  There  was  stamped  upon  each  of  the  bills  of  lad- 
ing a  notation'  in  these  words :  "Receipt  issued  for  this 
bill  of  lading  under  the  rules  of  Omaha  Grain  Exchange. 
Standard  Grain  Company."  This,  under  the  rules,  was 
notice  to  members  of  the  Exchange  that  the  appellee  had 
reserved  title  to  the  grain,  and  that  Richter,  to  whom  the 
appellee  had  assigned  the  bill  of  lading,  was  prohibited 
from  negotiating  it  until  the  grain  had  been  paid  for. 
The  contention  is  that,  by  reason  of  its  familiarity  with 
such  notations  upon  bills  of  lading  taken  by  the  bank  in 
the  usual  course  of  its  business  with  dealers  upon  the 
Grain  Exchange,  the  appellant  was  chargeable  with  such 
knowledge  of  the  meaning  and  effect  thereof  as  all  banks 
habitually  dealing  with  members  of  the  Exchange  had, 
or  with  reasonable  diligence  should  have  had.  When, 
therefore,  it  took  the  assignment  of  the  bills  of  lading  and 
credited  Richter  with  the  amount  of  the  drafts  drawn 
thereon,  the  appellant  is  presumed  to  have  known  thau 
the  sale  of  the  grain  thereby  negotiated  was  unlawful 
and  in  prejudice  of  the  appellee's  rights. 

( 2 )  The  appellant  held  as  collateral  security  the  iden- 
tical receipts  referred  to  in  the  notations  on  the  bills  of 
lading  which  it  assisted  Richter  in  negotiating,  and  thus 
knew,  or  with  reasonable  care  and  caution  in  the  protec- 
tion of  the  securities  held  by  it  should  have  known,  that, 
in  permitting  Richter  to  n^otiate  the  bills  of  lading 
through  the  bank,  it  was  in  effect  aiding  in  the  destruc- 
tion of  the  collateral  security  which  it  held  in  trust. 

When  Richter  indorsed  the  drafts  and  the  attached 
bills  of  lading  to  the  appellant  bank,  and  the  latter  gave 
him  credit  in  his  general  account  for  the  amount  thereof, 
the  bank  became  the  holder  of  the  drafts  for  value  in  due 
course,  and,  as  between  the  appellant  and  Richter,  the 
bank  had  title  to  the  paper.  National  Bank  of  Com- 
merce  v.  Bossemeyer,  101  Neb.  96;  7  C.  J.  635,  sec.  314. 
And  it  is  also  true  that  the  bank  would  be  regarded  as  the 
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owner  of  the  grain  covered  by  the  bills  of  lading  as 
against  an  attaching  creditor  of  Bichter.  Cox  Wholesale 
Grocery  Co.  v.  National  Bank  of  Pittsburg,  107  Ark.  601. 

But  it  is  not  a  question  here  of  the  rights  or  equities 
of  the  bank  as  against  Bichter  or  his  creditors.  The 
question  is  whether,  by  dieting  as  a  medium  through  which 
the  drafts  with  bills  of  lading  attached  are  negotiated,  a 
bank  makes  itself  liable  as  a  wrongdoer  to  the  real  owner 
of  the  grain  in  case  the  party  with  whom  it  deals  is  with- 
out authority  to  negotiate  them.  This  question,  we  think, 
must  be  resolved  upon  the  general  principle  that,  in  con- 
ducting its  l)usiness,  a  bank  must  not  knowingly  trespass 
upon  the  rights  of  another  or  assist  in  perpetrating  a 
v/rong.  It  turns,  then,  upon  whether  the  circumstances 
were  such  that  it  could  be  reasonably  inferred  that  the 
appellant  knew  that  Bichter  was  without  authority.  The 
appellant  is  chargeable  with  such  knowledge  as  a  reason- 
able inspection  of  the  bills  of  lading  would  convey,  in  the 
light  of  its  previous  experience  and  information  gained 
from  similar  transactions.  The  notation  as  to  the  re- 
ceipt having  been  issued  to  the  appellee  under  the  rules 
of  the  Exchange  clearly  appeared  upon  the  face  of  each 
of  the  bills  of  lading.  A  precisely  similar  notation  was 
referred  to  and  discussed  in  Rainbolt  v.  Lamson  Bros., 
259  Fed.  546,  in  which  the  following  observations  were 
made  in  the  opinion: 

^^In  the  uninitiated  this  unusual  notation  would  arouse 
attention.  To  such  as  were  initiated  it  would  be  ample 
notice  as  to  how  the  grain  was  held,  and  put  them  upon 
i-'iquiry  as  to  whether  the  receipt  was  still  outstanding. 
Defendants  belong  to  the  latter  class.  They  had  a  branch 
office  at  Omaha;  they  had  a  membership  on  the  Omaha 
Grain  Exchange,  and  dealt  thereon  through  this  mem- 
bership. They  cannot  be  heard  to  plead  ignorance  of  the 
rules  under  which  members  operated." 

While  the  case  from  which  we  have  quoted  deals  more 
particularly  with  the  knowledge  imputable  to  a  member  of 
the  Exchange  from  the  fact  of  his  membership,  the  under- 
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lying  principle  is,  we  think,  the  same  with  reference  to  a 
nonmember  bank  which  had  opportunities  to  acquire 
knowledge  of  the  rules  and  customs  of  the  Grain  Ex- 
change. While  in  the  case  of  a  member  the  existence  of 
such  knowledge  would  be  presumed,  and  a  member  would 
not  be  heard  to  dispute  it,  in  the  case  of  an  outside  party 
dealing  with  a  member  of  the  Exchange  it  would  become 
a  question  of  fact,  to  be  determined  from  the  circum- 
stances of  Vie  case,  whether  such  knowledge  existed,  and 
in  determining  that  fact  it  is  proper  to  take  into  con- 
sideration such  inferences  as  might  reasonably  be  drawn 
indicative  of  such  knowledge. 

There  is,  it  seems  to  us,  abundant  evidence  in  the  record 
from  the  officers  of  the  appellant  bank  themselves  that 
the  bank  was  constantly  holding  receipts  issued  upon 
bills  of  lading  of  the  same  import  as  those  involved  in  the 
case  at  bar,  as  well  as  handling  bills  of  lading  on  which 
the  notation  in  question  appeared,  and  there  was  sufficient 
proof  along  that  line  to  warrant  the  court  in  inferring 
that  the  appellant's  officers  were  fully  informed  of*  the 
rules  of  the  Exchange  reserving  title  in  the  seller  until  the 
grain  was  paid  for  and  prohibiting  the  negotiation  of 
bills  of  lading  stamped  with  that  notation.  If  other 
proof  were  wanting,  there  is  the  fact  that  the  appellant 
at  the  very  time  it  dealt  with  Richter  was  holding  the 
receipts  referred  to  in  the  notations  upon  his  bills  of 
lading,  as  collateral  security  upon  the  appellee's  notes. 
The  possession  of  these  receipts  was  convincing  proof 
that  the  bank  knew  and  relied  upon  the  Exchange  rules 
protecting  the  seller  of  grain  against  the  negotiation  of 
bills  of  lading,  because  it  treated  the  outstanding  receipts 
as  sufficient  to  show  the  real  ownership  of  the  grain  and 
as  valid  collateral  security. 

The  remaining  proposition  asserted  by  the  appellee  is 
that,  in  cooperating  with  Richter  in  negotiating  the  bills 
of  lading  through  the  bank,  the  appellant,  which  held  the 
receipts  issued  thereon  as  collateral,  in  effect  made  pos- 
sible the  destruction  of  the  security  which  it  was  in  duty 
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bound  to  protect.  Appellant's  counsel  resist  that  proposi- 
tion upon  the  ground  that  it  would  impose  upon  the  bank 
i»  degree  of  care  incompatible  with  the  transaction  of  it» 
routine  business.  It  is  argued  that  it  would  be  im- 
practicable to  delay  the  forwarding  of  drafts  until  the 
bills  of  lading  attached  to  them  could  be  checked  with  all 
the  collateral  in  the  bank  to  see  whether  receipts  issued 
thereon  were  held  by  the  bank  as  collateral  in  its  loan 
department.  It  does  not  seem  to  us  that  it  would  impose 
too  onerous  a  burden  or  create  any  undue  delay  for  the 
bank  to  list  receipts  issued  upon  bills  of  lading  held  by  it 
as  collateral,  with  reference  to  the  car  number,  and  thus 
enable  the  officers  of  the  bank  to  know  positively  when 
bills  of  lading  were  presented  whether  the  bank  held  the 
corresponding  receipts.  But,  in  view  of  the  foregoing 
discussion,  since  the  appellant  bank  was  bound  by  its 
knowledge  of  the  rules  of  the  Grain  Exchange  to  refrain 
from  participating  in  the  negotiations  of  any  bill  of  lading 
bearing  the  notation  that  a  receipt  had  been  issued,  the 
fact  that  it  was  the  pledgee  of  the  receipts  issued  upon  the 
particular  bills  of  lading  involved  in  this  suit  merely 
makes  more  emphatic  its  duty  in  that  respect  and  the 
probability  that  it  had  knowledge  of  the  rules  and  customs 
of  the  grain  trade.  Our  conclusion  as  to  the  liability  of 
the  appellant  springs  from  the  notice  imparted  by  the 
notation  upon  a  bill  of  lading  to  any  bank  or  other  party 
acquainted  with  its  meaning,  and  is  the  same  whether  the 
party  thus  notified  might  or  might  not  chance  to  hold  the 
receipt  referred  to. 

The  appellant  relies  upon  two  contentions  to  defeat 
the  action.  One  is  that  the  bank  acted  as  a  mere  agent 
for  Richter  in  the  transaction,  and  therefore  did  not,  and 
was  under  no  duty  to,  scrutinize  the  bills  of  lading;  that 
it  was  not  a  purchaser,  but  a  mere  forwarder,  of  the  drafts 
and  bills  of  lading  to  the  Chicago  and  St.  Louis  banks 
through  which  the  real  purchasers  acquired  the  grain. 
The  fact  remains,  nevertheless,  that  the  appellant  gave 
Richter  immediate  credit  for  the  amount  of  the  drafts  as 
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a  deposit  in  his  checking  account  and,  by  so  doing,  suc- 
ceeded to  all  of  Richter's  title  and  rights  to  the  extent,  at 
least,  of  the  amount  that  it  advanced.  It  thereby  asso- 
ciated itself  in  the  unlawful  disposition  of  the  grain  which 
migLt  have  been  detected  and  prevented  if  it  had  given 
heed  to  the  notice  of  the  appellee's  title  appearing  upon 
the  face  of  the  bills  of  lading.  Assuming  that  the  ap- 
pellant acted  as  Richter's  agent  in  the  transaction,  it  does 
not  follow  that  it  would  be  relieved  of  liability  because  of 
that  fact,  if  it  had  knowledge.  "In  accordance  with  the 
rule  that  an  agent  is  liable  for  injury  resulting  from  his 
misfeasance  or  malfeasance,  an  agent  may  be  held  liable 
in  damages  to  third  persons  for  conversion,  unless  he  acts 
solely  for  his  principal,  by  his  direction,  and  without  any 
knowledge,  actual  or  constructive,  of  the  wrongful  con- 
version being  committed  by  the  principal.^'  2  C.  J.  827, 
sec.  501. 

Counsel  for  the  appellant  cite  Nebraska  Hay  &  Grain 
Co.  V.  First  Nat.  Bank,  78  Neb.  334,  wherein  the  bank  was 
held  not  liable  for  a  forged  bill  of  lading  attached  to  a 
draft  negotiated  through  the  bank  as  collecting  agent.  In 
that  case,  however,  nothing  irregular  or  out  of  the  usual 
course  appeared  upon  the  face  of  the  bill  of  lading,  and 
the  decision  was  based  upon  the  fact  that  the  bank  was 
without  notice  or  knowledge  of  any  wrongdoing. 

Finally,  it  is  contended  by  the  appellant  that,  because 
the  bills  of  lading  were  originally  issued  in  Iowa  and  the 
cars  were  originally  consigned  from  one  point  in  Iowa  to 
another  point  in  Iowa,  all  subsequent  transfers  thereof 
are  governed  by  the  laws  of  that  state.  An  Iowa  statute 
is  pleaded,  to  the  effect  that  any  alteration  or  addition 
to  the  bill  after  its  issue  without  authority  of  the  carrier 
shall  be  void,  and  it  is  argued  that  therefore  the  notation 
relating  to  the  issuance  of  a  receipt  appearing  upon  the 
bills  of  lading  under  consideration  was  of  no  eflFect  and 
imparted  no  notice.  Counsel  for  the  appellee  maintain, 
however,  that  the  subsequent  assignments  and  transfers 
took  place  in  Nebraska,  and,  since  they  constituted  new 
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and  independent  contracts,  they  are  governed  by  the  laws 
of  JS^ebraska,  which  do  not  prohibit  or  declare  void  such 
notations.  In  this,  we  think,  the  appellee's  position  is 
correct,  and  that  the  same  rule  that  applies  generally  to 
contracts  of  indorsement  of  bills  and  notes,  that  the  law 
of  the  place  where  the  contract  is  made  shall  govern,  is 
applicable  here.     8  C.  J.  100,  sec.  173. 

We  are  of  the  opinion  that  the  judgment  of  the  court 
below  is  the  only  one  that  could  be  justified  under  the  evi- 
dence, and  recommend  that  it  be  affirmed. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
.  opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 


Central  Granaries  Company,  appellee,  v.  Nebraska 
Lumbermen's  Mutual  Insurance  Association,  ap- 
pellant. 

Filed  April  20,  1921.    No.  2^03. 

1.  Appeal:  Sufficienct  of  Evidence.  In  testing  the  sufficiency  of 
the  evidence  to  sustain  a  verdict  in  favor  of  plaintiff,  admissible 
testimony  tending  to  support  plaintiffs  case  should  be  accepted 
as  the  truth. 

2.  Insurance:  Refobmation  of  Contbact.  In  a  suit  on  a  fire  insur- 
ance policy  to  recover  a  loss,  the  evidence  outlined  in  the  opinion 
held  sufficient  to  establish  the  fact  that  the  parties,  in  reducing 
their  insurance  contract  to  writing,  made  a  mutual  mistake  in 
omitting  from  the  description  of  the  land  on  which  the  insured 
property  was  situated  a  railroad  right  of  way. 

Z,  :  .  The  power  of  a  court  to  correct  a  mutual  mis- 
take of  parties  in  reducing  their  contract  to  writing  impUes  the 
admissibility  of  proper  and  necessary  proof  of  such  mistake. 

4.  :  :  Separate  Suit.  A  separate  suit  in  equity  to  re- 
form a  fire  insurance  policy  to  correct  a  mutual  mistake  of  the 
parties  in  omitting  to  describe  part  of  the  land  on  which  the  in- 
sured property  is  situated  is  unnecessary,  and  the  insured  may 
recover  his  loss  under  a  single  petition  stating  the  neoessary  f act8» 
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whether  the  case  is  considered  an  action  at  law  or  a  suit  In 
equity,  or  both. 

5.  Trial:  ^^quity:  Submission  of  Issues  of  Fact  to  Juby.  A  court 
exercising  equity  powers  may  submit  an  issue  of  fact  to  a  Jury 
and  adopt  their  finding,  if  it  is  the  proper  deduction  from  the  evi- 
dence. 

6.  Insurance:  Reformation  of  Policy.  A  mutual  correction  of  an 
unexpired  fire  insurance  policy  to  cover  a  future  loss  does  not 
prevent  the  insured  from  seeking  the  correction  of  the  original 
draft  to  cover  a  past  loss  covered  by  the  contract  actually  made 
but,  through  a  mutual  mistake,  not  correctly  reduced  to  writing, 

7.  :  :•  In  respect  to  correcting  a  mutual  mistake  in  re- 
ducing a  contract  of  insurance  to  writing,  a  mutual  insurance 
company  is  bound  by  the  rules  of  equity  and  the  principles  of  law 
applicable  to  other  corporations  and  individuals. 

8-    :    Application:    Immaterial   Representations.    Under  the 

statutes  of  Nebraska,  in  an  action  on  a  fire  insurance  policy,  the 
right  to  recover  for  the  loss  of  the  insured  property  is  not  de- 
feated by  misrepresentations  in  the  application  for  the  insurance, 
if  they  did  not  contribute  to  the  loss  or  deceive  the  insurer  to  its 
injury.    Rev.  St  1913,  sec.  3187. 

Appeal  from  the  district  court  for  Lancaster  county : 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

C.  C.  Flansburgy  for  appellant. 

Hall,  Baird  &  Williams,  contra. 

BOSB,  J. 

This  is  an  action  on  a  fire  insurance  policy^  issued  to 
plaintiff  by  defendant  September  15,  1917,  to  recover  the 
loss  of  a  warehouse  and  its  contents  which  were  destroyed 
by  fire  August  6,  1018.  Plaintiff's  claim  is  composed  of 
two  items,  one  for  f  614.20  on  the  warehouse  and  the  other 
for  1828.76  on  the  contents.  The  loss  by  fire  and  the 
amounts  claimed  are  not  controverted,  but  defendant 
pleads  that  the  property  destroyed  was  not  covered  by  the 
policy  in  suit.  From  a  judgment  on  a  verdict  in  favor  of 
plaintiff  for  the  full  amount  of  its  claim,  defendant  has 
appealed. 

It  is  argued  by  defendant  that  the  trial  court  erred  in 
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overruling  a  motion  to  direct  a  verdict  in  favor  of  de- 
fendant on  the  ground  that  plaintiff  failed  to  make  a 
case. 

Plaintiff  is  a  dealer  in  lumber  and  other  building  ma- 
terials at  Adams.  Its  lumber  yard  is  on  lots  4^  5^  6  and 
7y  and  its  warehouse  and  office  are  on  the  adjoining  right 
of  way  of  the  Chicago,  Burlington  &  Quincy  Bailroad. 
The  application  and  the  policy  describe  the  lots  as  the 
location  of  the  insured  property,  but  make  no  mention 
of  the  adjoining  right  of  way  on  which  the  warehouse 
was  situated.  Plaintiff  pleads  that  the  failure  to  in- 
clude the  right  of  way  in  the  description  of  the  land  on 
which  part  of  the  insured  property  was  situated  was  a 
mutual  mistake  and  demands  relief  according  to  the 
policy  correctly  reduced  to  writing.  Defendant  con- 
tends, among  other  things,  that  the  evidence  is  insufficient 
to  prove  the  mutual  mistake  pleaded;  that  the  policy  as 
written  states  correctly  the  terms  of  the  only  contract 
made,  and  that  defendant  is  a  mutual  insurance  cor- 
poration having  no  authority  to  make  an  oral  contract 
of  insurance.  The  verdict  of  the  jury  was  in  favor  of 
plaintiff.  It  follows  that  in  determining  the  sufficiency 
of  the  evidence  to  prove  the  mutual  mistake  the  testimony 
tending  to  support  the  affirmative  of  that  plea  must  be 
accepted  as  the  truth,  though  in  some  respects  it  is  con- 
tradicted by  other  testimony.  What,  then,  are  the  estab- 
lished facts  and  the  proper  deductions? 

The  negotiations  for  the  insurance  began  between  E.  W. 
Taylor,  treasurer  of  plaintiff,  and  E.  E.  Hall,  secretary  of 
defendant,  both  acting  within  their  authority  and  both 
having  offices  in  the  Terminal  Building  in  Lincoln.  A 
few  days  before  the  policy  was  issued  Taylor  called  on 
Hall  and  inquired  about  insurance  on  plaintiff's  plant  at 
Adams,  consisting  of  lumber  sheds,  warehouse  and  office, 
the  lumber  sheds  being  on  lots  4,  5,  6  and  part  of  lot  7,  and 
the  warehouse  and  office  being  on  the  adjoining  right  of 
way  of  the  Chicago,  Burlington  &  Quincy  Bailroad.  Tay- 
lor asked  about  the  amount  of  insurance  obtainable  on  the 
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plant,  and  was  told  by  Hall  that  the  maximum  was 
95,000.  The  day  this  conversation  took  place,  or  the  next 
day,  Hall  called  at  Taylor's  office  and  pursued  the  negotia- 
tions. On  a  plat  or  blue  print  Taylor  pointed  out  to  Hall 
the  lumber  sheds  on  the  lots  and  the  warehouse  and  the 
office  on  the  adjoining  right  of  way.  A  pencil  line  made 
at  the  time,  showing  where  the  warehouse  leaned  against 
an  elevator  on  the  right  of  way,  is  still  on  the  plat.  Taylor 
then  told  Hall  that  plaintiff  wanted  insurance  on  plain- 
tiff's lumber  yard,  office,  warehouse  and  contents  at 
Adams.  Hall  said  he  could  have  it  to  the  extent  of 
95,000.  Without  further  conversation  L.  J.  Thurn,  sec- 
retary of  plaintiff,  who  had  taken  no  part  in  the  negotia- 
tions, received  a  blank  application  for  insurance,  perhaps 
from  Hall.  Knowing  that  the  warehouse,  part  of  the 
lumber  plant,  was  on  the  right  of  way,  Thurn,  through 
an  oversight,  failed  to  mention  the  right  of  way  in  de- 
scribing the  location  of  part  of  the  insured  property,  but 
took  the  description  alone  from  the  deed  to  plaintiff's 
adjoining  lots.  The  policy,  repeating  the  mistc^e  in  the 
application,  came  back  to  Thurn,  who  handed  it  to  a 
clerk  to  be  filed  in  plaintiff's  office.  Plaintiff  paid  the 
membership  fee  and  the  subsequent  assessments.  In  the 
written  policy  defendant  could  have  covered  the  ware- 
house just  as  well  as  not.  Hall  said  so  after  the  fire,  and 
without  requiring  any  additional  compensation,  or  ex- 
acting any  increase  in  the  cost  of  the  insurance,  changed 
the  policy  in  suit  to  cover  the  warehouse,  and  likewise 
corrected  other  policies  covering  risks  of  plaintiff  at  other 
yards  without  demanding  any  change  to  lessen  the  haz- 
ards. The  purpose  in  applying  for  and  in  procuring  in- 
surance on  the  lumber  sheds  was  no  different  from  the 
purpose  to  apply  for  and  to  procure  a  like  protection  for 
the  warehouse  on  the  right  of  way.  Plaintiff  had  no 
other  insurance  on  the  warehouse. 

The  facts  and  conclusions  narrated  are  proper  deduc- 
tions from  the  evidence,  though  there  is  a  confiict  of  testi- 
mony in  some  respects.    The  evidence  shows  clearly  that 
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the  minds  of  the  parties  never  met  on  an  insurance  con- 
tract excluding  the  warehouse.  The  inference  is  equally 
clear  that  both  parties  understood  the  right  of  way  waB 
to  be  included  in  the  description  of  the  land  on  which 
insured's  property  was  situated.  The  omission  of  the 
right  of  way  in  drawing  the  policy  was  obviously  a  repe- 
tition of  the  mistake  in  the  application.  That  the  mis- 
take was  mutual  is  the  logical  and  reasonable  conclusion 
to  be  drawn  from  all  the  circumstances  surrounding  the 
negotiations,  conditions  and  acts  of  the  parties.  The  ver- 
dict is  not  only  sustained  by  the  evidence,  but  the  evi- 
dence shows  that  the  jury  reached  the  correct  conclusion. 
Not  only  that,  the  evidence  showing  the  mistake  and  how 
it  occurred  was  properly  admitted. 

The  power  of  a  court  to  Correct  a  mutual  mistake  im- 
plies the  admissibility  of  competent  and  necessary  proof 
of  such  mistake. 

There  is  no  occasion  for  a  separate  suit  in  equity  to 
correct  a  mutual  mistake  like  that  described  and  for  a 
subsequent  action  at  law  on  the  reformed  policy.  With- 
out the  delay  and  the  expense  incident  to  two  actions, 
equity  and  justice  can  be  administered  in  a  single  suit. 
Considered  as  an  action  at  law  on  the  insurance  contract 
actually  made,  the  issue  of  mutual  mistake  was  correctly 
determined  by  the  jury  in  favor  of  plaintiff.  Considered 
as  a  suit  in  equity  to  correct  the  mistake  and  to  recover 
the  insurance,  the  finding  of  the  court  should  be  the  same 
as  the  verdict  of  the  jury  in  favor  of  plaintiff,  but  the 
trial  judge  had  authority,  in  the  exercise  of  equity  juris- 
diction, to  submit  questions  of  fact  to  the  jury.  There 
was  therefore  no  error  in  the  overruling  of  the  motion 
for  a  directed  verdict  in  favor  of  defendant  on  the  issue 
of  a  mutual  mistake. 

Another  reason  urged  for  a  nonsuit  is  that  the  parties 
mutually  construed  the  policy  to  exclude  the  warehouse 
as  insured  property.  This  point  seems  to  be  based  on  the 
fact  that  the  written  policy,  after  the  fire,  was  changed, 
with  the  consent  of  both  parties,  to  include  the  right  of 
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way  as  a  part  of  the  land  on  which  insured  property,  in- 
cluding the  warehouse,  was  situated.  The  real  import 
of  this  fact  is  that  the  change  related  to  the  policy  as  it 
was  erroneously  reduced  to  writing,  and  not  to  the  con- 
tract upon  which  the  minds  of  the  parties  had  met — a  con- 
tract needing  no  construction  but  insuring  plaintiff's 
warehouse. 

Defendant  invokes  the  doctrine  that  the  contract  of  a 
mutual  fire  insurance  company  consists  of  the  statute 
authorizing  its  creation,  the  articles  of  incorporation,  the 
by-laws,  the  application  for  membership  and  the  policy 
issued.  In  this  connection  it  is  argued  that  such  an  in- 
surer can  make  no  oral  contract  of  insurance.  If  this  is 
the  law,  a  question  not  decided,  it  does  not  prevent  oral 
negotiations  for  insurance,  nor  an  oral  understanding  of 
the  terms  to  be  inserted  in  the  application  and  in  the 
written  policy,  nor  prevent  the  parties  from  making  an 
amicable  correction  of  a  mutual  mistake  in  reducing 
those  terms  to  writing,  nor  prevent  the  court  from  cor- 
recting such  a  mutual  mistake,  where  one  of  the  parties, 
though  retaining  the  consideration  for  the  contract  act- 
ually made  but  not  correctly  reduced  to  writing,  tries  to 
take  advantage  of  the  mutual  mistake.  In  these  respects 
a  mutual  insurance  company  is  governed  by  the  same 
rules  of  equity  and  the  same  principles  of  law  as  all 
other  corporations  or  individuals  having  the  power  to 
make  contracts. 

Another  argument  is  directed  to  the  proposition  that 
the  insurance  is  defeated  by  misstatements  in  the  appli- 
cation. The  evidence  shows  conclusively  that  plaintiff 
made  no  misstatement  contributing  to  the  loss  or  deceiv- 
ing defendant  to  its  injury.  It  follows  that  under  the 
laws  of  this  state  plaintiff  did  not  lose  its  insurance  on 
account  of  misrepresentations.     Rev.  St.  1913,  sec.  3187, 

In  view  of  the  conclusions  reached  on  the  questions  dis- 
cussed, there  is  no  prejudicial  error  in  the  giving  or  in 
the  refusing  of  instructions,  or  elsewhere  in  the  record. 

Flansburo^  J.,  not  sitting.  Affirmbd. 
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Home  Builders^  appellee,  v.  Andrew  C.  Busk  et  al., 

appellants. 

Filed  April  20,  1921.    No.  21126. 

1.  Oontracts:  Buildinq  Contract:  Delay:  Damages.  A  contract 
between  an  owner  and  a  builder  failed  to  provide  that  the  builder 
should  not  be  liable  in  damages  for  delay  of  completion,  within 
the  time  agreed  on,  that  arose  from  strikes  or  otherwise.  Com- 
pletion was  delayed  by  strikes,  and  by  world  war  conditions,  for 
a  period  of  7^  months,  and  the  building  cost  was  thereby  greatly 
increased.  The  court  found  that  22  weeks  of  the  delay  was  at- 
tributable to  the  owner  and  the  remainder  was  attributable  to  the 
builder.  The  owner  did  not  file  a  cross-appeal.  The  builder  in 
its  cross-petition  sought  to  recover  approximately  $5,600,  as  al- 
leged damages,  on  account  of  increased  cost  of  labor  and  material 
and  the  like  that  was  occasioned  by  the  delay.  The  owner  re- 
covered Judgment  for  $11,499.25.  Held,  that,  under  the  facts, 
neither  party  should  be  permitted  to  recover  damages. 

2.    :  :  :  .    A    contract  between    an    owner 

and  a  builder  for  the  construction  of  a  building  failed  to  provide 
for  nonliability  of  the  builder  for  damages,  arising  from  strikes 
and  the  like.  Held,  that,  in  an  action  in  equity  for  an  accounting 
and  for  damages,  neither  party  can  recover  from  the  other  for 
damages  arising  from  delays  that  were  caused  by  strikes  and  by 
world  war  conditions,  when  it  appears  that  both  parties  were  to 
some  extent  chargeable  with  negligence  and  so  contributed  to  the 
delay  complained  of. 

8.  Qnestions  Not  Decided.  Whether  plaintiff  is  a  "trustee  of  an  ex- 
press trust"  and  whether  the  contract  sued  on  is  "an  agency  con- 
tract," we  do  not  find  it  necessary  to  decide. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day^  Judge.    Reversed  and  dismissed. 

Byron  O.  Burhank,  for  appellants. 

James  H.  Adams,  Stout,  Rose,  Wells  d  Martin,  McOih 
ton  &  Smith,  H.  L.  Mossman,  Montgomery,  Hall  d  Young, 
Ross  L.  Shotwell  and  "Nolan  d  Woodland,  contra. 

Dban^  J. 

Home  Builders^  plaintiff  herein,  recovered  a  judgment 
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against  Busk  &  Wind,  the  defendant  partnership,  for 
f  11,499.25  in  an  equity  suit  for  an  accounting.  The  de- 
fendant partnership  appealed. 

The  suit  grew  out  of  the  erection  by  the  partnership  of 
a  six-story  and  basement,  stone,  concrete  and  iron  build- 
ing in  Omaha,  known  as  the  ^^Morris  Hotel  Apartments." 
The  contract  on  which  the  suit  is  based  is  dated  August 
26,  1916.  By  such  of  its  terms  as  are  material  here,  the 
recitals  in  the  contract  disclose  that  the  partnership 
agreed  to  furnish  all  labor,  material  and  equipment  for 
the  construction  and  completion  of  approximately  60  per 
cent,  of  the  building,  as  shown  on  certain  designated  plans 
and  specifications,  and  that  the  work  should  not  cost  to 
exceed  |107,500,  including  a  commission  of  |6,000,  in  addi- 
tion to  the  cost  of  all  labor  and  materials  used,  and  that 
the  work  that  devolved  upon  the  partnership  should  be 
completed  by  March  1,  1917;  that  the  parties  should  co- 
operate to  the  end  that  they  might  work  out  "any  saving 
in  the  cost  of  the  building ;"  that  the  partnership  should 
furnish  plaintiff  weekly  statements  of  labor  performed 
and  amounts  of  material  used ;  that  before  any  changes  in 
the  plans  and  specifications  were  made,  or  extras  ordered, 
the  partnership  should  consult  plaintiff  a'nd  the  architect 
and  obtain  a  written  order  from  the  architect  therefor; 
that  for  all  extra  work  and  material,  not  included  in  the 
contract,  the  partnership  should  receive  a  commission  of 
6  i)er  cent,  of  the  cost  of  such  extras ;  and  that  plaintiff 
should  maintain  fire  and  tornado  insurance  on  the  build- 
ing during  the  progress  of  the  work. 

It  seems  to  be  conceded  that  the  remaining  40  per  cent. 
of  the  building,  having  to  do  with  the  gas-fitting,  in- 
.  stallation  of  the  heating  plant  and  accessories,  the  plumb- 
ing and  accessories,  and  wiring  for  and  furnishing  lighting 
fixtures  and  the  like,  were  all  to  be  installed  by  plaintiff, 
at  its  own  expense,  under  separate  contracts  with  sub- 
contractors who  were  not  under  the  direction  of  nor  re- 
sponsible to  the  partnership.  None  of  the  subcontractors, 
so  employed  by  plaintiff,  are  parties  to  this  action. 
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Plaintiff  prayed  that  the  partnership  be  compelled  to 
pay  all  damages  that  it  sustained  <^by  reason  of  the  failure 
ol  said  defendants  to  perform  their  said  contract,  includ- 
ing the  reasonable  rental  value  of  said  premises  during 
the  period  of  delay  in  completion  of  said  building,  after 
March  1,  1917." 

The  Pantel  Realty  Company,  a  corporation,  is  a  party 
defendant,  being  the  owner  of  the  ground  on  which  the 
apartment  house  was  built.  In  its  cross-petition  the 
Pantel  Company,  hereinafter  called  the  company,  prayed 
that  plaintiff  have  judgment  against  the  partnership  for 
all  damages  sustained  on  account  of  alleged  failure  to 
fulfil  its  contract  with  plaintiff,  and  that  such  sum  as 
plaintiff  should  recover,  if  any,  be  decreed  to  be  a  pay- 
ment pro  tanto  upon  the  company's  mortgage  indebted- 
ness of  1148,000,  to  plaintiff,  for  a  part  of  the  purchase 
price  of  the  ground  on  which  the  building  was  erected 
and  for  money  advanced  in  the  construction  of  the  build- 
ing. 

In  its  answer  and  cross-petition  the  partnership  pleaded 
that  plaintiff  was  not  a  competent  suitor  and  could  not 
lawfully  maintain  the  action,  and  that  the  contract  is, 
from  any  viewpoint,  "an  agency  contract,''  under  which 
plaintiff  should  be  denied  any  recovery.  The  partnership 
prayed  for  affirmative  relief,  in  a  sum  approximating 
|5,500,  for  an  increased  cost  of  labor  and  the  like,  as 
alleged,  that  it  was  compelled  to  pay  on  account  of  the 
delays  that  were  brought  about  by  plaintiff. 

The  court  found  that  the  building  cost  plaintiff  |119,- 
054.29 ;  that  the  two  conditions  in  the  contract,  namely, 
with  respect  to  the  cost  of  the  building  and  the  date  of  its 
completion,  and  the  covenants  generally  therein,  were 
made  for  the  benefit  of  Gteorge  T.  Porter  and  George  J. 
Morris,  the  owners  and  proprietors  of  the  building  enter- 
prise and  of  the  ground  on  which  the  building  was  erected ; 
that  Porter  and  Morris  after  the  making  of  the  contract 
in  suit  conveyed  the  property  to  the  Pantel  Realty  Com- 
pany, a  corporation  organized  by  them,  and  assigned  all 
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of  their  rights  under  the  building  contract  to  plaintiff; 
that  the  Pantel  Bealty  Company  owed  plaintiff  f  132^000^ 
as  evidenced  by  notes  secured  by  a  mortgage  on  the 
premises^  and  that  plaintiff  was  entitled  to  receive  the 
avails  of  the  present  suit  to  be  applied  on  the  debt  owing 
to  it  by  the  company;  that  the  partnership  did  not  per- 
form the  part  of  the  work  that  devolved  upon  it  to  per- 
form, under  the  building  contract,  until  October  15, 1917, 
but  that  considerably  more  than  one-half  of  the  delay, 
namely,  22  weeks  thereof,  was  caused  by  and  was  attribut- 
able to  plaintiff ;  and  that  the  remainder  of  the  delay  was 
attributable  to  the  partnership.  On  this  point  the  decree 
reads: 

"The  court  finds  that  the  following  delays  to  the  prog- 
ress of  the  work  which  Busk  and  Wind  were  obligated  to 
perform  were  caused  by  the  plaintiffs  or  by  subcontractors 
under  Home  Builders,  who  were  not  under  the  control  and 
direction  of  Busk  and  Wind,  namely,  three  weeks  delay 
.caused  by  Morris  Brothers,  subcontractors  of  the  plumb- 
ing, heating,  and  gas-fitting ;  three  weeks  delay  caused  by 
Bennett  &  Company,  the  subcontractors  of  the  electric 
wiring;  six  weeks  delay  caused  by  changing  the  window 
frames  and  sash  in  the  south  and  east  walls  from  wood 
to  steel;  eight  weeks  delay  caused  by  the  addition  of  a 
sun-parlor  on  the  roof;  and  that  two  weeks  additional 
delay  is  chargeable  to  strikes  that  would  not  have  been 
encountered  except  for  the  delays  attributable  to  plain- 
tiff. The  court  finds  all  other  delays  in  the  completion 
of  said  contract  are  attributable  to  defendants,  Busk  & 
Wind,  and  that  after  extending  the  time  of  completion 
fixed  by  the  contract  by  all  of  the  delays  legally  ex- 
cusable or  attributable  to  the  plaintiff,  or  to  persons  inde- 
pendently employed  by  plaintiff,  the  said  defendants 
should  by  the  exercise  of  due  diligence  have  completed 
their  contract  by  the  15th  day  of  July,  1917." 

No  cross-appeal  was  prosecuted  by  plaintiff. 

In  view  of  the  record  in  the  present  case,  it  is  proper 
that  we  should  notice  the  local  situation  at  Omaha,  in 
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the  spring  and  summer  of  1917,  as  disclosed  by  the  evi- 
dence, as  affecting  the  building  and  other  trades  in  that 
city.  It  may  be  observed  too  that  the  unsettled  labor  con- 
dition in  Omaha  at  that  time  is  fairly  reflected  in  State  v. 
Employers  of  Labor,  102  Neb.  768.  And  this  aside  from 
world  war  conditions  that  will  be  presently  noticed. 

The  evidence  before  us  shows,  and  as  pointed  out  in  the 
Employers  of  Labor  case,  that  industrial  disturbances  of 
considerable  magnitude  occurred  in  Omaha,  in  the  spring 
and  summer  of  1917,  that  interfered  with  the  welfare  of 
large  classes  of  the  community,  and  that  culminated  "in 
lockouts,  strikes,  disorderly  assemblages,  assaults,  and 
damage  to  property;"  that  numerous  strikes  resulted  be- 
cause employers  refused  to  discharge  employees  who 
would  not  join  a  labor  union;  that  there  was  a  general 
teamsters'  strike  because  some  nonunion  men  were  em- 
ployed ;  that  a  lockout  followed  in  all  the  fuel  and  build- 
ing material  yards ;  that  fuel  and  building  material  dealers 
refused  to  sell  to  the  public  generally;  that  this  unfortu- 
nate situation  "interfered  with  the  conduct  of  building 
operations  and  caused  the  idleness  of  building  crafts- 
men ;"  that  disorders,  breaches  of  the  peace  and  assaults 
were  common  and  conditions  generally  were  becoming 
chaotic. 

It  is  elementary  that,  unless  provision  therefor  is  ex- 
pressly reserved  in  the  contract,  a  builder  cannot  plead 
the  effect  of  a  strike  in  extenuation  of  his  failure  to  com- 
plete a  structure  within  the  time  specified  in  his  contract 
with  the  owner.  But  can  the  owner  be  heard  to  com- 
plain in  a  court  of  equity,  when  it  is  shown  that,  by  his 
own  negligent  conduct,  he  has  occasioned  much  the  greater 
part  of  the  delay  and  the  resultant  increased  cost  of  which 
he  complains?  A  man  cannot,  of  course,  be  permitted  to 
profit  by  his  own  wrong. 

The  strike  situation  at  Omaha  was  not  the  only  dis- 
quieting circumstance  that  was  there  encountered.  The 
world  war  was  on.  The  court  will  of  course  take  judicial 
notice  of  the  conditions  that  attended  the  prosecution  of 
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that  war  and  the  effect  of  such  conditions  upon  the  coun- 
try at  large,  and  as  affecting  building  and  other  construc- 
tion activities  generally.  For  its  effective  prosecution 
the  government  required  practically  all  available  man 
power  and  much  of  the  iron  and  steel  products  and  other 
material  that  is  ordinarily  used  in  the  building  trades 
and  in  other  enterprises.  The  delay  complained  of  in  the 
present  case  threw  the  building  enterprise  in  question 
into  the  midst,  not  only  of  the  local  -^'chaotic  conditions" 
that  are  discussed  in  the  Employers  of  Labor  case,  but 
into  the  midst  of  the  troublous  world  war  conditions  as 
well.  The  result  was  that  the  price  of  labor  was  enorm- 
ously increased,  in  some  instances  almost  three-fold^  and 
its  efficiency  was  greatly  decreased,  in  many  instances  as 
much  as  50  per  cent. 

True,  the  building  was  not  completed  on  March  1,  1917, 
the  date  fixed  for  its  completion  in  the  contract.  But,  in 
view  of  the  established  fact  that  22  weeks  of  the  delay 
complained  of  is  attributable  to  plaintiff,  we  are  not  pre- 
pared to  say  that  defendants  should  be  holden,  in  a  court 
of  equity,  for  the  damage  claimed  by  plaintiff.  Besides, 
there  is  evidence  on  the  part  of  the  partnership,  tending 
to  prove  that  but  for  the  delays  so  occasioned  by  plaintiff 
the  building  would  have  been  completed  on  the  date  speci- 
fied in  the  contract.  But  the  evidence,  all  together  con- 
sidered, shows  that  the  partnership  was  not  blameless. 
We  conclude  that,  in  view  of  the  record  before  us,  the 
partnership  should  not  be  held  for  the  damages  assessed 
against  it  on  account  of  delays,  nor  for  the  resultant  ad- 
ditional expense,  when  it  was  not  wholly  responsible  for 
either.  The  partnership's  prayer  for  recovery  must  also 
be  denied. 

The  partnership  argues  that,  under  the  pleadings  and 
the  facts,  plaintiff  is  not  competent  to  maintain  this  suit. 
Plaintiff  contends  that  it  comes  within  the  meaning  of 
section  7585,  Rev.  St.  1913,  and  that  the  contract  in  suit 
was  in  fact  made  by  it  and  prosecuted  for  the  benefit  of 
the  Pantel  Company,  assignee  of  Porter  and  Morris,  in 
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plaintiff's  name.  However,  in  view  of  our  decision,  we  do 
not  find  it  necessary  to  decide  that  question.  Nor  have 
we  found  it  necessary  to  decide  whether  the  contract  sued 
on  is  "an  agency  contract,"  as  contended  by  the  partner- 
ship. 

From  a  review  of  the  voluminous  record,  in  which  it 
clearly  appears  that  both  parties  are  in  part  to  blame  for 
the  delay  complained  of,  and  for  the  damages  arising 
therefrom,  we  conclude  that  neither  party  is  entitled  to 
recover. 

The  judgment  must  therefore  be  reversed  and  the  action 
dismissed. 

Reversed  and  dismissed. 

Lbtton,  J.,  dissents. 

Rose  and  Day,  J. J.,  not  sitting. 


Peder  Skriver,  appellee,  v.  William  A.  Habbrstroh^ 

APPELLANT. 

Filed  April  20,  1921.    No.  21289. 

Vendor  and  Forchaser:  BbiSach  of  Ck)NT&ACT:  Right  to  Recoveb 
Damages.  When  A.,  who  Is  a  party  to  a  contract,  fails  to  perform 
his  part  and  thereby  places  it  beyond  the  power  of  B.,  the  other 
party  to  the  contract,  to  perform  his  part,  B.  is  entitled  to  recover 
in  an  action  for  damages. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

John  P.  Breen,  for  appellant.  •    - 

Clark  O'H anion  and  E.  C.  Page,  contra. 

Dean,  J. 

This  is  an  action  on  a  contract  for  an  exchange  of  farm 
land  for  an  interest  in  city  property.  Plaintiff,  who 
owned  an  option  for  the  purchase  of  the  farm  land,  alleged 
nonperformance  by  defendant  and  obtained  a  judgment 
for  |1,050.     Defendant  appealed. 
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The  contract  is  dated  August  22^  1917,  and  provides 
that  the  transaction  should  be  closed  on  or  before  Septem- 
ber 1,  1917.  By  its  terms  defendant  agreed  to  buy  from 
plaintiff  an  80-acre  tract  of  farm  land  in  Washington 
county,  including  the  crops  for  that  year,  for  {9,850.  As 
part  of  the  purchase  price  defendant  agreed  to  assume  the 
payment  of  a  {2,600  mortgage  on  the  land,  and  for  the 
remaining  payments  he  agreed  to  assign  four  real  estate 
contracts,  owned  by  him,  on  four  separate  properties  in 
Omaha  on  which  there  remained  unpaid  a  sum  aggre- 
gating {8,076.40.  Of  this  sum  any  surplus  remaining, 
after  the  payment  of  the  purchase  price  of  the  farm  land, 
was,  under  the  contract,  to  be  repaid  to  defendant.  The 
farm  land  was  not  owned  by  plaintiff,  but  was  the  prop- 
erty of  D.  J.  Coulter  and  wife,  from  whom  plaintiff  had 
obtained  an  option  of  purchase.  This  was  well  known 
to  defendant.  Plaintiff  subsequently  obtained  a  deed  of 
conveyance  from  the  C!oulters,  wherein  defendant  was 
named  as  grantee.  Plaintiff  testified  that  he  delivered 
this  deed  to  defendant  and  caused  it  to  be  recorded  in  the 
proper  office  in  Washington  county,  pursuant  to  defend- 
ant's request,  and  that  defendant  made  no  demand  for 
immediate  possession  of  the  land. 

It  is  contended  by  defendant  that  plaintiff  practiced 
fraud  on  him  and  on  the  Coulters,  in  that  he  gave  false 
deeds  purporting  to  convey  to  Coulter  certain  land  in 
Sioux  county,  Nebraska,  to  the  end  that  defendant  might 
be  induced  to  believe  that  plaintiff  was  paying  the 
Coulters  more  than  the  amount  that  was  expressed  in  the 
option  contract  that  he  entered  into  with  them.  It  does 
not  clearly  appear  that  such  representations  were  made 
to  defendant,  nor  does  the  contract  sued  on  name  the 
amount  that  plaintiff  was  obligated  to  pay  to  the  Coulters. 

The  record,  fairly  construed,  shows  that  plaintiff  per- 
formed his  part  of  the  contract,  but  that  defendant  re- 
fused to  assign  his  interest  in  the  real  estate  contracts  to 
plaintiff  as  he  agreed  to  do.  He  entered  into  the  contract 
"voluntarily  with  the  expectation,  it  may  be  assumed,  of 
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profiting  thereby.  It  does  not  appear  that  he  was  misled 
by  plaintiff  nor  deceived  by  him.  If  defendant  had  de- 
manded possession  and  it  had  been  refused,  a  different 
case  wonld  have  been  presented.     But  he  did  not  do  so. 

Defendant  argues  that  plaintiff  was  unable  to  pay  the 
Coulters,  on  September  1,  1917,  the  purchase  price  agreed 
on  between  them,  and  was  thus  unable  to  fulfil  his  part  of 
the  Coulter  contract.  But  plaintiff  g&ve  the  Coulters  his 
personal  obligation  for  all  of  the  purchase  price,  in  ex- 
cess of  the  incumbrance,  and  this  suit  does  not  concern 
them.  The  record  is  solely  concerned  with  the  transac- 
tion between  plaintiff  and  defendant.  It  is  clear  that  de- 
fendant cannot  be  heard  to  complain  if,  by  his  refusal  to 
assign  the  contracts  on  the  city  lots,  plaintiff  was  thereby 
unable  to  make  payment  to  the  owners.  And  the  record 
shows  that  plaintiff  relied  on  such  assignment  to  the  end 
that  he  might  meet  his  obligation  to  the  Coulters.  The 
record  throughout  is  inconsistent  with  defendant's  con- 
tention that  plaintiff  agreed  to  get  a  deed  from  the 
Coulters  for  a  commission  of  |250.  It  is  unreasonable  to 
believe  that  plaintiff  would  have  given  his  personal  obli- 
ftation  to  the  Coulters,  to  secure  the  land,  in  a  sum  in 
excess  of  $6,000  if  his  remuneration  had  been  restricted 
to  a  commission. 

There  is  a  conflict  in  the  testimony  as  to  whether  de- 
fendant accepted  the  Coulter  deed  from  plaintiff  and 
directed  plaintiff  to  have  it  recorded,  and  also  with  re- 
spect to  possession  by  defendant.  On  this  point  it  may 
be  observed  that  the  record  contains  a  warranty  deed  of 
the  land  in  controversy  from  defendant  Haberstroh  and 
his  wife  to  D.  J.  Coulter,  dated  September  4,  1917.  The 
recitals  therein  disclose  possession,  lawful  seisin,  and 
lawful  right  to  convey  as  owners.  Within  a  day  or  two 
thereafter  the  same  land  was  conveyed  by  the  Coulters 
to  defendant's  wife.  This  circumstance  does  not  indicate 
good  faith  on  defendant's  part. 

The  evidence  on  the  material  questions  in  the  case  con- 
flicts.    Nevertheless  w^e  have  tried  the  case  de  novo  and 
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conclude  that  the  record,  when  considered  in  its  entirety, 
discloses  a  violation  by  defendant  of  his  contract  with 
plaintiff,  to  the  end,  apparently,  that  he  might  profit  in 
an  amount  somewhat  in  excess  of  |1,000.  The  judgment 
of  the  district  court  merely  placed  the  parties  where  they 
v/ould  have  been  if  defendant  had  performed  his  part  of 
the  contract. 

We  do    not    find    reversible    error.     The  judgment  is 
therefore 

Affirmed. 

Day,  J.,  not  sitting. 


Scottish  Kite  Building  Company,  appellant,  v.   Lan- 
caster County  et  al.,  appellees. 

Filed  Apbil  20,  1921.    No.  21211. 

"L  Taxation:  Exemptions:  "Chabitable  Purposes."  To  be  exempt 
from  taxation  as  property  used  for  charitable  purposes,  under 
section  6301,  Rev.  St.  1913,  a  building  must  provide  necessary 
quarters  and  facilities  for  an  organization  devoted,  as  its  domi- 
nant purpose,  to  the  dispensation  of  actual  relief  to  the  unfor- 
tunate or  suffering  or  to  some  work  of  practical  philanthropy. 
The  mere  fact  tha,t  the  building  is  used  as  headquarters  by  a 
secret  iratemal  society  which  teaches  charitable  principles  and 
encourages  charitable  sentiments  among  its  members  is  not  suffi- 
cient to  constitute  a  use  of  the  building  for  charitable  purposes 
within  the  meaning  of  the  statute. 

2. :  :  .  The  Scottish  Rite  cathedral,  the  head- 
quarters of  the  Masonic  order  of  that  name  in  the  city  of  Lincoln, 
is  used  for  meetings  and  ceremonies  of  th<  Scottish  Rite  and 
affiliated  Masonic  bodies  and  has  no  other  active  use.  Evidence 
relating  to  the  revenues,  disbursements,  and  charitable  .activities 
of  the  order  examined,  and  held  not  to  show  the  the  Scottish 
Rite  organization  was  engaged  in  practical  charity  as  its  principal 
object  or  to  such  extent  as  to  warrant  a  finding  that  the  building 
In  question  was  used  for  charitable  purposes. 

3.    :  :    "Religious   Purposes."    The  fact  that   members 

of  a  secret  fraternal  society  are  required  to  believe  in  the  exist- 
ence of,  and  accountability  to,  a  Supreme  Being,  and  that,  in  their 
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meetings  and  ceremonies,  prayers  are  said  and  the  precepts  of 
morality  and  duty  to  others  are  taught,  will  not  characterize  such 
society  as  a  religious  organization  or  exempt  its  property  from 
taxation  on  the  ground  that  it  is  used  for  religious  purposes. 

AppBAii  from  the  district  court  for  Lancaster  county: 
Lbonabd  a.  Flansbubg^  Judge.    Affirmed. 

Burkett^  Wilson,  Brown  d  Wilson,  for  appellant. 
Charles   E.   Matson,   Harry   R.   Ankeny  and  Max  G. 
Towle,  contra. 

DORSBY,  C. 

This  appeal  involves  the  question  whether  the  build- 
ing known  as  the  Scottish  Bite  cathedral^  in  the  city  of 
Lincoln^  and  the  lots  upon  which  it  is  located  are  exempted 
from  taxation  by  the  terms  of  section  6301,  Rev.  St.  1913, 
providing  for  such  exemption  in  the  case  of  property  used 
exclusively  for  religious  or  charitable  purposes.  The 
property  in  issue  was  listed  for  taxation  by  the  county 
assessor  of  Lancaster  county  for  the  year  1917.  Objec- 
tions upon  the  ground  of  the  claimed  exemption  were 
filed  with  the  board  of  equalization  and  overruled  by  that 
body.  On  appeal  to  the  district  court  the  action  of  the 
board  was  sustained  and  the  property  held  subject  to  taxa- 
tion.    From  that  judgment  this  appeal  is  taken. 

Section  2,  art.  IX  of  our  Constitution  of  1875,  provides : 
"The  property  of  the  state,  counties  and  municipal  cor- 
porations, both  real  and  personal,  shall  be  exempt  from 
taxation,  and  such  other  property  as  may  be  used  ex- 
clusively for  agricultural  and  horticultural  -societies,  for 
school,  religious,  cemetery,  and  charitable  purposes,  may 
be  exempted  from  taxation,  but  such  exemptions  shall  be 
only  by  general  law."  Acting  under  this  power  the  leg- 
islature of  1879  enacted  the  law  which  now  appears  as 
section  6301,  Kev.  St.  1913,  which  reads,  in  part,  as  fiil- 
lows:  "The  following  property  shall  be  exempt  from 
taxes:  First — all  property  of  the  state,  counties  and 
municipal  corporations;  second — such  other  property  as 
may  be  used  exclusively  for  agricultural  and  horticultural 


Vol.  106]  JANUARY  TERM,  1921.  97 

Scottish  Kite  Building  Co.  v.  Lancaster  County. 

societies,  for  schools,  religious,  cemetery,  and  charitable 
purposes."  Statutes  exempting  property  from  taxation 
are  to  be  strictly  construed.  Young  Men/s  Christian  Ass'n 
V.  Douglas  County^  60  Neb.  642. 

The  theory  of  the  appellant,  as  developed  in  the  argu- 
ment of  counsel,  is,  in  substance,  that  the  Masonic  fra- 
ternity, in  which  the  Scottish  Rite  bodies  are  included,  is 
an  order  whose  aims,  objects  and  practices  are  mainly 
charitable  and  religious  in  character,  and  that  whatever 
there  may  be  in  its  aims  and  practices  that  is  neither 
charitable  nor  religious  is  incidental  merely  and  does  not 
detract  from  its  main  purposes.  Charity  and  religion 
are,  therefore,  so  blended  together  in  the  organization 
that  it  may  properly  be  termed  exclusively  charitable 
and  religious,  and  the  building  in  question,  being  devoted 
to  the  promotion  of  the  objects  of  the  order,  is  property 
used  exclusively  for  charitable  and  religious  purposes 
within  the  meaning  of  the  statute. 

With  reference  to  that  element  of  the  appellant's  theory 
which  asserts  that  the  organization  is  charitable  and  that 
the  building  was  used  for  charitable  purposes,  it  is  con- 
tended that  charity  is  not  restricted,  in  its  meaning,  to 
alms-giving  or  financial  relief,  but  includes  all  enter- 
prises that  produce  no  profit  to  the  promoters,  but  tend 
to  the  improvement,  welfare  and  happiness  of  mankind. 
It  is  argued,  in  that  connection,  that,  entirely  apart  from 
any  material  benefactions,  since  the  Scottish  Rite  bodies, 
in  their  ceremonials,  instruct  their  members  in  the  pre- 
cepts of  duty  to  others  and  in  kindliness  and  fraternal 
feeling,  thus  encouraging  those  members  who  are  de- 
pressed in  spirit  and  stimulating  them,  not  only  to  re- 
newed efforts  in  their  own  affairs,  but  to  take  an  interest 
in  the  welfare  of  others,  the  building  in  which  such  prin- 
ciples are  taught  would  be,  for  that  reason,  used  for 
charitable  purposes.  The  following  cases  tend  to  support 
that  conception  of  the  meaning  of  the  word  "charitable:" 
Cumberland  Lodge,  A.  F.  &  A,  M,,  v.  Mayor  and  City 
Council,  127  Tenn.  248;  Salt  Lake  Lodge,  B.  P.  O.  E,,  v. 
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Oroesheck,  40  Utah,  1,  Ann.  Cas.  1914C,  940;  Horton  v. 
Colorado  Springs  Masonic  Building  Society,  64  Colo.  529. 

While  it    is   true  that   the   thought  expressed  in    the 
word  "charity''  is,  in  the  language  of  the  poet,  the  phi- 
losopher or  the  moralist,  capable  of  many  varieties  and 
shades  of  meaning,  the  writer  is  convinced  that  it  would 
be  unreasonable  to  attribute  to  the  framers  of  our  con- 
stitution any  intention  to  give  so  broad  a  signification  to 
the  woihIs  '^charitable  purposes''  as  that  contended  for  by 
the  appellant.     They  did  not,  in  other  words,  intend  to 
include  in  those  words  the  expression  or  inculcation  of 
charitable  sentiments,  thereby  giving  a  merely  subjective 
meaning  to  the  word  "charitable."     What  they   meant, 
common  sense   teaches  us,   was   concrete,   practical,  ob- 
jective charity,  manifested  in  things  actually  done  for  the 
relief  of  the  unfortunate  and  the  alleviation  of  suffering, 
or  in  some  work  of  practical  philanthropy,  as  contrasted 
with  the  sentimental  or  ethical  viewpoint.     The  question 
of  fact,  therefore,  is  whether  or  not  the  building  in  ques- 
tion was,  in  a  practical  sense,  used  for  charitable  pur- 
jioses,  and  it  cannot  be  held  to  have  been  so  used  unless 
charity  was  actually  dispensed   there,  or  unless   it  pro- 
vided necessary  quartei*s  for  an  organization  whose  prime 
purposes   and    functions    were  actively    charitable.     The 
following  decisions,  while  rendered  upon  differing  facts 
and  statutory  provisions,  sustain,  in  a  general  way,  the 
foregoing  views:     Mt.  Moriah  Lodge,  A.  t\  &  A.  M.,  t\ 
Otoe  County,  101  Xeb.  274;  Boston  Lodge,  B.  P.  0.  E.,  v. 
City  of  Boston,  217  Mass.  176;  St.  Louis  Lodge,  B,  P.  0. 
E,,  t\  Koeln,  262  Mo,  444,  L.  R.  A.  1915(',  694;  Yogt  r. 
City  of  Louisville,  173  Ky.  119;  Attorney  General  v.  Com- 
mon Council  of  Detroit,  113  Mich.  388. 

Let  us  now  consider  the  evidence  upon  the  question  of 
fact  involveil.  The  building  in  question  covers  alK)ut  100 
by  142  feet  of  ground,  and  cost  $150,000.  It  contains  a 
reception  hall,  ladies'  room,  cloak  room,  smoking  room,  a 
large  room  for  conferring  degrees,  and,  underneath  the 
main  floor,  a  dining  hall  for  1,000  people,  pantries,  and  a 
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heating  plant.  About  50  meetings  annually  are  held 
therein  by  the  Scottish  Rite  bodies,  4  in  number,  and  the 
affiliated  Masonic  orders,  the  Mystic  Shrine,  and  the  East- 
ern Star.  The  Scottish  Rite  uses  the  building  about  25 
days,  and  the  Shrine  about  18  days,  each  year.  The  build- 
ing has  been  occasionally  loaned  to  outside  bodies,  but  no 
rental  has  been  charged.  The  Scottish  Rite  and  the 
Shrine  use  it  to  hold  initiation  ceremonies  for  new  mem- 
bers, when  large  classes,  averaging  about  100,  are  put 
through  the  various  degrees.  The  initiation  of  these 
classes  requires  sessions  of  several  days,  and  during  these 
periods  meals  and  banquets  are  served  in  the  dining  hall 
at  the  expense  of  the  Masonic  organizations,  without  cost 
to  the  individual  members.  In  addition,  there  are  the 
regular  monthly  meetings  of  the  Scottish  Rite  bodies. 

The  revenues  of  the  Scottish  Rite  consist  of  initiation 
fees,  amounting,  in  each  instance,  to  $150  for  all  the  de- 
grees of  the  Scottish  Rite,  and  the  annual  dues,  amounting 
lo  about  f4.  Out  of  every  f  150  initiation  fee,  about  |50 
is  expended  in  entertainment  during  the  initiation  cere- 
mony and  in  fees  remitted  to  the  Supreme  Council.  The 
remaining  f  100  gots  into  the  lodge  general  fund,  and  the 
|4  annual  dues  also. 

For  the  two  years  preceding  the  hearing  of  this  case  in 
the  court  below,  the  surplus  remaining  after  the  payment 
of  expenses  was  transferred  by  the  Scottish  Rite  bodies 
to  the  building  fund  and  used  in  paying  for  the  cathedral. 
Of  the  1150,000,  total  cost  of  the  building,  there  was 
originally  a  debt  of  $82,500,  which  at  the  time  of  the  hear- 
ing had  been  reduced  to  $36,000  by  the  application  thereon 
of  initiation  fees  and  dues.  The  Mystic  Shrine,  while 
temporarily  using  the  cathedral,  intend,  it  appears,  to 
have  a  building  of  their  own.  Their  initiation  fee  is  $75, 
and  the  record  shows  that,  after  their  expenses  are  paid 
and  a  small  sum  remitted  to  the  Supreme  Council,  the 
remainder  of  their  initiation  fees  and  dues  was  placed  in 
their  building  fund. 

As  to  the  active  charity  dispensed  by  these  bodies,  we 
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find  that  no  fixed  percentage  of  the  revenues  is  set  aside 
for  charity.  There  is  an  almoner^  who  is  the  custodian 
of  the  funds  set  apart  for  charity  and  attends  to  their 
distribution.  Voluntary  contributions  are  taken  up  at 
every  meeting,  to  be  used  for  charity.  Appropriations 
are  sometimes  made  by  a  vote  of  the  lodge,  out  of  its  gen- 
eral fund,  for  that  purpose.  The  secretary  of  the  Scottish 
Rite  bodies  summarizes  the  matter  in  his  testimony :  "Of 
course,  we  always  take  care  of  our  brethren  and  their 
families.  Our  charitable  work  depends  upon  two  things, 
first,  of  course,  the  amount  of  money  we  have  available 
for  charitable  purposes ;  and,  second,  the  amount  of  char- 
itable work  there  is  to  do.  Fortunately,  in  Lincoln  here 
there  is  very  little  chance  to  spend  money  for  charity. 
•  *  *  Q.  Do  you  know  how^  much  this  lodge  has  given 
out  of  the  general  fund  by  vote?  A.  I  can't  tell  you  the 
exact  amount.  We  have  not  given  any  great  amount  in 
the  last  six  or  eight  years,  for  the  reason  that  we  have 
never  been  asked  for  it.  Every  demand  that  has  been 
made  upon  us  has  been  promptly  met,  and  the  reason  why 
we  have  not  given  more  is  because  we  have  not  been  asked 
for   it.'' 

The  leading  facts  from  which  it  must  be  determined 
whether  the  building  was,  in  fact,  principally  used  for 
charitable  purposes,  as  shown  by  the  evidence,  are  that  no 
fixed  percentage  of  the  revenue  of  the  Scottish  Rite  or  the 
Shrine  was  regularly  set  aside  for  charity;  some  appro- 
priations were  made  out  of  the  general  fund  for  that  pur- 
pose, the  amount  of  wiiich,  the  record  does  not  show,  but 
which  the  secretary's  testimony  leaves  us  to  infer  was 
relatively  inconsiderable;  voluntary  contributions  were 
habitually  taken  up  at  each  meeting  and  disbursed  by  the 
almoner,  the  amount  of  which  the  record  does  not  dis- 
close; and  two  minstrel  shows  were  given  by  the  Shrine, 
presumably  elsewhere  than  in  the  building  in  question, 
netting  alwut  ?2,o6o  each. 

The  secretary's  testimony  makes  plain  that  the  dis- 
bursing of  charity   was  not  the   principal   object  of  the 
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organization.  It  was  ready  to  respond  to  eyery  call,  but 
fortunately,  as  he  says,  there  was  little  to  do  in  the  way  of 
charity.  It  will  readily  be  conceded  that  the  organiza- 
tion and  its  membership  were  eager  to  extend  assistance 
when  called  upon;  but  the  attitude  of  the  society  was 
passive.  It  was  not  seeking  out  objects  of  charity  beyond 
its  own  membership,  and  was  in  the  charitable  field  only 
in  the  same  way  that  any  warm-hearted  person  might 
incidentally  come  in  contact  with  need  or  suffering  and 
hasten  to  relieve  it.  The  Scottish  Rite  collected  large 
sums,  the  surplus  of  which  was  enough  to  pay  off  nearly 
^0,000  of  its  building  debt,  but  no  fixed  part  of  this  was 
£1  Hotted  to  charity.  All  but  a  negligible  amount  of  it  was 
spent  upon  the  building  and  in  banquets  and  entertain- 
ments for  its  members  and  initiates. 

There  is  no  ground  for  reproach  in  this  fact.  It  was 
perfectly  appropriate  for  the  society  to  cherish  the  desire 
for  a  magnificent  abode  for  its  ceremonies  and  for  the  ac- 
commodation of  its  membership,  and  it  is  not  to  be  criti- 
cized for  its  hospitality  toward  initiates  or  in  providing 
entertainment  for  its  members  in  the  promotion  of  their 
social  intercourse.  It  is  simply  with  reference  to  the 
aspect  of  the  question  which  relates  to  the  claim  made 
here  on  behalf  of  the  Scottish  Rite,  that  it  was  principally 
a  charitable  organization  and  that  its  building  was  used 
chiefly  for  charitable  purposes,  that  these  observations  are 
made,  and  there  is  no  intention  of  intimating  that  it  was 
deficient  in  discharging  its  charitable  duties.  Neverthe- 
less, persons  or  institutions  of  wealth  or  means,  however 
generous,  who,  even  though  they  systematically  allot  a 
fixed  part  of  their  income  to  charity,  are  yet  engrossed  in 
pursuits  and  interests  in  which  charity,  while  n'ot  entirely 
excluded,  does  not  play  a  leading  part,  are  not  entitled  to 
claim  that  they  devote  themselves  chiefly  to  charity. 
^Neither  is  a  fraternal  order  entitled  .to  claim  exemption 
of  its  property  from  taxation  because  it  encourages  char- 
ity among  its  members  and  itself  makes  substantial  dona- 
tions to  charity,  when  the  evidence  shows  that  it«  prin- 
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cipal  activities  Avere  not  in  that  direction,  but  were,  for 
the  most  part,  centered  in  promoting  the  interests  and  in 
gratifying  the  tastes  of  its  own  membership. 

There  remains  to  be  discussed  that  element  of  the  ap- 
pellant's theory  which  depends  upon  the  proposition  that 
the  building  should  be  exempted  because  it  was  used  for 
religious  purposes.  No  judicial  precedent  is  cited  for  so 
holding.  The  religious  phase  of  the  appellant's  conten- 
tion is  founded  upon  the  fact  that  the  Scottish  Rite  de- 
grees are  conferred  in  great  solemnity ;  that  prayers  are 
said  and  the  candidate  is  taught  and  required  to  believe  in 
God  or  a  Supreme  Being,  to  whom  he  owes  reverence, 
loyalty,  service,  and  honor;  that  he  is  taught  that  the 
soul  is  immortal  and  that  he  is  accountable  to  the  Su- 
preme Being  after  death ;  that  God  is  the  Father  and  we 
are  brethren  who  owe  a  mutual  duty  to  each  other,  and 
that  the  purpose  of  the  order  is  to  make  men  better. 

The  theory  that  these  facts  with  regard  to  the  Scottish 
Rite  ritual  stamp  it  as  a  religious,  as  distinguished  from 
a  secular,  organization  indicates  a  misconception  of  the 
tenets  and  polity  of  the  order  which,  with  respect  to  the 
so-called  religious  features  mentioned,  are  shown  by  the 
record  to  be  the  same  as  those  of  Masonry  generally.  The 
evidence  shows  that  belief  in  and  reverence  for  a  Supreme 
Being  are  reijuired  of  each  and  every  member;  that  it 
makes  no  difference  whether  that  Supreme  Being  is 
"God"  or  "Allah ;''  that  belief  in  Christianity  is  not  ex- 
acted, and  that  people  may  belong  who  do  not  believe  in 
the  divinity  of  Christ.  The  fact  that  belief  in  the  doc- 
trines or  deity  of  no  particular  religion  is  required,  of 
itself,  refutes  the  theory  that  the  Masonic  ritual  embodies 
a  religion,  or  that  its  teachings  are  religious.  Is  it  con- 
ceivable that  the  Scottish  Rite  bodies,  or  the  Masonic 
order  generally,  set  themselves  up  as  exponents  of  a  new 
religion?  For  if  they  belong  to  none  of  the  old  estab- 
lished religions,  and  yet  assume  to  preach  or  expound 
religion,  they  must  be  embarking  upon  a  new  theology  and 
setting  up  a  religion  of  their  own. 
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The  true  interpretation  of  the  Masonic  attitude  in  that 
respect  is  that  no  religious  test  at  all  is  applied  as  a  con- 
dition of  membership.  The  guiding  thought  is  not  re- 
ligion but  religious  toleration.  The  order  simply  exacts 
of  its  members  that  they  shall  not  be  atheists  and  deny  the 
existence  of  any  God  or  Supreme  Being.  Each  member  is 
encouraged  to  pay  due  reverence  to  his  own  God,  the 
Deity  prescribed  by  his  own  religion,  and  to  obey  -those 
precepts  of  human  conduct,  which,  while  taught  by  all 
religions  'prevalent  in  civilized  society,  do  not  appertain 
to  the  mysteries  or  doctrinjBS  of  any  religion,  as  such,  but 
are  common  to  all.  The  Masonic  fraternity,  in  other 
words,  refrains  from  intruding  into  the  field  of  religion 
and  confines  itself  to  the  teachings  of  morality  and  duty 
tc  one's  fellow  men,  which  make  better  men  and  better 
citizens. 

The  distinction  is  clear  between  such  ethical  teachings 
and  the  doctrines  of  religion.  One  cannot  espouse  a  re- 
ligion without  belief  and  faith  in  its  peculiar  doctrines. 
If  a  Christian,  for  instance,  one  must  believe  in  the  divine 
mission  and  revelation  of  the  Saviour,  with  all  that  is  im- 
jdied  and  included  therein ;  if  a  Mohammedan,  one  must 
believe  in  the  revelation  of  the  doctrine  of  that  religion 
through  the  Koran,  of  which  Mohammed  was  the  prophet. 
A  fraternity,  however,  broad  enough  to  take  in  and  cover 
with  its  mantle  Christian,  Moslem,  and  Jew,  without  re- 
quiring either  to  renounce  his  religion,  is  not  a  religious 
organization,  although  its  members  may  join  in  prayer 
which,  in  the  case  of  each,  is  a  petition  addressed  to  his 
own  Deity.  Neither  can  belief  in  the  immortality  of  the 
soul  be  denominated  religious,  in  the  sense  that  it  is  typi- 
cal of  any  religion,  of  any  race,  or  of  any  age.  It  con- 
stitutes, to  be  sure,  one  of  the  most  beautiful  and  con- 
solatory features  of  our  own  religion,  but  it  is  equally  to 
be  found  in  almost  every  other.  It  is  so  universal  and 
spontaneous  that  it  is  not  so  much  a  belief  or  dogma  as  it 
IS  an  instinct  of  the  human  soul.  Neither  does  it  imply 
or  require  adherence  to  any  system  of  religious  worship ; 
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many  pagan  and  infidel  philogophers  have  asserted  it.  It 
is  so  generally  subscribed  to  by  everybody  that  it  does  not 
run  counter  to  any  one's  religious  belief,  and,  as  in  the 
case  of  belief  in  the  Supreme  Being,  the  profession  of 
belief  in  the  immortality  of  the  soul  does  not  create  any 
religious  division  among  the  members  of  the  Masonic 
order. 

It  cannot  but  occur  to  the  thoughtful  mind  that  in 
putting  forward  the  resemblance  of  its  ceremonies  to  the 
observances  of  religious  worship,  and  in  claiming  the 
-  right  to  exemption  for  its  pro^perty  from  taxation  upon 
that  ground,  counsel  have  assumed  a  position  which,  when 
carried  to  its  final  analysis,  would,  if  sustained,  go  farther 
than  the  order  itself  has  clearly  contemplated,  and  would 
lead  to  results  alike  harmful  and  impracticable.  For  the 
Scottish  Rite  bodies  to  be  pronounced  by  law,  or  court 
decision,  religious  organizations  would  mean  that  their 
meetings  must  be  construed  to  be  the  equivalent  of  divine 
worship,  and  their  officiating  officers  to  be  clergymen  or 
ministers — of  what  gospel,  it  is  impossible  to  say.  Owing 
to  the  perfect  liberty  of  conscience  which  people  of  every 
religious  faith  enjoy  under  our  institutions^  it  has  become 
a  marked  characteristic  of  religious  worship  in  this  coun- 
try that  it  should  be  held  in  public  and  with  open  doors. 
It  would  be  an  anomaly,  to  say  the  least,  if  it  should  be- 
come the  practice  to  give  religious  sanction  to  the  meet- 
ings of  secret  societies  and  to  rites  and  services  carried 
on  in  the  guise  of  religious  worship  to  which  the  public 
would  be  denied  admittance. 

The  fact  that  they  display  in  their  ceremonies  a  becom- 
ing reverence  for  the  Deity  and  strive  to  inculcate  the 
principles  of  morality  does  not  change  the  essentially 
temporal  or  secular  character  of  the  Scottish  Rite  bodies, 
or  clothe  them  with  the  spiritual  or  sacred  attributes  of 
a  religious  or  ecclesiastical  institution,  any  more  than  the 
custom  of  family  prayers,  or  of  religious  or  moral  in- 
struction in  the  home,  would  have  that  result.  8t,  Louis 
Lodge,  B,  P.  0,  E.,  v.  Koeln,  262  Mo.  UL     The  evidence 
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will  not  bear  out  the  assumption  that  the  ceremonies  in 
question  are  religious  rites  or  services. 

The  finding  of  the  trial  court  that  the  dominant  use  of 
the  building  has  not  been  such  as  to  establish  that  it 
was  used  chiefly,  still  less  exclusively,  for  either  charit- 
able or  religious  purposes  is  clearly  right  and  should  be 
affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 

TiBBBTs',  C,  dissents. 

Flaxsburg^  J\,  and  Cain,  C,  not  sitting. 


Young  Men^s  Christian  Association  of  the  City  of 
Lincoln^  appellee,  v.  Lancaster  County  et  al.,  ap- 
pellants. 

Filed  Apbil  20,  1921.    No.  21276. 

1.  Taxation:  Exemptions.  Proylslons  for  the  exemption  of  property 
from  taxation  should  be  given  a  fair  and  reasonable  interpreta- 
tion in  order  to  ascertain  the  true  intent  as  to  their  scope,  and 
then  should  be  strictly  applied  and  enforced  so  that  the  limits  thus 
defined  shall  not  be  unduly  enlarged  or  extended. 

2.    :  :       "Chabitable    Obganization,"    A  Young  Men's 

Christian  Association,  incorporated  to  promote  the  moral,  physical 
and  educational  welfare  of  young  men,  and  supported  in  large 
part  by  voluntary  contributions  from  the  public,  which  In  its 
practical  work,  as  outlined  in  the  opinion,  actually  carries  out 
those  purposes  by  a  system  of  moral,  physical,  religious  and  edu- 
cational training  and  influence  for  the  betterment  of  its  members 
and  the  general  benefit  of  the  community,  is  a  charitable  organi- 
zation, and  its  building,  in  so  far  as  it  is  actually  and  necessarily 
used  for  those  purposes,  is  exempt  from  taxation  under  section 
6301,  Rev.  St.  1913. 

3.    :  .  Where  certain  floor  space  in  a  building  owned  and 

occupied  by  a  charitable  organization  is  leased  to  outside  parties 
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for  the  operation  of  a  cafeteria,  open  to  and  patronized  by  the 
general  public  as  well  as  the  membership,  the  rentals  being  ap- 
plied to  the  purposes  of  the  organization,  that  portion  of  the  build- 
ing so  leased  is  not  exempt  from  taxation,  although  the  mainte- 
nance of  the  cafeteria  therein  is  not  only  financially  helpful  to  the 
organization  but  promotes  its  charitable  purposes  by  attracting 
people  to  the  building. 

4.    :  .     The  fact  that  a  certain  portion  of  the  building 

of  a  charitable  organization  which  is  not  exempt  from  taxation 
cannot  be  separated  from  the  residue  by  definite  lines  is  no  ob- 
stacle to  the  assessment  of  the  property  for  taxation  to  the  ex- 
tent of  the  value  of  that  portion  thereof  which  is  taxable,  having 
due  reference  to  the  taxable  value  of  the  entire  property. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.     Reversed,  with  directions, 

Charles  E,  Matson,  Harry  R.  Ankeny  and  Max  G. 
Towle,  for  appellants. 

Biirketty  Wilson,  Brown  &  Wilson,  contra. 

Dorset,  C. 

The  Young  Men's  Christian  Association  of  the  city  of 
Lincoln  is  the  owner  of  two  lots,  covering  100  by  142  feet 
of  ground,  in  the  business  district,  upon  which  stands  a 
five-story  brick  building  occupying  nearly  the  entire  two 
lots.  This  real  estate  was  valued  by  the  county  assessor 
for  taxation  for  the  year  1917  at  $100,000.  Objections 
were  filed  with  the  county  board  of  equalization  on  the 
ground  that  the  property  was  used  exclusively  for  re- 
ligious, educational  and  charitable  purposes,  and  was 
therefore  exempt  from  taxation.  The  objections  were 
overruled,  but  the  valuation  was  reduced  to  f  80,000.  Ap- 
peal was  then  taken  to  the  district  court,  where  the  ob- 
jections were  sustained  and  the  property  held  to  be 
exempt.  The  cause  is  now  before  this  court  for  review  on 
appeal  by  the  taxing  authorities. 

The  main  part  of  the  building,  100  by  100  feet  in  size,  is 
occupied  on  its  first  floor  by  the  offices  of  the  association, 
«'i  lobby  and  a  Cafeteria;  on  the  second  floor  is  another 
vafeteria,  and  the  remainder  of  that  floor  is  devoted  to 
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assembly  rooms  for  the  general  use  of  the  members,  and 
for  holding  meetings  connected  with  the  various  activi- 
ties of  the  association,  also  by  library,  reading  and  study 
rooms  and  class  rooms  in  connection  with  the  religious 
and  educational  w^ork.  Part  of  the  third  floor  is  also 
utilized  for  the  foregoing  purposes;  the  remainder  of  the 
third  floor  and  all  of  the  fourth  and  fifth  floors  are  divided 
into  sleeping-rooms  occupied  by  members  who  lodge  there. 
On  the  north  side  of  the  main  part  of  the  building,  and  as 
a  part  of  the  same  structure,  there  is  a  space  42  by  100 
feet  occupied,  all  but  the  two  top  stories,  by  the  gj-m- 
iiasium  and  other  rooms  devoted  to  physical  exercise, 
vith  baths,  swimming  pool,  bowling  alleys  and  bilKard 
tables  in  the  basement,  where  there  are  also  a  tailor  re- 
pair shop  and  a  barber  shop.  .  The  two  floors  above  the 
^^mnasium  in  this  part  of  the  building  are  also  occupied 
by  sleeping-rooms. 

The  general  purpose  of  the  association  is  to  promote 
the  moral,  physical  and  educational  welfare  of  young 
men,  to  bring  them  under  moral  and  religious  influences, 
to  improve  their  characters  and  to  stimulate  in  them 
iiigher  ideals  of  life  and  conduct. 

The  active  work  by  which  the  association  seeks  to  carry 
out  these  aims  is  partly  among  its  own  membership  and 
jpartly  in  the  effort  to  extend  its  influence  outside,  into  and 
over  the  general  community.  The  advantages  and  oppor 
tunities  offered  to  its  members  are  designed  to  influence 
joung  men  to  join  the  association  and  thus  to  bring  as 
..many  as  possible  under  its  direct  influence  and  super- 
vision. At  the  same  time,  meetings  participated  in  by 
organizations  or  groups  interested  in  religious  and  other 
phases  of  community  and  home  life  are  welcomed  and  ac- 
commodated, without  charge,  in  its  assembly  rooms  con- 
stantly throughout  the  year.  Among  these  are  lectures 
to  parents  on  their  relations  and  duties  to  boys,  and  also 
boy  scout  meetings.  A  boys'  department  is  main- 
tained of  which  boys  may  become  members,  entitling  them 
to  the  use  of  the  gymnasium,   baths,   games   and   other 
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privileges.  There  are  also  meetings  of  the  Sunday-school 
institute,  in  which  instruction  is  given  in  Bible  study 
and  Sunday-school  teaching,  to  aid  and  supplement  the 
local  church  work  along  that  line. 

The  members  of  the  association  and  others  who  come 
to  the  building  are  given  the  benefit  of  religious  in- 
fluences by  means  of  Bible  classes  and  meetings  of  a  re- 
Jigious  character  regularly  held  on  Sunday  and  through- 
out the  week.  The  educational  work,  under  the  super- 
vision of  an  educational  director,  consists  of  both  day  and 
night  schools,  in  which  the  common  branches,  languages 
and  technical  subjects  are  taught,  and  also  health  clinics 
teadiing  the  functions  and  care  of  the  body.  Several 
class  rooms  in  the  building  are  used  for  this  work. 

The  department  of  physical  exercise  and  improvement, 
in  charge  of  a  physical  director,  is  an  important  feature 
in  the  program  of  the  association,  and  the  essential  rela- 
tion of  proper  development  of  the  physical  requirements 
of  young  men  to  their  mental  and  moral  life  is  strongly 
emphasized.  Music,  games  and  other  recreations  are 
provided,  and  the  general  plan  pursued  by  the  associa- 
tion seeks  to  bring  the  entire  routine  of  life  of  young  men 
and  boys  into  proper  relation  with  their  physical,  mental 
and  spiritual  needs. 

The  membership  of  the  association  consists  of  active 
members  who  must  be  members  of  some  protestant  evan- 
gelical church,  and  who  alone  have  the  right. to  vote,  and 
associate  members  to  whom  no  religious  test  is  applied, 
'and  who,  equally  with  the  active  members,  enjoy  the 
other  privileges  of  the  association.  There  are  about 
1,700  members  and  the  annual  membership  fee  is  flO. 
Revenues  are  made  up  of  the  membership  fees,  the  in- 
come from  the  117  rooms  occupied  by  members,  the  cafe- 
teria, barber  shop  and  tailor  shop,  together  with  the  small 
fees  charged  for  games  and  for  certain  services  for  which 
members  are  required  to  pay.  The  total  falls  about  |1,000 
a  month  short  of  the  amount  necessary  to  pay  the  running 
expenses,  and  that  deficit  is  made  up  by  voluntary  con- 
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tribntions  of  liberally  disposed  persons. 

The  Constitution  and  statutes  of  this  state  permit  ex- 
emption from  taxation  only  in  case  the  building  was, 
during  the  year  for  which  it  was  assessed,  "used  ex- 
clusively »  ♦  ♦  for  schools,  religious  ♦  ♦  ♦  and 
charitable  purposes."  Rev.  St.  1913,  sec.  6301.  The  con- 
tention of  the  appellee  is  that  it  is  a  religious  and  charit- 
able institution,  and  that  the  building  in  question,  being 
used  for  the  promotion  of  its  general  purposes,  is,  in  a 
legal  sense,  used  for  religious  and  charitable  purposes, 
although  parts  of  the  building  are  used  for  purposes 
which,  if  dissociated  from  and  considered  apart  from 
their  utility  in  carrying  out  the  general  plan,  are  not 
strictly  either  charitable  or  religious;  such  uses  being 
merely  incidental  and  not  destructive  of  the  exempt 
character  of  the  property. 

The  use  of  the  property  is,  under  our  law,  the  criterion 
by  which  to  determine  whether  it  is  or  is  not  exempt  from 
taxation.  It  is  therefore  essential  to  determine,  in  the 
first  place,  whether  the  association,  not  in  its  aims  and 
purposes  alone,  but  in  what  it  actually  does  to  carry  them 
out,  is  religious  or  charitable,  before  it  can  be  decided 
that  any  of  the  uses  to  which  the  building  was  put  par- 
take of  those  characteristics.  This  court  said  in  Young 
Men's  Christian  Ass'n  v.  Douglas  County,  60  Neb.  642,  52 
L.  R.  A.  123 :  "It  is  to  be  conceded  at  the  outset,  as  it  is 
admitted  by  the  demurrer  to  the  petition,  ♦  ♦  ♦  that 
the  object  and  purposes  of  the  appellant  corporation  are 
such  as  to  exempt  the  property,  used  exclusively  by  it 
for  the  purposes  of  its  organization,  from  taxation  under 
the  laws  of  the  state."  No  such  concession  can  be  made 
in  the  state  of  the  record  before  us,  and  we  shall  therefore 
proceed  to  inquire  whether  the  appellee  may  properly  be 
described  as  a  religious  or  charitable  organization. 

Under  'facts  with  reference  to  the  objects  and  activi- 
ties of  the  Young  Men's  Christian  Association  there  under 
consideration  not  diflfering  essentially  from  the  corre- 
sponding facts  in  the  instant  case,  it  was  held  in  Ldttle  v. 
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City  of  Newburyport,  210  Mass.  414,  Ann.  Cas.  1912D, 
425,  that  the  association,  though  not  giving  charity  in  its 
narrowest  sense,  was  in  its  essence  a  benevolent  or  charit- 
able institution,  within  the  meaning  of  those  words  in  the 
statute.  In  Commontvealth  v.  Young  Men^s  Christian 
Aas'n,  116  Ky.  711,  105  Am.  St.  Kep.  234,  it  was  con- 
cluded that  a  similar  organization  was  an  institution  of 
^^purely  public  charity"  under  the  statute  of  Kentucky. 
That  decision  was  reaffirmed  in  Corbin  Y.  M,  C,  A.  v.  Com- 
monwealthy  181  Ky.  384.  A  similar  organization  devoted 
to  the  welfare  of  young  women  was  held  to  be  a  purely 
public  charity  in  Philadelphia  v.  Women^s  Christian 
M8\  125  Pa.  St.  572. 

The  supreme  court  of  Louisiana,  on  the  other  hand, 
held  in  State  v.  Board  of  Assessors,  52  La.  Ann.  223,  that 
a  Young  Men's  Christian  Association  could  not  claim 
exemption  of  its  building  from  taxation  on  the  ground 
that,  because  its  work  tended  to  improve  and  elevate 
young  men,  the  building  was  actually  used  for  charit- 
able purposes.  And  in  New  Jersey,  also,  it  was  held  in 
Trustees  Y.  M.  C.  A,  v.  City  of  Paterson,  61  N.  J.  Law, 
420,  that  statutes  exempting  private  property  must  be 
given  the  narrowest  interpretation  of  which  they  are  rea- 
sonably capable;  that  charitable  purposes  are  eleemosyn- 
ary purposes,  in  the  sense  of  aid  to  the  needy,  and  that, 
because  the  members  of  a  Young  Men's  Christian  Asso- 
ciation are  not  recipients  of  charity  but  pay  a  price 
deemed  adequate  for  what  they  get,  its  building  was  not 
used  exclusively  for  charitable  purposes. 

The  theory  that  the  rule  requiring  strict  construction 
of  a  tax  exemption  statute  demands  that  the  narrowest 
possible  meaning  should  be  given  to  words  descriptive  of 
the  objects  of  it  would  establish  too  severe  a  standard. 
Rather  ought  it  to  be  the  rule  that  such  words  as  "charit- 
able" should  be  given  a  fair  and  reasonable  interpreta- 
tion, neither  too  broad  nor  too  narrow,  in  ascertaining 
the  true  intent  as  to  the  objects  of  exemption,  and  then 
that  the  statute  should  be  strictly  applied  and  enforced  in 
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order  not  unduly  to  extend  its  scope.  The  rule  does  not 
tall  for  t  strained  construction,  adverse  to  the  real  in- 
tention, but  the  judicial  interpretation  of  such  a  statute 
should  always  be  reasonable.    37  Cyc.  894. 

Not  only  in  cases  dealing  with  Young  Men's  Christian 
Associations,  such  as  are  hereinbefore  cited,  but  in 
runierous  cases  dealing  with  tax  exemptions  claimed  by 
other  institutions  in  which  some  analogy  is  to  be  found, 
the  courts  have  defined  ^^charity"  to  be  something  more 
than  mere  alms-giving  or  the  relief  of  poverty  and  dis- 
tress, and  have  given  it  a  significance  broad  enough  to 
include  practical  enterprises  for  the  good  of  humanity 
operated  at  a  moderate  cost  to  those  who  receive  the  bene- 
fits. Franklin  Square  House  v.  City  of  Boston^  188  Mass. 
409;  Episcopal  Academy  v.  Philadelphia,  150  Pa.  St.  565; 
Brewer  v.  American  Missionary  Ass^n,  124  Ga.  490 ;  City 
of  Waycross  v.  Waycross  Savings  &  Trust  Co.,  146  Ga.  68 ; 
Congregational  Sunday  School  v.  Board  of  Review,  290 
111.  108. 

The  record  in  the  instant  case  shows,  it  is  true,  that  it 
is  the  policy  and  custom  of  the  association  to  require  its 
members  to  pay  a  moderate  charge  for  some  of  the  priv- 
ileges, facilities  and  amusements  that  they  enjoy,  while 
some  of  them  are  free.  The  net  financial  result,  how- 
ever, is  that  the  whole  institution  is  run  at  a  loss,  which 
in  the  year  preceding  the  trial  below  amounted  to  nearly 
$13,000,  and  which  must  be  made  up  by  popular  subscrip- 
tion. Reason  and  authority  are  opposed  to  the  proposi- 
tion that  an  institution  otherwise  charitable  will  be  de- 
prived of  that  character  by  the  mere  fact  that  charges  for 
facilities  and  services  are  made  to  individual  members, 
which  not  only  do  not  result  in  profit,  but  which  fail,  in 
the  aggregate,  even  to  make  the  institution  self-sustain- 
ing, and  the  appellant's  contention  to  that  effect  must  be 
denied. 

It  follows  from  the  foregoing  discussion  and  review  of 
the  judicial  opinions  bearing  upon  that  question  that  the 
appellee  is  to  be  regarded  as  a  charitable  organization, 
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bcth  in  its  professed  purposes  and  by  virtue  of  its  actual 
performances  in  the  practical  work  that  it  does  for  the 
general  benefit  of  society  in  the  elevation  and  betterment 
of  young  men  and  boys.  The  use  to  which  it  puts  its 
building  in  carrying  out  its  work  must^  therefore,  be 
characterized,  in  its  general  aspect,  as  charitable,  and 
the  building  in  question  is  used  for  charitable  purposes, 
except  in  so  far  as  some  part  thereof  may  be  used  for  pur- 
poses foreign  to  or  inconsistent  with  its  dominant  pur- 
pose. 

This  brings  us  to  the  argument  of  the  appellant  that  the 
cafeteria,  tailor  shop  and  barber  shop  maintained  in  the 
building  are  merely  business  ventures  carried  on,  for 
profit,  for  the  accommodation  of  members  and  others  who 
avail  themselves  thereof,  and  are  too  remotely  connected 
with  the  general  purposes  of  the  association  to  be  treated 
as  uses  for  charitable  purposes  of  the  building  or  of  the 
parts  thereof  occupied  by  them. 

The  cafeteria  is  operated  under  an  agreement  by  which 
the  necessary  floor  space  is  leased  to  outside  parties,  who 
pay  10  per  cent,  of  the  gross  receipts  as  rental.  The 
lessees  supply  the  fixtures,  with  the  option  reserved  to  the 
appellee  to  purchase  them  at  any  time,  and  thereupon 
the  lease  shall  terminate.  The  revenue  to  the  appellee 
from  the  cafeteria  averages  about  $700  a  month.  The 
•tailor  shop  rents  for  $15  a  month ;  the  barber  is  engaged 
by  the  month,  and  the  appellee  derives  about  ?25  a  month 
net  revenue  from  the  barber  shop.  The  cafeteria  serves 
the  members  and  those  of  the  general  public  who  choose 
to  come. 

The  appellee's  argument  with  reference  to  these  facili- 
ties is  that  they  are  necessary  to  the  complete  carrying 
out  of  its  plan  to  make  it  attractive  to  young  men  and  to 
the  public  generally  to  come  to  the  building  and  thereby 
strengthen  and  extend  the  influence  of  the  association. 
Kot  only  for  the  members,  but  for  their  near  relatives  and 
friends  it  is  a  valuable  auxiliary  to  the  work  to  get 
groups  of  men  together  at  meal-time,  which  is  the  best 
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and  in  some  cases  the  only  practicable  opportunity  to 
arouse  their  interest  in  the  work  of  the  association,  and 
the  revenue  from  the  eating  establishment  is  a  great  help 
in  keeping  up  the  general  expenses.  The  tailor  and 
barber  service  is  necessary  for  the  accommodation  of  the 
roomers  in  the  building. 

The  question  of  the  maintenance  of  a  restaurant  or 
eating  place  in  connection  with  buildings  of  this  kind  for 
which  exemption  from  taxation  was  claimed  has  been  con- 
sidered by  the  courts  in  several  cases.  In  Philadelphia 
V.  Women^s  Christian  Ass^n,  supra,  in  which  there  was  a 
restaurant  in  the  building,  it  was  held  that  the  building 
was  exempt,  notwithstanding  the  fact  that  the  revenues  of 
the  association  were  in  part  derived  from  payments  for 
board  by  those  for  whose  temporal,  moral  and  religious 
welfare  the  association  exists;  not  being  intended  as  a 
source  of  profit,  and  being  in  fact  insuflBcient  to  defray 
expenses,  the  annual  deficit  being  made  up  from  volun- 
tary contributions.  And  in  Corhin  Y.  M.  C.  A,  v.  Cam- 
fnontcealth,  supra,  it  was  held  that  the  operation  of  a 
restaurant  in  the  building,  from  which  a  revenue  was  de- 
rived from  members  and  others,  but  without  profit,  was 
consistent  with  the  charitable  purposes  of  the  association. 
But  in  Young  Hen's  Christian  Ass'n  v.  Keene,  70  N.  H. 
223,  in  which  part  of  the  building  was  rented  for  a  res- 
taurant, with  the  primary  object  of  obtaining  revenue  to 
assist  in  cfirrying  on  the  work  and  the  incidental  object 
of  drawing  people  to  the  vicinity  of  the  building  in  order 
to  interest  them  in  the  work,  it  was  decided  that  the  asso- 
ciation was  not  entitled  to  exemption  for  that  portion  of 
the  building  occupied  by  the  restaurant. 

The  conclusion  arrived  at  in  the  Kentucky  case  just 
referred  to  was  based,  in  part  at  least,  upon  the  peculiar 
language  of  the  Constitution  of  that  state,  which  exempts 
^'institutions  of  purely  public  charity."  The  opinion 
quotes  from  a  previous  decision  of  the  same  court  to  the 
effect  that,  since  the  "institution''  is  exempted  without 
any  qualifying  words  showing  that  the  exemption  is  re- 
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fitricted  to  property  used  by  or  connected  with  the  institu- 
tion, the  exemption  applies  to  the  corporate  entity,  includ- 
ing all  its  property.  In  the  Women^s  Christian  Ass^tt 
case,  also,  the  Pennsylvania  Constitution  exempts  the 
property  of  all  institutions  "maintained  by  public  and 
private  charity."  There  is  an  obvious  distinction  betweeu 
Buch  provisions  and  the  provision  of  our  statute  confining 
the  exemption  to  property  used  exclusively  for  charitable 
purposes.  The  New  Hampshire  statute  upon  which  is 
based  the  decision  in  Young  Men's  Christian  Ass'n  v. 
Keene,  supra,  holding  that  portion  of  the  building  used 
for  a  restaurant  to  be  taxable,  exempts  the  property  "to 
the  extent  that  it  is  used  for  the  purposes  of  the  associa- 
tion," thus  laying  emphasis  upon  the  use,  as  does  our 
statute. 

In  Young  Mens  Christian  Ass'n  v.  Douglas  County, 
supra,  in  which  the  first  fioor  of  the  building  was  rented 
for  business  purposes,  the  rent  being  applied  to  the  work 
of  the  association,  the  rented  portion  was  held  taxable. 
In  the  case  at  bar  certain  floor  space  was  leased  and  the 
rental  went  into  the  general  fund  of  the  appellee  for  the 
promotion  of  its  purposes.  That  the  object  of  having  the 
cafeteria  there  was  to  derive  revenue  from  its  use  by  the 
public,  together  with  the  appellee's  membership,  was 
frankly  conceded  in  the  testimony.  It  was  undeniably, 
to  a  certain  extent,  a  commercial  enterprise,  carried  on  in 
competition  with  other  similar  business  that  is  taxable. 
The  fact  that  the  money  derived  therefrom  was  used  for 
the  general  purposes  of  the  association,  or  that  it  was  in- 
cidentally desirable  in  the  promotion  of  those  purposes, 
does  not  alter  the  fact  that  it  was  a  use  of  a  portion  of 
the  building  differing  essentially  in  character  from  the 
primary  uses  and  purposes  to  which  the  building  and  the 
association  itself  were  devoted.  Young  Men's  Christian 
Ass'n  V.  Douglas  County,  supra;  Young  Men's  Christian 
Ass'n  V.  Keene,  supra.  That  portion  of  the  building  oc- 
cupied by  the  cafeteria  was  therefore  not  exempt  from 
taxation.     Tht  evidence  with  reference  to  the  barber  shop 
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and  tailor  shop  is  that  they  are  accessories  required  in  the 
building  in  view  of  the  number  of  lodgers  there,  that  the 
amount  of  space  they  occupy  is  insignificant,  and  that 
their  maintenance  is  justified  in  carrying  out  the  general 
purposes  of  the  association. 

There  arises  the  final  question,  whether  it  is  feasible  to 
segregate  the  space  occupied  by  the  cafeteria  from  the  rest 
cf  the  building  for  the  purposes  of  taxation  and,  if  so,  by 
what  method.  In  Young  Men's  Christian  Ass'n  v.  Dong- 
las  County,  supra,  it  is  said:  "It  is  not  necessary  that 
the  property  should  be  such  as  to  permit  of  its  separation 
into  distinct  and  definite  parcels  or  tracts  of  land."  In 
Library  Ass^n  v.  Pelton,  36  Ohio  St.  253,  in  which  certain 
rooms  on  each  floor  of  a  building  were  rented  out,  and 
were  therefore  not  exempt,  it  was  held :  "The  fact  that 
the  building  is  so  constructed,  that  the  parts  leased  or 
otherwise  used  with  a  view  to  profit  cannot  be  separated 
from  the  residue  by  definite  lines,  is  no  obstacle  to  a 
valuation  of  such  parts  for  purposes  of  taxation,  having 
due  reference  to  the  taxable  value  of  the  entire  property." 
To  the  same  effect  is  Board  of  Home  Missions  v.  Philadel- 
phia,  266  Pa.  St.  405.  No  reason  appeal's  why  the  taxing 
authorities  cannot  arrive  at  a  just  valuation  of  that  por- 
tion of  the  building  which  is  taxable,  in  its  relation  to  the 
entire  property,  and'  assess  the  property  in  that  amount. 

The  judgment  of  the  court  below  should  be  reversed 
and  the  cause  remanded,  with  instructions  to  ascertain  the 
taxable  value  of  the  property  in  accordance  with  this 
opinion,  and  to  certify  the  same  to  the  proper  officer  ac- 
cording to  law. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  instructions  to  ascertain  the 
taxable  value  of  the  property  in  accordance  with  this 
opinion,  and  to  certify  the  same  to  the  proper  officer  ac- 
cording to  law,  and  this  opinion  is  adopted  by  and  made 
the  opinion  of  the  court. 

FlansburGj  J.,  not  sitting.  Reversed. 
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Alicb  L.  Moorb^  Administratrix^  appellee,  v.  Omaha 
Warehouse  Company^   appellant. 

Filed  April  20,  1921.    No.  21464. 

Judgment:  Ck)NCLusivENEss:  Tobt-F^asobs.  The  personal  representa- 
tive of  a  deceased  employee  of  an  interstate  carrier,  whose  death 
was  caused  by  the  concurring  negligence  of  the  carrier  and  an- 
other, is  not  precluded  by  a  Judgment  recovered  by  such  represen- 
tative against  the  carrier,  for  the  benefit  of  the  widow,  under  the 
federal  employers'  liability  act,  from  maintaining  a  later  action, 
for  the  benefit  of  the  mother  of  the  decedent,  under  sections  1428 
and  1429,  Rev.  St.  1913,  against  the  other  Joint  tort-feasor,  where 
the  mother  has  neither  right  of  action  nor  interest  in  the  recovery 
under  the  federal  law.  The  personal  representative,  as  plaintifl!  in 
the  respective  actions,  is  a  mere  trustee  for  the  parties  beneficially 
interested,  and,  since  each  action  is  in  fact  based  upon  a  different 
right  and  ground  of  recovery,  the  rule  that  a  Judgment  against  one 
Joint  tort-feasor  will  release  the  other  does  not  apply. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie^  Judge.    Affirmed. 

Raymond  M,  Crossman,  for  appellant. 

Jeffcris,  Tuniaon  &  WiUony  contra. 

Dorset,  C. 

Tim  F.  Moore  was  a  switchman  in  the  employ  of  the 
Union  Pacific  Railroad  Company,  and  died  as  the  result 
of  being  crushed  between  a  railway  freight  car  and  the 
platform  or  loading  dock  of  the  Omaha  Warehouse  Com- 
pany while  engaged  in  the  line  of  his  duty  in  placing  cars 
there.  His  widow,  as  administratrix,  brought  suit  against 
the  railroad  company  under  the  federal  employers'  lia- 
bility act,  the  basis  of  the  action  being  that  the  company 
was  negligent  in  maintaining  its  side-track  in  too  close 
proximity  to  the  warehouse  platform.  The  administratrix 
recovered  judgment  for  J7,440,  which  was  paid  into  court 
and  satisfied.  The  federal  act  under  which  the  action 
was  brought  provides  that,  in  case  of  the  death  of  a  rail- 
way employee  while  he  is  employed  by  such  carrier  in 
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interstate  commerce,  the  carrier  shall  be  liable  in  damages 
to  his  personal  representative  for  the  benefit  of  the  sur- 
viving widow  and  children.     Moore  left  a  widow,  but  no  ' 
children. 

Afterwards,  the  widow,  as  administratrix,  commenced 
the  action  before  us  on  this  appeal  against  the  appellant, 
Omaha  Warehouse  Company,  under  sections  1428  and 
1429,  Rev.  St.  1913,  creating  liability  for  death  caused  by 
the  wrongful  act,  neglect  or  default  of  any  person  or  cor- 
poration, and  providing  that  the  action  be  brought  in  the 
name  of  the  personal  representative  for  the  benefit  of  the 
widow  and  next  of  kin  of  the  deceased.  The  next  of  kin 
of  the  deceased  in  the  instant  case  was  his  mother.  The 
administratrix  alleged  in  the  petition  that  her  intestate 
met  his  death  under  the  circumstances  hereinbefore  re 
lated,  and  that  the  appellant  was  liable  therefor  because 
it  maintained  its  platform  too  close  to  the  railroad  track 
upon  which  the  cars  were  being  spotted.  Among  other 
defenses,  none  of  which  need  be  noticed  because  no  error 
relating  to  them  is  assigned  here,  the  appellant  set  up  in 
its  answer  the  facts  with  reference  to  the  action  previously 
brought  against  the  railroad  company  and  the  recovery 
and  satisfaction  of  the  judgment,  and  alleged  that  the  ap- 
pellant had  been  thereby  discharged  and  released  from 
all  liability. 

The  trial  court  overruled  the  appellant's  motion  for  a« 
directed  verdict  and  submitted  the  case  to  the  jury  under 
instructions  to  the  effect  that  the  widow  of  the  deceased 
was  precluded  by  the  action  and  judgment  against  the 
railroad  company  "from  claiming  any  interest  in  any  sum 
which  may  be  recovered  by  her  as  administratrix  in  this 
case,  and  that  you  shall  only  consider  whether  or  not 
Lucy  Moore,  the  mother  of  Tim  F.  Moore,  deceased,  has 
sustained  any  damages  in  the  way  of  pecuniary  loss  on 
account  of  the  death  of  Tim  F.  Moore,  if  you  shall  find 
from  the  evidence  that  the  defendant,  Omaha  Warehouse 
C!ompany,  was  guilty  of  negligence  that  was  the  proxi- 
mate cause  of  the  accident  that  resulted  in  the  death  of 
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said  Tim  F.  Moore,  deceased."  The  jury  returned  a  ver- 
dict for  $2,500,  upon  which  judgment  was  entered,  and 
.  this  appeal  is  prosecuted  therefrom. 

Counsel  agree  that  all  questions  are  eliminated  upon 
this  appeal  except  those  which  arise  in  connection  with 
the  appellant's  plea  that  there  can  be  but  one  satisfaction 
for  a  single  injury;  that  the  railroad  company  and  the 
warehouse  company  were  joint  tort-feasors;  that  the  right 
of  action  under  both  the  federal  act  and  the  state  statute 
was  vested  in  the  personal  representative  of  the  deceased, 
and  that  the  judgment  in  favor  of  the  personal  represen- 
tative against  one  of  the  joint  tort-feasors  discharged  and 
released  the  other,  and  should  be  held  to  be  a  complete 
bar  to  recovery  in  the  instant  case.  The  appellee,  on 
the  other  hand,  asserts  that  the  administratrix  in  bring- 
ing these  actions  was  nothing  more  than  a  statutory 
trustee;  in  the  action  under  the  federal  law,  trustee  for 
the  widow,  she  being  the  only  person  entitled  to  the  bene- 
fits thereof;  in  the  action  under  the  state  death  statute, 
trustee  for  the  mother,  who,  in  view  of  the  prior  recovery 
for  the  wife's  benefit  under  the  federal  act,  was  the  only 
person  entitled  to  damages  under  the  state  statute;  that 
the  mother  had  no  cause  of  action  against  the  railroad 
company,  was  not  represented  by  the  administratrix  in 
that  action,  and  is  not  bound  by  any  act  of  the  adminis- 
^tratrix  therein. 

If  Moore  had  survived  the  accident  and  sued  the  rail- 
road company  for  damages  resulting  from  his  injuries, 
the  right  of  action  being  in  him  and  for  his  own  benefit 
alone,  his  recovery  against  the  railroad  company  would 
have  included  all  the.  damage  suffered  by  him,  and  he 
could  have  maintained  no  later  action  against  the  ware- 
bouse  company,  although  its  negligence  concurred  with 
the  railroad  company's  in  causing  his  death.  Irwin  v. 
Jetter  Brewing  Co.,  101  Neb.  409.  Such  was  the  situa- 
tion in  Middaugh  v,  Des  Moines  Ice  d  Cold  Storage  Co., 
184  la.  969,  cited  and  relied  upon  by  the  appellant,  in 
which  a  lineman  in  the  employ  of  a  railroad  company 
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was  injured  by  a  truck  belonging  to  the  ice  company 
running  into  him  at  a  railway  crossing.  He  sued  the 
railroad  company  for  negligence  of  its  watchman,  and 
entered  into  a  settlement  for  a  certain  sum,  in  considera- 
tion of  which  he  released  the  railroad  company.  After- 
wards, he  sued  the  ice  company,  and  it  interposed  the  de- 
fense that,  being  a  joint  tort-feasor,  it  was  also  released, 
and  the  court  held  that  the  prior  settlement  was  a  bar  to 
the  action  because  it  included  his  entire  damages. 

In  case  of  death  from  the  injury,  as  in  the  instant  case, 
the  federal  law,  to  be  sure,  gives  the  right  of  action  to  the 
personal  representative,  but  confers  the  benefits  thereof 
ppon  the  widow  and  children,  not  upon  the  estate  of  the 
deceased.  The  basis  of  recovery  is  not  what  the  injured 
party  could  have  recovered  if  he  had  survived,  but  is 
limited  to  the  actual  pecuniary  loss  suffered  by  reason  of 
the  death  by  the  individuals  designated  in  the  act.  Gulf, 
C.  &  8.  F.  R.  Go,  V.  McGinnis,  228  U.  S.  173 ;  Taylor  v. 
Taylor,  232  U.  S.  363.  So,  in  her  action  against  the  rail- 
road company,  the  administratrix  could  recover  only 
what  pecuniary  loss  she,  as  widow,  had  sustained.  The 
recovery  was  in  no  sense  assets  of  the  estate  to  be  dis- 
tributed in  accordance  with  the  state  laws  relative  to 
intestacy,  but  was  the  exclusive  property  of  the  bene- 
ficiary under  the  federal  law.     Taylor  v.  Taylor,  supra. 

Referring  now  to  the  death  statute  of  this  state  under 
which  the  pending  action  was  brought,  we  find  that  an 
analogous  situation  is  presented.  There,  too,  the  right 
of  action  is  given  to  the  personal  representatives,  but  for 
the  benefit  of  certain  designated  persons,  namely,  the 
widow  and  next  of  kin,  in  this  case  the  mother  of  the  de- 
ceased. In  like  manner  as  under  the  federal  statute,  the 
recovery  under  the  state  statute  is  not  for  such  damages 
as  the  injured  party  suffered  and  might  have  been  com- 
pensated for  had  he  survived,  but  only  for  the  actual 
pecuniary  loss  to  the  specified  beneficiaries.  Ghicago,  B. 
d  Q.  R.  Go.  V.  Oyster,  58  Neb.  1.  It  seems  clear  to  us 
that  the  two   actions  must  be  regarded  as  based   upon 
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diflferent  rights  and  distinct  elements  of  recovery,  and 
that,  although  in  each  instance  the  case  was  prosecuted 
by  the  personal  representative  as  the  nominal  plaintiff, 
she  acted  therein,  as  the  appellee  conteiids,  merely  as 
statutory  trustee  for  the  respective  parties  beneficially 
interested. 

In  Spokane  &  I.  E.  R,  Co.  v.  Whitley,  237  U.  S.  487, 
L.  R.  A.  1&15F,  736,  the  death  occurred  in  Idaho,  and  the 
right  of  action  was  governed  by  the  death  statute  of  that 
state,  which  provides  that  the  action  might  be  maintained 
by  the  heirs  or  personal  representatives.  The  heirs  of 
the  deceased  were  his  widow  and  mother.  The  widow,  as 
administratrix,  brought  suit  and  obtained  judgment 
against  the  railroad  company  in  the  state  of  Washing- 
ton, basing  her  action  upon  the  Idaho  statute.  The 
mother  was  not  a  party  to  that  action.  Afterwards,  the 
mother  brought  suit  in  her  own  behalf  against  the  rail- 
road company  in  Idaho,  and  the  latter  pleaded  the  Wash- 
ington judgment  in  bar  of  the  action.  The  mother  re- 
covered judgment,  and  the  Idaho  supreme  court,  on  ap- 
peal, held  that  the  administratrix  was  not  to  be  regarded 
as  representing  the  mother  in  the  Washington  action,  and 
that  she  was  not  bound  by  the  judgment  therein.  This 
was  affirmed  by  the  supreme  court  of  the  United  States  in 
the  cited  case,  in  which  it  was  said  in  the  opinion,  by 
Justice  Hughes,  that  under  the  Idaho  statute  the  personal 
1  epresentative  was  not  authorized  to  bind  the  heirs  with- 
out their  sanction,  and  that  there  was  no  basis  for  the 
presumption  that  the  mother  was  represented  in  the  Wash- 
ington suit,  or  was  bound  by  the  judgment  therein. 

In  the  Whitley  case,  just  referred  to,  the  two  actions  in- 
volved were  both  founded  upon  the  same  statute,  and  that 
statute  permitted  either  the  personal  representative  or 
the  heirs  to  maintain  the  action.  But  in  Idaho,  the  same 
as  in  Nebraska,  it  is  held,  as  stated  by  Justice  Hughes : 
^The  recovery  authorized  is  not  for  the  benefit  of  the 
'estate'  of  the  decedent;  the  proceeds  of  the  recovery  are 
not  assets  of  the  estate.     Where  the  personal  representa- 
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tive  is  entitled  to  sue,  it  is  only  as  trustee  for  described 
persons, — the  'heirs'  of  the  decedent."  In  the  Nebraska 
death  statute  the  right  of  action  is  given  to  the  personal 
representative,  but  it  is  explicitly  provided  that  it  shall 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin. 
Notwithstanding  the  different  wording  of  the  two  stat- 
utes, the  status  of  the  personal  representative  in  the  ac- 
tion is  the  same  in  both  states. 

Since  it  is  held  by  the  highest  judicial  authority  that 
the  personal  representative  in  the  Whitley  case,  although 
authorized  by  the  Idaho  statute  to  sue  on  behalf  of  the 
*'heirs,"  could  not  bind  the  mother,  as  an  heir,  in  the 
Washington  action,  because  she  was  not  a  party  to  that 
action  and  her  rights  were  not  considered  therein,  it  fol- 
lows, we  think,  with  still  more  cogency  and  force  that 
the  administratrix  in  the  instant  case  cannot  be  deemed 
to  have  represented  the  mother  of  the  decedent  in  the 
action  against  the  railroad  company  under  the  federal 
act,  by  the  terms  of  which  the  mother  was  given  no  right 
cf  action  and  was  entitled  to  no  part  of  the  benefits.  In 
our  opinion,  therefore,  the  action  against  the  railroad 
company,  being  in  eflfect  an  action  for  the  benefit  of  the 
widow,  was  not  binding  upon  the  mother  and  was  no  bar 
to  an  action  for  her  benefit  under  the  state  statute,  al- 
though the  administratrix  was  the  nominal  plaintiff  in 
both  actions. 

The  fact  that  the  railroad  company  and  the  warehouse 
company  may  have  been  joint  tort-feasors  could  have  no 
bearing,  unless  the  ijrior  action  and  judgment  under  the 
federal  act  involved  the  same  rights  as  the  later  action 
against  the  warehouse  company,  and  that  is  to  be  deter- 
mined by  what  was  actually  cousidei'ed  and  adjudicated 
in  the  two  actions,  not  by  the  mere  fact  that  the  actions 
were  brought  by  the  same  nominal  plaintiff. 

No  other  controverted  questions  being  presented,  we 
recommend  that  the  judgment  appealed  from  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
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this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 


Affirmed. 


Lulu  A.   Marquis,  appellee,  v.  Lewis  C.  Marquis,  ap- 
pellant. 

Filed  May  6.  1921.    No.  21231. 

Divorce:  Decree:  Modification.  Where,  on  appeal  from  a  decree 
awarding  a  divorce  from  bed  and  board  only,  the  pleadings  and 
the  findings  of  fact  of  the  district  court  are  sufficient  to  sustain  a 
decree  of  divorce  from  the  bonds  of  matrimony,  this  court  may 
modify  the  decree  so  as  to  award  an  absolute  divorce. 

Appeal  from  the  district  court  for  Scotts  Bluflf  county : 
Ralph  W.  Hobart,  Judge.    Affirmed  as  modified. 

Morrow  &  Morrow  and  Burkett,  ^^il8on,  Brown  &  IHi- 
son,  for  appellant. 

//.  Leslie  Smith,  contra. 

Letton,  J. 

This  was  a  suit  for  divorce  brought  by  the  plaintiff 
charging  extreme  cruelty  on  the  part  of  the  defendant.  A 
cross-petition  was  filed  by  the  defendant  praying  for  a 
divorce  on  the  ground  of  adultery.  The  court  found  that 
the  charge  of  adultery  had  not  been  established  by  a  pre- 
ponderance of  the  evidence,  and  found  facts  which  sus- 
tained the  charge  of  extreme  cruelty  on  the  part  of  the 
defendant.  A  divorce  a  tnnculo  was  denied  and  plaintiff 
was  given  a  divorce  from  bed  and  boanl.  Alimony  was 
allowed  her  in  the  sum  of  $17,000,  and  it  was  ordered  that 
$30  a  month  be  paid  for  the  maintenance  of  each  of  the 
three  children  whose  custody  was  committed  to  the  plain- 
tiff. The  custody  of  two  other  children  was  awarded  de- 
fendant.    Defendant  appeals. 

It  would  serve  no  useful  purpose  to  relate  the  testi- 
mony in  the  case.     The  district  court  found,  in  substance, 
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that  the  charges  made  in  the  cross-petition  as  to  adultery 
were  not  sustained,  though  plaintiff  had  been  guilty  of 
indiscreet  conduct,  found  certain  specific  acts  to  have 
been  committed  by  defendant  which  in  law  constitute  ex- 
treme cruelty,  and  further  found  that  ^4t  is  for  the  best 
interests  of  plaintiff  and  defendant  that  they  should  not 
have  an  absolute  divorce."  While  we  might  have  taken  a 
different  view  of  the  testimony,  the  advantage  that  the 
opportunity  of  seeing  the  witnesses  and  hearing  them 
testify  gave  the  trial  court  is  such  that  we  believe  we 
would  not  be  justified  in  setting  aside  the  findings  of  fact. 
The  findings  justify  a  divorce  from  the  bonds  of  matri- 
mony, and,  when  we  consider  all  the  facts  in  the  case,  we 
are  of  the  opinion  that  the  divorce  should  be  absolute. 

Coming  now  to  the  question  of  property  rights,  we  are 
of  the  opinion  that  the  allowance  made  was  excessive, 
when  it  is  considered  that  under  the  decree  rendered  the 
wife  retained  all  her  marital  rights  in  the  real  estate  of 
the  husband.  Plaintiff  assisted  to  some  extent  in  the 
accumulation  of  the  property,  though  the  extraordinary 
risu  in  the  value  of  real  estate  was  the  main  cause  of 
the  increase  in  the  value  of  defendant's  estate.  An  al- 
lowance of  f  20,000  as  permanent  alimony  is  made,  payable 
in  instalments  of  $5,000  at  intervals  of  six  months  from 
the  date  of  this  decree,  with  interest  at  6  per  cent,  per 
annum  until  paid.  The  order  of  the  district  court  as  to 
the  custody,  control  and  education  of  the  three  children 
awarded  plaintiff,  and  the  amount  awarded  for  their  sup- 
port and  maintenance,  is  affirmed,  but  the  decree  is  modi- 
fied to  award  the  care  of  the  child  Viola  to  plaintiff,  who 
has  had  her  in  her  care  and  custody  since  the  date  of 
the  decree,  and  an  allowance  of  |30  a  month  for  her  main- 
tenance from  that  date  until  she  is  21  years  of  age  is  also 
awarded  plaintiff.  Additional  suit  money  in  the  amount 
of  f250  and  additional  attorney's  fees  in  the  sum  of  flOO 
are  allowed. 

The  decree  of  the  district  court  is  modified  to  provide 
for  an  absolute  divorce,  and  for  allowances  as  stated. 

Affirmed  as  modified. 
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Carsten  H.  Sieck^  appellee,  V.  Walter  J.  Perry  et  al., 

APPELLANTS. 

Piled  May  6.  1921.    No.  21470. 

Appeal:  Habmless  Ebbor.  A  judgment  will  not  be  reyersed  for  the 
giving  of  /an  erroneous  Instruction,  when  it  appears  from  the 
whole  record  that  the  party  complaining  has  not  been  prejudiced 
thereby. 

Appeal  from  the  district  court  for  Douglas  county : 
Jambs  T.  Begley,  Judge.     Affirmed  on  condition. 

31.  0.  Cunningham y  for  appellants. 

A.  E.  Langdon,  J.  0.  Detweiler  and  B.  N.  RobertsoHr^ 
contra. 

Lbtton,  J. 

Appeal  from  a  judgment  against  defendants  Perry  for 
lental  value  of  land.  The  facts  are  that  plaintifif,  Sieck, 
leased  from  the  Union  Pacific  Railroad  Ck)mpany  a  part  of 
its  right  of  way  on  both  sides  of  the  "Lane  Cut-OflT' 
tracks,  containing  about  eight  acres.  Afterwards  defend- 
ant Perry,  who  owned  about  130  acres  of  land  through 
which  both  the  old  main  line  and  the  "Cut-Off"  ran,  leased 
the  same  for  a  cash  rent  of  ?700  to  defendant  Grabow. 
This  lease  excepted  the  strip  of  land  leased  by  the  Union 
Pacific  to  plaintiff,  but  in  a  later  provision  of  this  lease 
is  the  statement,  "This  lease  also  includes  the  crop  and 
all  the  privileges  of  the  Union  Pacific  Railroad  right  of 
way."  Grabow  took  possession  of  the  strip  leased  to  Sieck, 
claiming  under  his  lease  from  Perry.  Grabow  testifies  that 
he  plowed  the  strip,  although  Sieck  told  him  Perry  had  no 
right  to  it;  that  he  spoke  to  Perry  about  this,  and  Perry 
said  to  farm  it,  and  if  Sieck  came  to  throw  him  off.  This 
testimony  is  corroborated  by  another  witness  who  hear^ 
the  conversation.  Sieck  testifies  that,  when  he  went  to 
see  Perry  about  Grabow's  taking  possession,  Perry  told 
him  he  had  a  lease  to  it,  and  would  farm  it  that  year.     All 
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of  this  testimony  is  denied  by  Perry.  He  also  testified 
that  in  June  he  saw  Grabow  cultivating  this  strip  and 
told  him  he  had  no  right  there;  that  Grabow  said  that 
Sieck  had  not  done  anything  with  it,  and  he  made  up  his 
mind  he  would  farm  it.  Perry  admits  that  Sieck  had 
called  him  on  the  telephone  two  or  three  times  about  the 
matter  and  had  come  to  see  him,  but  says  he  told  him  he 
was  not  interested,  and  *^cut  him  off." 

The  court  instructed  the  jury  that,  under  the  plead- 
ings and  evidence  in  the  case,  the  plaintiff  was  entitled  to 
recover  from  one  or  both  of  the  defendants  the  reasonable 
cash  rental  value  of  the  premises  on  March  1,  1917.  This 
instruction  was  justified  by  the  evidence.  Complaint  is 
made  of  instruction  No.  6.  The  court  evidently  was  of 
the  opinion  that  an  affirmative  defense  was  pleaded.  The 
answer  of  the  appellant  consists  essentially  of  a  general 
denial.  The  later  allegations  merely  amplify  this  by 
pleading  facts,  but  do  not  set  up  an  affirmative  defense. 
The  burden  of  proof  was  upon  the  plaintiff  to  establish 
his  contention.  Instruction  No.  6  removed  this  burden 
and  was  erroneous.  The  overwhelming  weight  of  testi- 
mony, however,  is  with  the  plaintiff,  and  we  are  convinced 
that  the  giving  of  this  instruction  did  riot  prejudicially 
affect  the  defendants. 

It  is  also  complained  that  the  verdict  is  excessive.  There 
was  no  proof  that  tfce  land  had  ever  rented  for  a  share  of 
the  crop.  The  testimony  as  to  the  rental  value  varied 
from  13.50  to  f8  an  acre,  except  that  Sieck  testified  it 
wag  worth  f 25  an  acre.  His  lease  from  the  railroad  com- 
pany was  at  the  rate  of  f3  an  acre. 

Taking  all  the  evidence  into  consideration,  we  believe 
the  recovery  is  excessive,  and  that  a  recovery  of  ?64  with 
interest  from  March  1, 1917,  is  all  that  the  evidence  will 
sustain.  Unless  plaintiff  files  a  remittitur  for  all  in  ex- 
cess of  this  amount,  the  judgment  is  reversed.  If  such 
remittitur  is  filed  within  20  days,  it  will  stand  affirmed. 

Affirmed  on  condition. 
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Security  State  Bank  of  Eddyvillb^  appellee^  v.  Aetna 

Insurance  Company^  appellant. 

FnJS)  May  6,  1921.    No.  21420. 

1.  Insnrance:  Policy:  Bbeach  of  Condition:  Statute.  Under  the 
statutes  of  Nebraska,  the  violation  of  a  condition  in  a  tire  insur- 
ance policy  by  the  mortgaging  of  insured  chattels  does  not  in- 
validate the  insurance,  unless  the  breach  of  contract  contributes 
to  the  loss.    Rev.  St.  1913,  sec.  3187. 

2.    :    Attorney's    Fee.    Under    the    statutes  of    Nebraska,   as 

amended  in  1919,  the  court  has  no  authority  to  tax  an  attorney's 
fee  in  favor  of  plaintiff  upon  rendering  Judgment  in  his  favor  in 
a  suit  on  a  fire  insurance  policy  covering  personal  property  only. 
Laws  1919,  ch.  103,  sec.  2,  and  ch.  105,  sec.  1,  subd.  5. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bruno  O.  Hostetler^  Judge.  Affirmed  in  part  aiid  re- 
versed  in  part. 

Montgomery f  Hall  &  Young,  for  appellant. 

John  A,  Miller  and  J.  M.  Fitzgerald,  contra. 

Rose,  J. 

This  is  an  action  to  recover  |1,600  for  fire  insurance  on 
pei'sonal  property  in  a  garage  conducted  at  Eddyville  in 
the  name  of  Leech  Brothers,  the  insured.  The  policy  was 
issued  October  3,  1917,  and  there  wa«  a  total  loss  by  fire 
March  5,  1918.  After  the  fire,  the  policy  was  assigned  to 
plaintiff.  The  answer  contained  the  plea  that  the  in- 
sured property,  without  the  consent  of  defendant,  in  vio- 
lation of  the  policy,  was  transferred  to  plaintiff  by  a  bill 
of  sale  November  23,  1917,  and  that  the  insurance  was 
thus  invalidated.  In  a  reply  to  the  answer  plaintiff  al- 
leged that  the  bill  of  sale  was  in  effect  a  chattel  mort- 
gage which  in  no  way  contributed  to  the  loss.  The  case 
was  tried  before  the  district  court  without  a  jury,  and  the 
issues  of  fact,  upon  sufficient  admissible  evidence,  were 
all  settled  in  favor  of  plaintiff.  Defendant  has  appealed 
from  a  judgment  against  it  for  the  full  amount  of  plain- 
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tiff's  claim. 

In  the  absence  of  proof  tiiat  the  giving  of  the  chattel 
mortgage  contributed  to  the  loss,  did  that  violation  of  the 
policy  invalidate  the  insurance?  The  answer  depends  on 
the  following  provisions  of  statute : 

"Warranty  Not  to  Avoid  Policy  Unless  Dbcbptivb. 
No  oral  or  written  misrepresentation  or  w^arranty  made 
in  the  negotiation  for  a  contract  or  policy  of  insurance 
by  the  insured  or  in  his  behalf,  shall  be  deemed  material 
or  defeat  or  avoid  the  policy  or  prevent  it  attaching  unless 
such  misi'epresentation  or  warranty  deceived  the  company 
to  its  injury.  The  breach  of  a  warranty  or  condition  in 
any  contract  or  policy  of  insurance  shall  not  avoid  the 
policy  nor  avail  the  insurer  to  avoid  liability  unless  such 
breach  shall  exist  at  the  time  of  the  loss  and  contribute  to 
the  loss,  anything  in  the  policy  or  contract  of  insurance 
to  the  contrary  notwithstanding.''  Rev.  St.  1913,  sec.  3187. 

These  provisions  are  by  construction  a  part  of  the 
policy,  but  it  is  argued  that,  as  indicated  by  the  catch- 
words and  the  first  sentence,  the  legislation  contemplates 
conditions  existing  at  the  time  of  the  application  for  the 
insurance  and  the  issuance  of  the  policy,  but  not  subse- 
quent violations.  The  argument  is  refuted  by  the  literal 
terms  of  the  act  itself.  The  catch- words,  even  if  a  part 
cf  the  enactment,  do  not  limit  specific  provisions  in  plain 
language.  The  legislation  must  be  considered  as  a  whole. 
To  the  enactment  in  the  first  sentence  on  the  subjects  of 
misrepresentation  and  warranty  in  preliminary  negotia- 
tions, the  second  sentence  adds  a  provision  on  the  exist- 
ence of  breach  of  condition  in  the  policy  itself.  The 
statute  declares  that  the  breach  of  a  condition  in  the 
policy  shall  not  avoid  it,  ^*nor  avail  the  insurer  to  avoid 
liability  unless  such  breach  shall  exist  at  the  time  of  the 
loss  and  contribute  to  the  loss."  As  applied  to  the  policy 
in  suit,  the  act  of  the  legislature  does  not  permit  the  for- 
feiture of  the  insurance  on  account  of  the  giving  of  the 
chattel  mortgage  unless  that  breach  of  condition  con- 
tributed   to    the  loss.     No  other    interpretation    is  per- 
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missible.  There  is  no  evidence  that  the  breach  of  con- 
dition contributed  to  the  loss.  It  follows  that  there  was 
no  defense  to  the  merits  of  the  case  made  by  plaintiff^ 
and  that  the  judgment  in  its  favor  for  the  loss  covered  by 
the  policy  is  not  erroneous. 

On  another  phase  of  the  appeal  an  attorney's  fee  of  fSOO 
taxed  by  the  trial  court  in  favor  of  plaintiff  as  costs  is 
assailed  as  erroneous.  Under  the  statutes  in  force  when 
the  judgment  was  rendered  the  attorney's  fee  was  un- 
authorized. As  a  part  of  the  remedy  in  an  action  on  a 
policy  insuring  real  property,  the  taxing  of  an  attorney's 
fee  is  allowable,  but  the  statute  does  not  extend  to  in- 
surance on  personalty,  the  kind  of  property  covered  by 
the  policy  in  suit.  Rev.  St.  IftlS,  sees.  3210,  3211.  Prior 
to  1919  a  statute  authorized  the  court  to  tax  an  attorney's 
fee  in  favor  of  plaintiff  upon  rendering  judgment  in  his 
favor  on  a  policy  of  "indemnity"  insurance,  which  was 
construed  to  include  fire  insurance.  Rev.  St.  1913,  sec. 
3212;  Johnson  v.  Ht.  Paul  Fire  &  Marine  Ins.  Co.,  104 
Neb.  831.  In  1919,  however,  the  legislature  changed  the 
word  "indemnity"  to  "liability''  and  defined  "liability  in- 
surance" as  insurance  "against  loss  or  damage  resulting 
from  accident  to  or  injury,  fatal  or  nonfatal,  suffered  by 
an  employee  or  other  person  for  which  the  insured  is 
liable."  Laws  1919,  ch.  103,  sec.  2,  and  ch.  105,  sec.  1, 
subd.  5.  Under  the  new  legislation  "liability"  insurance 
does  not  include  fire  insurance  on  personal  property. 
With  the  law  thus  changed,  attention  has  not  been 
directed  to  a  statute  authorizing  the  court  to  tax  an  at- 
torney's fee  as  costs  upon  rendering  judgment  in  favor  of 
plaintiff  in  an  action  on  a  fire  insurance  policy  covering 
personal  property  bnly,  nor  has  such  a  statute  been  found. 

The  judgment  for  the  insurance  is  affirmed  and  the  al- 
lowance of  the  attorney's  fee  is  reversed,  each  party  to  pay 
its  own  costs  in  the  supreme  court. 

Affirmed  in  part  and  reversed  in  part. 
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Bank  op  College  View^  appellant^  v.  J.  F.  Nelson  bt 

AL.^  APPELLEES. 
FnjX)  May  6,  1921.    No.  21453. 

Banks  and  Banking:  Excessiyb  Loan.  As  a  general  rule,  courts  will 
not  refuse  to  enforce  a  bank's  contract  for  the  loan  of  money,  or 
disallow  damages  for  a  breach  thereof,  merely  because  the  amount 
lent  exceeds  20  per  cent,  of  the  capital  and  surplus,  notwithstand- 
ing a  statute  penalizing  the  banker  for  exceeding  that  limit. 

Appeal  from  the  district  court  for  Lancaster  county : 
WiLLARD  E.  Stewart^  Judge.    Affirmed. 

Fred  C.  Foster,  0.  K.  Perrin  and  S.  M.  Kier,  for  appel- 
lant. 

Hall,  Baird  &  Williams,  contra.  . . 

BosE^  J. 

Plaintiff  is  a  state  bank.  It  brought  this  action  on  two 
promissory  notes,  one  for  |1,390  and  the  other  for  $400. 
Defendants  had  executed  and  delivered  the  notes,  which 
were  due  and  unpaid,  and  made  no  defense  to  them,  but 
pleaded  a  counterclaim  for  damages  amounting  to  f  17,500 
for  the  breach  of  a  contract  obligating  plaintiff  to  lend 
them  approximately  f 6,500  for  the  specific  purpose  of 
constructing  a  garage  on  lots  owned  by  them  in  College 
View.  The  answer  to  the  counterclaim  alleged  that  the 
contract  for  the  loans  was  unlawful  and  void  because  per- 
formance required  the  violation  of  a  statute  prohibiting 
plaintiff  from  lending  to  an  individual  more  than  20  per 
cent,  of  its  capital  and  surplus.  Rev.  St.  1913,  sec.  312. 
The  facts  pleaded  by  plaintiff  in  the  answer  to  the  coun- 
terclaim were  put  in  issue  by  a  reply.  The  trial  court 
directed  a  verdict  in  favor  of  plaintiff  for  the  amount 
due  on  the  notes — f 2,056.27.  On  the  counterclaim  for 
damages  the  jury  rendered  a  verdict  in  favor  of  defend- 
ants for  12,056.37.     Defendants  recovered  a  judgment  for 
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10  cents,  the  difference  between  the  two  items.     Plaintiff 
has  appealed. 

The  issues  of  fact  and  the  amount  of  the  damages  re- 
sulting from  plaintiff's  breach  of  the  contract  to  make  the 
loans  were,  upon  sufficient  admissible  evidence,  settled  by 
the  jury  in  favor  of  defendants. 

Was  the  contract  void  in  the  sense  that  plaintiff  could 
violate  it  without  becoming  liable  for  resulting  damages? 
In  limiting  the  amount  of  an  individual  loan  to  20  per 
cent,  of  the  capital  and  surplus  and  in  directing  punish- 
ment for  exceeding  that  limit,  the  statute  established  a 
rule  for  the  government  of  the  bank.  Eev.  St.  1913,  sec. 
312.  The  penalty  for  violating  the  act  applies  to  "any 
officer,  director,  or  employee"  of  the  bank.  An  excessive 
loan  does  not  subject  the  borrower  to  a  penalty.  He  does 
not  stand  before  the  statute  in  the  same  light  as  the 
offending  banker.  The  penalty  is  a  matter  between  the 
state  and  the  lender.  The  general  rule  is  that  an  exces- 
sive borrower  cannot  prevent  the  collection  of  his  debt 
by  pleading  and  proving  a  violation  of  the  statute.  In 
demanding  performance  of  the  bank's  contract  for  an  ex- 
cessive loan,  the  borrower  is  not  in  a  worse  situation  than 
the  banker  who  is  subject  to  a  penalty  for  violating  the 
law  governing  the  bank  in  the  transaction  of  its  business. 
The  borrower  has  nothing  to  do  with  the' business  man- 
agement to  which  the  statutory  limitation  applies.  The 
maximum  amount  lendable  to  an  individual  varies  with 
the  capital  and  surplus.  The  facts  are  not  equally  avail- 
able to  both  contracting  parties  at  all  times.  The  statute 
does  not  declare  that  excessive  loans  are  void.  They  are 
generally  enforced.  In  the  present  case  both  parties  had 
performed  the  contract  to  such  an  extent  that  a  heavy 
loss  fell  on  the  borrowers  through  failure  of  the  lender 
to  perform  fully  all  .of  its  obligations.  Where  the  law 
permits  a  bank  to  enforce  a  contract  for  an  excessive  loan, 
it  should  not  be  permitted  to  escape  liability  for  the  dam- 
ages resulting  from  its  failure  to  fully  perform  such  a 
contract.     For  these  and  other  reasons,  the  great  weight 
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of  modem  authority  supports  the  doctrine  that  courts 
will  not  refuse  to  enforce  a  bwik's  contract  for  the  loan 
of  money,  or  disallow  damages  for  a  breach  thereof, 
merely  because  the  amount  lent  exceeds  20  per  cent,  of  the 
capital  and  surplus,  notwithstanding  a  statute  penalizing 
the  banker  for  exceeding  that  limit.  7  C.  J.  712,  713,  sees. 
445-450 ;  Blochman  Commercial  &  Savings  Bank  v.  F.  G. 
Investment  Co.,  177  Cal.  762;  Goldstein  v.  Union  Nat. 
Bank,  109  Tex.  555;  Schuber  v.  McDuffee,  169  Pac. 
(OMa.)  642.  To  this  rule  the  courts  of  Nebraska  are 
committed.     Smith  v.  First  Nat.  Bank,  45  Neb.  444. 

With  the  principal  question  of  law  thus  determined  in 
favor  of  defendants,  no  prejudicial  error  has  been  found 
in  the  rulings  on  evidence  or  in  the  giving  or  refusing  of 
instructions. 

Affirmed. 


].EyiH)Li)T  &  Wickstrom^  appellee^  v.  James  M.  Alder- 
man^  APPELLANT. 

Filed  May  6,  1921.    No.  21250. 

1.  ETidence:  Wbitten  Ck>NTBACT:  Pabol  Evidence.  When  parties 
have  reduced  their  contract  to  writing,  It  Is  elementary  that,  In 
the  absence  of  fraud  or  of  mistake,  oral  evidence  Is  not  admissible 
to  vary  Its  terms. 

2.  Evidence  examined,  and  held  that  the  Judgment  of  the  district 
court  Is  without  reversible  error. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day^  Judge.    Affirmed. 

J.  A.  Douglas  and  A.  F.  Mullen,  for  appellant. 

Hoagland  &  Carr,  Hotz  &  Lee  and  D.  H.   Sheehan, 
contra. 

Dean,  J. 

Leypoldt  &  Wickstrom  is  a  copartnership  engaged  in  the 
hay  business  at  Hershey.     Leypoldt  &  Pennington  is  a 
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copartnership  engaged  in  the  scune  bnsiness  at  North 
Platte.  Mr.  Leypoldt  is  interested  in  the  Hershey  and 
North  Platte  firms,  hence  two  cases  were  consolidated 
and  tried  in  the  district  court  as  one  case  and'  they  will 
be  so  considered  here.  The  partnership  sued  to  recover 
from  James  M.  Alderman,  the  defendant,  (19,231.22  for 
failure  to  deliver  a  quantity  of  hay  alleged  by  the  respec- 
tive partnerships  to  have  been  purchased  from  him.  A 
jury  was  waived.  Leypoldt  &  Wickstrom  recovered  a 
judgment  for  (2,379.40,  and  Leypoldt  &  Pennington  re- 
covered a  judgment  for  (4,079.20.  Defendant,  Alderman, 
appealed.  The  plaintiff  partnerships  filed  a  cross-ap- 
peal. 

Leypoldt  &  Wickstrom  allege  that  from  November  9 
until  November  11, 1916,  they  purchased  50  cars  of  prairie 
hay  from  defendant  at  (7  a  ton,  to  be  delivered  in  three 
months,  as  evidenced  by  an  exchange  of  letters  and  tele- 
grams, and  that  such  letters  and  telegrams  so  exchanged 
between  the  parties  constitute  a  contract. 

On  November  11,  1916,  the  same  parties  executed  the 
following  instrument:  "Newport,  Neb.,  November  16, 
1916.  This  is  to  confirm  sale  of  one-hundred  cars  number 
one  upland  hay,  at  (7.00  per  net  ton  track  Newport,  Ne- 
braska, and  fifty  cars  number  two  upland  hay  at  (6.00 
per  net  ton,  f.  o.  b.  Newport,  to  Leypoldt  &  Wickstrom  at 
Hershey,  Nebraska,  to  be  shipped  to  different  points  as 
specified  by  them  from  time  to  time.  Order  to  be  filled 
at  the  rate  of  from  three  to  four  cars  per  day,  loading  sub- 
ject to  weather  conditions,  and  car  supply.  Further 
acknowledge  receipt  of  Leypoldt  &  Wickstrom  check  for 
(700.00  to  apply  on  the  above  sale.  J.  M.  Alderman. 
Leypoldt  &  Wickstrom,  by  Carl  Wickstrom.'' 

Leypoldt  &  Wickstrom  contend  that  the  letters  and  tele- 
grams constitute  a  contract  for  the  purchase  of  50  cars 
in  addition  to  the  150  cars  of  hay  that  are  mentioned  in 
the  instrument  of  November  11.  The  court,  however, 
found,  and  properly  so,  that  the  latter,  by  its  terms,  in- 
cluded the  50  cars  described  in  the  letters  and  telegrams* 
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Two  additional  instruments  were  entered  into  between 
plaintiff,  Leypoldt  &  Pennington,  and  defendant,  Alder- 
man, under  date  of  November  21, 1916.  Except  as  to  the 
price,  which  was  fixed  at  from  f6  to  f7.25  a  ton,  and  the 
amount  of  hay  to  be  delivered,  namely,  175  cars,  they  are, 
in  all  material  respects,  substantially  the  same  as  the  one 
under  date  of  November  11,  1916,  that  was  executed  by 
Leypoldt  &  Wickstrom  and  defendant.  There  seems  to  be 
no  dispute  between  the  parties  respecting  the  quantity 
of  hay  that  was  delivered. 

Defendant  in  his  answer  alleged,  in  substance^  that  the 
formal  instruments,  dated  November  16  and  21,  are  merely 
memoranda  of  the  transactions  between  the  parties,  and 
prayed  that  they  be  reformed  to  show  that  fact.  He 
further  alleged  that  there  were  two  or  more  oral  hay  con- 
tracts and  they  were  made  subject  to  car  supply  and  were 
not  binding  as  to  any  hay  undelivered  after  the  expiration 
of  three  months,  and  prayed  that  the  alleged  oral  con- 
tracts be  decreed  "to  be  the  contracts  between  the  parties 
hereto.'' 

The  district  court,  however,  found  against  defendant  on 
this  point  and  decreed  in  effect  that  "the  memorandum, 
copy  of  which  is  set  out  in  plaintiff's  petition  (the  formal 
contracts),"  constituted  the  contracts  between  the  parties, 
and  that  defendant  was  not  entitled  to  a  reformation. 

Defendant  also  alleged  that  the  50  cars  referred  to  in 
the  letters  and  telegrams  were,  by  the  parties,  intended 
to  be  included  in  the  amount  described  in  the  contract  of 
November  16,  namely,  150  cars ;  that  the  orders  were  to 
be  filled  from  current  hay;  that  defendant  retained  the 
option  to  fill  other  hay  orders,  and  that  in  no  event  was 
the  hay  to  be  furnished  from  stored  hay.  .With  respect 
to  the  50  cars  of  hay,  the  court  properly  held  that  they 
were  included  in  the  written  contract  of  November  16, 
which  incorporated  in  its  terms  the  prior  letters  and  tele- 
grams. The  contract  seems  to  be  complete  in  itself,  and 
it  was  apparently  executed  by  the  parties  as  such,  and,  of 
course,  in  the  absence  of  fraud  or  mistake,  it  cannot  be 
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varied  by  oral  evidence. 

There  was  some  evidence  on  the  part  of  defendant  tend- 
ing to  prove  that  there  was  a  shortage  of  cars  during  a 
part  of  the  shipping  period.  It  appears,  however,  that 
hay  prices  were  on  the  incline,  and  that  defendant,  in- 
stead of  shipping  hay  to  plaintiffs  with  such  cars  as  were 
obtainable,  shipped  to  other  buyers  who  paid  more  than 
the  contract  price  agreed  on  between  plaintiffs  and  de- 
fendant. It  is  argued  by  plaintiffs  that  the  court  erred 
in  basing  the  value  on  the  market  prices  that  prevailed 
at  Newport,  the  local  shipping  point.  We  do  not  think 
so.  It  appears  that  there  is  a  hay  market  there,  and  there 
is  sufficient  evidence  to  sustain  the  findings  of  the  court  on 
the  question  of  value. 

The  court  found  that  defendant  violated  the  terms  of 
his  several  contracts  on  March  26,  1917,  and  that  plain- 
tiffs were  therefore  entitled,  as  damages,  to  the  difference 
between  the  contract  price  and  the  market  price  of  the 
different  grades  of  hay  respectively  on  that  date.  On 
this  point  defendant  contends  that  the  contracts  called 
for  delivery  of  the  hay  by  instalments,  and  that  the  dam- 
ages, if  any,  accrued  on  the  failure  of  the  delivery  of 
each  instalment.  He  argued  that  there  was  no  material 
rise  in  hay  prices  until  after  March  26,  1917,  and  that 
plaintiffs  were  therefore  not  entitled  to  receive  at  the 
most  more  than  the  difference  between  the  contract  price 
and  the  market  price  when  the  breach  occurred.  Under 
the  facts,  we  do  not  think  defendant's  argument  is  ten- 
able. It  was  not  until  March  26  that  defendant  refused 
to  deliver  any  more  hay.  It  follows  that  he  then  and 
thereby  became  liable  for  damages. 

The  evidence  throughout  sustains  the  judgment  of  the 
trial  court,  and  it  is  therefore 

Affirmed. 

Day,  J.,  not  sitting. 
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Durland  Trust    Company,  appellant,    v.  Rueben    S. 

Payne,  appellee. 

Filed  Mat  6,  1921.    No.  21264. 

Svidence:  Wbitten  Contract:  Pabol  Evidence.  When  plaintiff  sues 
upon  a  contract,  claiming  benefits  thereunder,  and  such  contract 
Is  one  which  was  made  between  two  other  parties,  plaintiff  not  i 

being  a  party  thereto  nor  In  privity  with  either  of  such  parties,  ! 

the  parties  to  the  contract  sued  on  may  show  by  parol  what  the 
real  agreement  was  between  them,  though  such  agreement  Is  not  | 

in  accord  with  the  recitals  In  the  written  instrument  that  purports 
to  be  their  contract. 

Appeal  from  the  district  court  for  Antelope  county: 
WiLUAM  V.  Allen,  Judge.    Affirmed. 

Mapes  d  McFarland,  for  appellant. 

Boyd  &  Murphy,  contra. 

Dean,  J. 

Plaintiff  sued  to  recover  on  a  deficiency  judgment  that 
was  obtained  in  a  foreclosure  of  real  estate  on  land 
formerly  owned  by  defendant.  Judgment  was  rendered 
against  plaintiff,  the  suit  was  dismissed,  and  he  appealed. 

On  July  1,  1909,  George  Fletcher  and  wife  were  the 
owners  of  twq  town  lots  in  Bloomfield,  Knox  county, 
whereon  an  opera  house  had  been  built.  On  that  date 
they  obtained  a  loan  of  |7,000  from  plaintiff.  To  secure 
the  loan  they  g^ve  a  real  estate  mortgage  on  the  property 
in  question.  Within  about  a  year  thereafter,  in  an  ex- 
change of  real  estate,  Fletcher  and  wife  conveyed  the 
property  to  Rueben  S.  Payne,  the  defendant  here.  Sub- 
sequently the  property  was  successively  owned  by  several 
different  persons.  In  October,  1914,  the  last  interest 
coupon  on  the  Fletcher  mortgage  became  delinquent,  and 
shortly  thereafter  an  action  of  foreclosure  was  com- 
menced. Fletcher  was  then  deceased.  It  appears  too 
that  in  the  foreclosure  case  neither  the  Paynes,  nor  any 
of  the  other  prior  owners,  were  made  parties  defendant. 
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Subsequently  the  laud  was  sold  under  execution  to  satisfy 
the  mortgage  decree  and  brought  |7,500.  This  sum  was 
applied  on  the  amount  found  to  be  due^  interest  and  costs 
included.  For  the  unpaid  remainder  of  the  debt  a  de- 
ficiency judgmei^t  approximating  f850  was  rendered 
against  A.  P.  Philson  and  wife^  in  whom  the  record  title 
to  the  property  then  stood.  It  was  to  recover  the  amount 
of  this  deficiency  from  defendant  that  this  suit  was  com- 
menced. 

Owing  to  a  mistake  made  by  the  scrivener,  in  the 
numerical  description  of  the  property,  it  became  neces- 
sary for  the  Fletchers  subsequently  to  execute  and  de- 
liver to  Payne  a  second  deed.  Plaintifl!  relies  upon  cer- 
tain of  the  recitals  in  the  deeds.  One  contains  this: 
"This  deed  is  given  subject  to  a  mortgage  of  f  7,000.00  to 
the  Durland  Trust  Company,  which  mortgage  the  grantee 
herein  assumes  as  part  of  the  consideration  hereof."  This 
recital  is  in  the  other:  "This  conveyance  is  made  sub- 
ject to  a  mortgage  now  thereon  of  seven  thousand  dollars 
(17,000.00)  with  interest  at  1%  from  January  1,  1910, 
which  grantee  herein  assumes  as  a  part  of  the  purchase 
price  herein." 

The  evidence  shows  that,  when  Fletcher  and  Payne  ex- 
changed their  respective  properties,  it  was  mutually 
agreed  by  them  that  the  recitals  in  the  Fletcher  con- 
veyance, upon  which  plaintiff  relies,  should  not  be  con- 
strued to  mean  that  the  vendee  should  be  holden  for  the 
mortgage  debt  or  any  part  of  it. 

W.  S.  McAllister  is  a  real  estate  broker  and,  so  far  as 
the  record  discloses,  he  does  not  profess  to  be  learned  in 
the  law.  He  testified  that  he  effected  the  exchange  of 
l^roperties  in  question,  and  that  he  advised  both  Fletcher 
and  Payne  that,  if  they  used  the  word  "assumes"  in  the 
conveyance,  unless  it  was  followed  by  the  words  "and 
agrees  to  pay,"  Mr.  Payne  would  not  be  obligated  to  pay 
the  mortgage  debt  or  any  part  of  it,  and  that  they  fol- 
lowed his  advice.  He  further  testified  that  Payne  ex- 
pressly declared  at  the  time  that  he  would  not  at  all  ac- 
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cept  the  deed  if  it  provided  that  he  should  ^'assume  and 
agree  to  pay  the  mortgage,"  or  if  it  obligated  him  to'  pay 
it,  but  that  he  would  accept  it,  and  consummate  the  ex- 
change of  properties,  if  the  word  "assumes"  was  used  in 
the  deed,  and  the  words  "and  agrees  to  pay"  were  omitted, 
it  being  his  expressed  understanding  and  belief  and  the 
TBxpressed  belief  and  understanding  of  Mr.  Fletcher,  act- 
ing as  they  ^vere  under  the  advice  of  the  witness,  that,  if 
the  conveyance  was  so  drawn,  Payne  w^ould  not  be  liable 
for  any  part  of  the  mortgage  indebtedness.  McAllister 
testified  that  they  so  agreed. 

Defendant  cites  and  relies  on  section  7909,  Kev.  St. 
1913,  which  reads:  "When  the  terms  of  an  agreement 
have  been  intended  in  a  different  sense  by  the  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in  which  he 
had  reason  to  suppose  the  other  understood  it." 

It  seems  clear  that  if,  under  the  act,  "that  sense  is  to 
prevail  against  either  party  in  which  he  had  reason  to  sup- 
pose the  other  understood  it"  with  respect  to  the  meaning 
of  an  agreement,  the  sense  is  of  course  to  prevail  in  which 
both  parties  to  an  agreement  understood  it.  The  agree- 
ment between  Fletcher  and  Payne,  with  respect  to  the 
meaning  that  was  to  be  placed  upon  the  conveyance*, 
clearly  appears  to  have  been  the  inducement  that  caused 
I*ayne  to  enter  into  the  agreement  and  accept  the  con- 
veyance. The  rights  of  purchasers  without  notice  are 
not  involved  here.  No  consideration  passed  from  plain- 
tiff to  defendant.  Whether  the  debt  should  be  assumed 
bv  Payne  or  whether  it  should  not  be  assumed  bv  him  was, 
under  the  facts,  solely  the  concern  of  Fletcher,  of  the  one 
part,  and  of  Payne,  of  the  other  part.  They  had  perfect 
right  to  make  the  agreement  in  question.  The  status^  of 
plaintiff's  claim,  as  against  any  person  against  whom  it 
had  a  right  of  action,  was  not  changed  by  any  act  of  the 
defendant,  Jind,  as  against  him,  it  fippears  that  plaintiff 
should  not  be  heard  to  complain. 

In  22  C.  J.  at  page  1292,  it  is  said:  "The  rule  exclud- 
ing parol  evidence  to  vary  or  contradict  a  written  instru- 
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nient  applies  only  in  controversies  between  the  parties 
to  the  instrninent  and  those  claiming  under  them.  It  has 
no  application  in  controversies  between  a  party  to  the 
instrument  on  the  one  hand  and  a  stranger  to  it  on  the 
other,  for  the  stranger  not  having  assented  to  the  con- 
tract is  not  bound  by  it,  and  is  therefore  at  liberty  when 
his  rights  are  concerned  to  show  that  the  written  instru- 
ment does  not  express  the  full  or  true  character  of  the 
transaction.  And  where  the  stranger  to  the  instrument 
is  thus  free  to  vary  or  contradict  it  by  i)ai'ol  evidence  his 
adversary,  although  a  party  to  the  instrument,  must  be 
equally  free  to  do  so.  This  has  been  held  to  be  true  with 
respect  to  writings  of  all  kinds,  as  for  example,  deeds; 
mortgages;  leases;  bills  of  sale;  contracts  of  sale;  licenses; 
insurance  policies,  and  contractual  receipts." 

AVe  do  not  And  reversible  error.    The  judgment  is  right, 
and  it  is 

Affirmed. 


Nellie  Walton,  appellee,  v.  Vixcent  Carroll,  appel- 
lant. 

Filed  May  6,  1921.    No.  21356. 

Bastardy:    Sufficiency  of  Evidence.    The  record  examined,  and  held 
that  the  verdict  of  the  Jury  is  supported  by  the  evidence. 

Appeal  from  the  district  court  for  Knox  county :  Ax- 
SON  A.  Welch,  Judge.    Affirmed. 

J,  F.  Green  and  M.  F.  Harrington^  for  appellant. 

Fred  H.  Free,  Free  &  Pickens  and  P.  II.  Peterson^ 
contra. 

Dean,  J. 

On  July  19,  1918,  the  prosecutrix,  an  unmarried  woman 
of  18,  was  delivered  of  a  bastard  child.  The  jury  found 
that  defendant  was  its  father.     The  court  thereupon  de- 
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creed  that  he  should  pay  12^000  to  the  prosecutrix  for  the 
child's  maintenance^  in  instalments^  namely,  f  75  on  Octo- 
ber 28,  1919,  and  t75  on  the  18th  of  every  month  there- 
after, until  the  (2,000,  and  the  costs  of  the  suit,  were 
fully  paid.     Defendant  appealed. 

Prosecutrix  testified,  in  substance,  that  her  parents' 
home  was  on  the  outskirts  of  the  village  of  Creighton; 
that  she  kept  company  with  defendant  for  about  three 
months,  when,  about  August  18,  1917,  he  first  had  sexual 
intercourse  with  her,  on  a  Sunday  afternoon,  at  her 
parents'  home,  when  they  were  away;  that  the  next  time 
was  about  October  18  in  the  nighttime  in  the  yard  of  her 
parents'  home;  that  he  had  sexual  intercourse  with  her 
once  and  sometimes  twice  a  month  until  about  two  months 
before  the  child  was  born.  Otto  Hasenpflug  and  his  wife, 
who  is  a  sister  of  the  prosecutrix,  testified  that  they  saw 
her  and  defendant  together  on  the  evening  of  October  18, 
going  into  a  picture  show  at  Creighton  at  about  9  o'clock 
in  the  evening,  after  the  first  show  was  over.  Another 
testified  that  he  saw  them  together  at  about  10  o'clock 
sometime  ii^  October  on  a  Saturday  night,  and  that  they 
were  "going  west  toward  town."  He  was  unable  to  fix 
the  date.  The  father  of  the  prosecutrix  testified  that  he 
had  a  talk  with  defendant  respecting  the  parentage  of  the 
child,  and  that  he  asked  him  "  if  he  had  been  with  the 
girl,  and  he  said,  yes,  he  had  several  times ;"  that  he  had 
seen  defendant  and  his  daughter  together  on  several  oc- 
casions, and  that  defendant  was  often  at  his  home. 

Defendant  and  the  prosecutrix  are  about  the  same  age. 
He  testified  that  he  took  her  to  a  picture  show  three  or 
four  times.  He  denied  that  he  ever  had  the  relations  with 
her  to  which  she  testified.  Respecting  his  whereabouts  on 
October  18,  1917,  defendant  testified  that  he  was  then 
working  on  his  father's  ranch,  and  that  he  was  there  on 
the  evening  and  the  night  of  that  day,  and  not  elsewhere 
as  she  testified.  He  admitted  that  he  had  two  conversa- 
tions with  Mr.  Walton,  and  that,  when  he  was  asked  by 
him  if  he  was  the  father  of  the  child  he  told  him  that  he 
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was  noty  and  that  nothing  was  said  to  him  about  marriage. 

The  prosecutrix  introduced  a  picture  in  evidence  that 
shows  the  defendant  seated  between  her  and  another 
young  girl  in  defendant's  one-seated  buggy.  She  testified 
that  it  was  taken  in  November,  1917,  or  soon  after  the 
illicit  relations  between  them  began.  Defendant  argues 
that  the  foliage  that  forms  the  back  ground  of  the  picture 
shows  that  it  must  have  been  taken  earlier  in  the  year. 
From  this  he  argues  that  the  presence  of  the  foliage  con- 
tradicts the  story  of  the  prosecutrix,  and  that  the  court 
erred  in  refusing  to  give  an  instruction  which  reads: 
"Where  the  evidence  of  any  witness  or  witnesses,  if  such 
there  be,  conflicts  with  the  actual  physical  facts  and  con- 
ditions, then  it  is  the  duty  of  the  jury  to  accept  as  true 
the  physical  facts  and  conditions  as  against  such  evi- 
dence." We  do  not  think  the  argument  of  the  defendant  is 
tenable.  The  prosecutrix  may  have  been  mistaken  in  re- 
gard to  the  time  when  the  picture  was  taken,  but  that  is 
merely  a  collateral  issue.  The  testimony  of  five  or  six 
young  boys  of  18  was  introduced  tending  to  prove  that 
the  prosecutrix  made  statements  in  a  public*  place  to  the 
effect  that  defendant  was  not  responsible  for  her  condi- 
tion. This  was  denied  by  her.  It  may  be  added  that  on 
this,  as  on  every  material  point,  the  evidence  conflicts, 
but  it  was  all  submitted  to  the  jury  under  proper  instruc- 
tions, and  the  questions  of  fact  were  settled  by  the  ver- 
dict.    We  do  not  find  reversible  error. 

The  judgment  of  the  district  court  is  therefore 

Affibmbd. 

RosE^  J.,  not  sitting. 


Keith  L.  Pierce  bt  al.,  appellees^  v.  Leonard  H.  Roach, 

appellant. 

Filed  Mat  6,  1921.    No.  21366. 

1.    Brokers:     Commission's.    A   real  estate  broker  employed   to  pro- 
cure a  purchaser  for  the  sale  of  land  is  entitled  to  his  oomxnission 
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when  he  has  procured  a  purchaser  ready,  able,  and  wllUhg  to  buy 
on  the  terms  proposed  by  the  seller. 
2.    Eyidence  examined,  and  held  sufficient  to  sustain  the  Judgment. 

Appeal  from  the  district  court  for  Dawes  county: 
WiLUAM  H.  Wbstovee^  Judge.    Affirmed, 

Ernest  M.  Slattery,  for  appellant. 

E,  D.  Crites  and  F,  A.  Crites,  contra. 

Day,  J. 

The  plaintiffs,  real  estate  brokers,  bring  this  action  to 
recover  a  stipulated  sum  from  the  defendant  for  procur- 
ing a  purchaser  ready,  able,  and  willing  to  purchase  his 
ls3nds  in  accordance  with  the  terms  proposed  by  him.  By 
stipulation  of  the  parties  a  jury  was  waived  and  the  trial 
had  to  the  court.  There  was  judgment  in  favor  of  the 
plaintiffs,  from  which  defendant  has  appealed. 

The  written  contract  appointing  the  plaintiffs  as  de- 
fendant's agents  to  sell  his  land,  and  fixing  the  commis- 
sion to  be  paid,  consists  of  letters  passing  between  the 
parties.  No  point  is  made  as  to  the  sufficiency  of  the 
contract  under  our  statute  or  the  amount  of  commission 
to  be  paid. 

The  record  consists  chiefly  of  a  number  of  letters  and 
telegrams  passing  between  the  parties,  many  of  which 
have  no  important  bearing  on  the  question,  except  to 
show  the  progress  of  the  negotiations  leading  up  to  the 
sale. 

It  appears  that  in  September  the  plaintiffs  submitted 
to  the  defendant  a  proposition  made  by  one  of  its  cus- 
tomers, to  which  on  September  16  the  defendant  replied : 
'•Will  accept  proposition  if  purchaser  is  ready  to  close 
now."  A  few  days  later  the  plaintiffs  notified  the  de- 
fendant that  the  purchaser  had  deposited  ^1,000  on  the 
contract  and  requested  the  abstract  sent.  Some  consid- 
erable delay  was  caused  in  procuring  the  abstracts,  and 
some  minor  changes  in  the  terms  of  sale  were  made  by 
mutual  consent. 
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On  October  8  the  defendant  wrote  a  letter  acknowledg- 
ing the  receipt  of  a  telegram  bearing  on  the  negotiations, 
and  noted  that  the  terms  of  his  letter  of  September  25 
were  accepted  by  the  purchaser.  He  also  stated:  "If 
the  abstracts  are  satisfactory,  and  I  have  no  doubt  they 
will  be,  kindly  prepare  contracts  in  accordance  with  my 
letter  of  the  25th." 

On  October  19  the  defendant  wrote  that  he  was  dis- 
gusted with  the  delay,  and  stated :  "I  am  canceling  the 
entire  transaction,  so  far  as  I  am  concerned,  and  re- 
quest that  you  return  .abstract  to  me."  On  the  day  this 
letter  was  written,  plaintiffs  wrote  to  the  defendant  that 
the  papers  would  reach  him  in  a  few  days,  and,  on  the 
day  the  defendant's  letter  was  received,  the  plaintiffs  did 
send  the  papers  and  the  draft,  explaining,  by  telegram, 
that  the  delay  had  been  occasioned  by  sickness  of  the 
attorney.     Defendant  refused  to  complete  the  transaction. 

It  is  urged  by  counsel  for  the  defendant  that  the  trans- 
action was  to  be  closed  up  at  once,  and  considerable  stress 
is  laid  upon  the  defendant's  telegram  accepting  the  propo- 
sition "if  purchaser  is  ready  to  close  now." 

After  that  telegram  was  sent,  changes  were  made  in  the 
proposal  and  the  terms  finally  agreed  upon  on  October  8, 
after  which,  according  to  the  defendant's  letter,  the  ab- 
stracts were  to  be  examined  and  proper  instruments  pre- 
pared. 

After  the  terms  of  sale  had  been  finally  agreed  upon, 
the  parties  had  a  reasonable  time  within  which  to  ex- 
amine the  abstracts,  prepare  the  necessary  papers,  and 
close  the  transaction.  Under  all  of  the  circumstances, 
we  are  not  prepared  to  say  that  the  delay  was  unreason- 
able. The  defendant  resided  in  Chicago  and  the  plaintiffs 
in  Hemingford,  in  this  state.  In  the  usual  course  of  mail 
the  defendant's  letter  of  October  8  would  not  reach  the 
plaintiffs  until  October  10. 

The  defendant  will  not  be  permitted  to  arbitrarily  can- 
cel the  transaction  and  refuse  to  carry  it  out  and  thus  de- 
feat the  plaintiffs  out  of  their  commission.    The  rule  is 
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well  settled  that,  when  land  is  placed  in  the  hands  of  a 
broker  to  sell  or  find  a  purchaser  for  it,  he  is  entitled  to 
his  commission  when  he  has  secured  a  purchaser  ready, 
able,  and  willing  to  purchase  upon  the  terms  proposed  by 
the  owner. 

The  evidence  is  clear  that  the  plaintiffs  procured  a  pur- 
chaser satisfying  the  requirements  of  the  rule  above  an- 
nounced. The  plaintiffs  have  fully  performed  their  part 
of  the  contract  and  are  entitled  to  the  judgment. 

Affirmed. 


William  H.  Ostenberg,  Jr.,  appellant,  v.  Scottsbluff 

Investment  Company,  appellee. 

Filed  May  6,  1921.    No.  21786. 

1.  Landlord  and  Tenant:  Fobfeitube:  Relecf  in  Equity.  Equity 
has  power  to  relieve  against  a  forfeiture  of  a  lease  for  the  non* 
payment  of  rent  on  the  day  stipulated,  and  such  power  should  be 
exercised  when  the  circumstances  are  such  as  to  call  for  the  ex- 
ercise of  equitable  principles,  and  where,  if  withheld,  gross  in- 
justice will  follow,  when  the  failure  to  pay  the  rent  was  not  wil- 
ful or  such  culpable  neglect  as  to  amount  to  the  same  thing. 

2.    :  :  .    Where,  by  the  terms  of  a  five-year  lease, 

$1,800  is  paid  in  the  beginning  as  a  payment  to  be  applied  on  the 
last  year's  rent,  with  the  further  provision  that  $160  should  be 
paid  dn  a  day  certain  each  succeeding  month  thereafter  for  four 
years,  and  $120  for  the  first  month  of  the  fifth  year,  at  which  time 
payment  of  rent  was  to  cease,  it  being  understood  that  the 
monthly  instalments  of  rent,  together  with  the  $1,800,  would  be 
full  payment  for  the  entire  period,  with  the  further  provision 
that,  in  case  the  lessee  breached  the  covenant  of  the  lease  with 
respect  to  payment  of  the  rent  when  due,  the  lessor  could  termi- 
nate the  lease,  and  in  that  event  the  $1,800  cash  advanced  was  to 
be  forfeited  to  the  landlord,  held  that,  on  a  breach  of  the  covenant 
to  pay  a  monthly  Instalment  when  due,  equity  will  relieve  against 
the  enforcement  of  such  penalty. 

8.    :  :    Remedies.    The  remedy  created  by  sections  8466, 

8467,  Rev.  St  1913»  does  not  in  any  way  limit  the  power  of  a  court 
of  equity. 
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Appeal  from  the  district  court  for  Scotts  Bluff  county : 
Ealph  W.  Hobart,  Judge.    Reversed. 

Morrow  &  Morrow,  for  appellant. 
Wright,  Mothersead  &  York,  contra. 

Day^  J. 

This  is  an  action  in  equity  to  enjoin  the  defendant  from 
prosecuting  an  action  of  forcible  entry  and  detainer  insti- 
tuted by  the  latter  to  regain  possession  of  certain  demised 
premises  for  the  nonpayment  of  rent.  A  demurrer  was 
&led  on  the  ground  that  ''said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action."  The  demurrer 
was  sustained^  and^  plaintiff  electing  to  stand  on  his  peti- 
tion^ the  cause  was  dismissed.  From  this  judgment  the 
plaintiff  appeals.  The  sole  question  we  are  to  decide  is 
whether  a  cause  of  action  is  stated  in  the  petition. 

The  petition  is  quite  lengthy,  and,  as  no  useful  purpose 
will  be  subserved  by  setting  it  out  in  terms,  we  will  con- 
tent ourselves  with  a  brief  statement  of  the  substance  of 
such  portions  as  will  serve  to  make  clear  the  precise  point 
in  controversy. 

It  appears  that  the  plaintiff  and  the  defendant  are, 
respectively,  the  successors  of  the  rights  of  the  original 
lessee  and  lessor  in  the  transaction.  It  further  appears 
that  on  February  11,  1917,  the  defendant's  grantor,  who  at 
that  time  was  the  owner  of  the  premises  in  controversy, 
by  a  written  lease,  demised  the  premises  to  the  plaintiff's 
assignor  for  a  period  of  five  years  commencing  February 
11,  1917,  and  terminating  February  10,  1922.  The  con- 
sideration to  be  paid  was  |9,600,  payable  as  follows: 
$1,800  in  cash  upon  the  execution  of  the  lease,  and  the 
sum  of  $160  on  February  11,  1917,  and  a  like  sum  on 
the  11th  day  of  each  succeeding  month  thereafter  up  to, 
and  including,  January  11,  1921,  and  the  sum  of  f  120  on 
February  11,  1921,  at  which  time  the  payment  of  rent  was 
to  cease.  It  was  the  intention  of  the  parties  that  the 
monthly  instalments  of  rent,  together  with  the  $1,800  cash 
payment,  would  constitute  the  entire  rental  for  the  full 
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period  of  the  lease.  The  lease  contained  a  provision  that, 
if  the  lessee  failed,  neglected,  or  refused  to  fulfil  or  keep 
any  of  the  coyenants  of  the  lease,  the  lessor  had  the  right 
at  his  option  to  declare  the  lease  at  an  end,  and  in  such 
case  the  lessee  agreed  to  yield  up  peaceable  possession  of 
the  premises,  and  the  sum  of  f  1,800  advanced  in  payment 
ot  the  last  instalment  of  rent  was  to  be  forfeited  to  the 
lessor.  It  is  alleged  that  since  the  defendant  became  the 
owner  of  the  premises  the  rent  has  not  at  all  times  been 
punctually  paid,  but  that  the  defendant  received  and  ac- 
cepted the  same  without  objection  or  protest,  and  thereby 
waived  the  strict  performance  of  the  covenants  of  the 
lease  in  that  respect.  It  is  also  alleged  that  on  July  20, 
1920,  the  plaintiff  mailed  to  the  defendant  his  check  for 
f  160  in  payment  of  the  rent  due  and  payable  on  July  11, 
and  again  in  like  manner  on  August  17  his  check  for  $160 
in  payment  of  the  rent  due  and  payable  on  August  11; 
that  plaintiff  discovered  that  the  two  checks  above  men- 
tioned had  never  been  cashed,  and  thereupon  spoke  to  one 
of  the  defendant's  officers  about  it,  who  replied  that  he 
would  "look  into  the  matter  and  straighten  it  up;"  that 
on  September  16  the  plaintiff  again  mailed  his  check  to 
the  defendant  for  $160  in  payment  of  the  rent  due  Sep- 
tember 11,  1920.  On  September  17  the  defendant  served 
notice  on  the  plaintiff  that  it  had  elected  to  declare  the 
lease  at  an  end,  giving  as  a  reason  therefor  the  failure  of 
the  plaintiff  to  make  the  payments  of  the  instalments  of 
rent  due  July  11,  August  11,  and  September  11,  and  on 
the  same  day  served  a  notice  on  the  plaintiff  to  quit  the 
premises,  stating  in  the  notice  that,  if  the  plaintiff  failed 
to  comply  therewith  within  3  days,  legal  proceedings 
would  be  commenced  to  obtain  possession  of  the  premises. 
On  September  18  the  defendant  returned  to  the  plaintiff 
his  check  of  September  16.  On  receiving  the  notice  to 
quit,  the  plaintiff  immediately  tendered  to  the  defendant 
the  entire  amount  of  rent  in  arrears,  which  the  defendant 
refused  to  accept.  It  is  further  alleged  that  the  defendant 
has  commenced  an  action  of  forcible  entry  and  detainer 
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Appeal  from  the  district  court  for  Scotts  Bluff  county : 
Balph  W.  Hobabt^  Judge.    Reversed. 

Morrow  d  Morrow,  for  appellant. 
Wright,  Motheraead  &  York,  contra. 

Day,  J. 

This  is  an  action  in  equity  to  enjoin  the  defendant  from 
prosecuting  an  action  of  forcible  entry  and  detainer  insti- 
tuted by  the  latter  to  regain  possession  of  certain  demised 
premises  for  the  nonpayment  of  rent.  A  demurrer  was 
&led  on  the  ground  that  ^^said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action."  The  demurrer 
was  sustained^  and^  plaintiff  electing  to  stand  on  his  peti- 
tion^ the  cause  was  dismissed.  From  this  judgment  the 
plaintiff  appeals.  The  sole  question  we  are  to  decide  is 
whether  a  cause  of  action  is  stated  in  the  petition. 

The  petition  is  quite  lengthy,  and,  as  no  useful  purpose 
will  be  subserved  by  setting  it  out  in  terms,  we  will  con- 
tent ourselves  with  a  brief  statement  of  the  substance  of 
such  portions  as  will  serve  to  make  clear  the  precise  point 
in  controversy. 

It  appears  that  the  plaintiff  and  the  defendant  are, 
respectively,  the  successors  of  the  rights  of  the  original 
lessee  and  lessor  in  the  transaction.  It  further  appears 
that  on  February  11, 1917,  the  defendant's  grantor,  who  at 
that  time  was  the  owner  of  the  premises  in  controversy, 
by  a  written  lease,  demised  the  premises  to  the  plaintiff's 
assignor  for  a  period  of  five  years  commencing  February 
11,  1917,  and  terminating  February  10,  1922.  The  con- 
sideration to  be  paid  was  |9,600,  payable  as  follows: 
$1,800  in  cash  upon  the  execution  of  the  lease,  and  the 
sum  of  f  160  on  February  11,  1917,  and  a  like  sum  on 
the  11th  day  of  each  succeeding  month  thereafter  up  to, 
and  including,  January  11,  1921,  and  the  sum  of  $120  on 
February  11,  1921,  at  which  time  the  payment  of  rent  was 
to  cease.  It  was  the  intention  of  the  parties  that  the 
monthly  instalments  of  rent,  together  with  the  $1,800  cash 
payment,  would  constitute  the  entire  rental  for  the  full 
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period  of  the  lease.  The  lease  contained  a  provision  that, 
if  the  lessee  failed,  neglected,  or  refnsed  to  fulfil  or  keep 
any  of  the  covenants  of  the  lease,  the  lessor  had  the  right 
at  his  option  to  declare  the  lease  at  an  end,  and  in  such 
case  the  lessee  agreed  to  yield  up  peaceable  possession  of 
the  premises,  and  the  sum  of  $1,800  advanced  in  payment 
ot  the  last  instalment  of  rent  was  to  be  forfeited  to  the 
lessor.  It  is  alleged  that  since  the  defendant  became  the 
owner  of  the  premises  the  rent  has  not  at  all  times  been 
punctually  paid,  but  that  the  defendant  received  and  ac- 
cepted the  same  without  objection  or  protest,  and  thereby 
vaived  the  strict  performance  of  the  covenants  of  the 
lease  in  that  respect.  It  is  also  alleged  that  on  July  20, 
1920,  the  plaintiff  mailed  to  the  defendant  his  check  for 
f  160  in  payment  of  the  rent  due  and  payable  on  July  11, 
and  again  in  like  manner  on  August  17  his  check  for  f  160 
in  payment  of  the  rent  due  and  payable  on  August  11; 
that  plaintiff  discovered  that  the  two  checks  above  men- 
tioned had  never  been  cashed,  and  thereupon  spoke  to  one 
of  the  defendant's  ofllcers  about  it,  who  replied  that  he 
would  "look  into  the  matter  and  straighten  it  up;"  that 
on  September  16  the  plaintiff  again  mailed  his  check  to 
the  defendant  for  $160  in  payment  of  the  rent  due  Sep- 
tember 11,  1920.  On  September  17  the  defendant  served 
notice  on  the  plaintiff  that  it  had  elected  to  declare  the 
le^se  at  an  end,  giving  as  a  reason  therefor  the  failure  of 
the  plaintiff  to  make  the  payments  of  the  instalments  of 
rent  due  July  11,  August  11,  and  September  11,  and  on 
the  same  day  served  a  notice  on  the  plaintiff  to  quit  the 
premises,  stating  in  the  notice  that,  if  the  plaintiff  failed 
to  comply  therewith  within  3  days,  legal  proceedings 
would  be  commenced  to  obtain  possession  of  the  premises. 
On  September  18  the  defendant  returned  to  the  plaintiff 
his  check  of  September  16.  On  receiving  the  notice  to 
quit,  the  plaintiff  immediately  tendered  to  the  defendant 
the  entire  amount  of  rent  in  arrears,  which  the  defendant 
refused  to  accept.  It  is  further  alleged  that  the  defendant 
has  commenced  an  action  of  forcible  entry  and  detainer 
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against  the  plaintiff;  that  at  no  time  has  defendant  ever 
made  demand  for  the  rent  or  returned  or  offered  to  return 
the  |1,800  cash  paid  in  the  beginning,  or  any  part  there- 
of; that  the  plaintiff  has  spent  large  sums  in  furnishing 
and  fitting  the  premises  for  conducting  therein  a  moving 
picture  theatre,  and  that  it  is  impossible  to  secure  an- 
other location ;  that  the  enforcement  of  the  forfeiture  will 
impose  upon  the  plaintiff  great  and  irreparable  injury,  for 
which  he  has  no  adequate  remedy  at  law.  The  plaintiff 
offers  to  do  equity  and  prays  the  intervention  of  the  equity 
power  of  the  court  to  prevent  a  forfeiture  of  the  lease. 

From  the  foregoing  allegations  of  the  petition  it  clearly 
appeai-s  that  the  defendant  predicates  his  right  to  forfeit 
the  lease  upon  the  sole  ground  of  the  failure  of  the  plain- 
tiff to  pay  the  rent  upon  the  stipulated  day.  It  may  well 
be  doubted  whether  the  defendant  could  be  heard  to  com- 
plain that  the  rent  for  the  months  of  July  and  August 
was  not  paid.  The  petition  alleges  that  checks  were 
mailed  to  the  defendant  in  payment  of  the  rent  for  these 
months  and  presumably  they  were  received  by  it.  If  the 
defendant  received  these  checks  and  retained  them  without 
objection  or  protest,  it  would  now  be  estopped  to  claim 
that  the  payment  was  not  made  on  the  day  appointed. 
This  objection,  however,  would  not  apply  to  the  Septem- 
ber rent. 

It  is  a  well-settled  rule  that  a  court  of  equity  has  power 
to  relieve  against  a  forfeiture  of  the  term  of  a  lease  for 
the  nonpayment  of  rent  on  the  day  stipulated.  This  is 
usually  placed  upon  the  ground  that  the  condition  of  for- 
feiture is  intended  as  a  mere  security,  and  that  when  the 
landlord  has  received  his  rent,  and  interest,  and  costs,  he 
has  received  all  he  is  entitled  to  under  his  contract.  The 
power,  however,  is  not  exercised  except  where  the  circum- 
stances are  such  as  to  call  for  the  exercise  of  equitable 
principles,  and  the  relief  is  not  ordinarily  granted  when 
the  failure  to  pdy  the  rent  is  wilful  or  the  result  of  such 
culpable  neglect  as  to  amount  to  the  same  thing. 

In  1  Pomeroy,  Equity  Jurisprudence  (4th  ed.)  sec.  453, 
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the  rule  is  stated  thus :  "Where  a  lease  contains  a  con- 
dition that  the  lessor  may  reenter  and  put  an  efnd  to  the 
lessee^s  estate,  or  even  that  the  lease  shall  be  void,  upon 
the  lessee's  failure  to  pay  the  rent  at  the  time  specified,  it 
is  well  settled  that  a  court  of  equity  will  relieve  the  lessee 
and  set  aside  a  forfeiture  incurred  by  his  breach  of  the 
condition,  whether  the  lessor  has  or  has  not  entered  and 
dispossessed  the  tenant.  This  rule  is  based  upon  the 
notion  that  such  condition  and  forfeiture  are  intended 
merely  as  a  security  for  the  payment  of  money.'' 

The  same  principle  is  announced  in  16  R.  C.  L.  1146, 
«ec.  666 ;  2  Tiffany,  Landlord  and  Tenant,  1412,  sec.  194, 
43ubd.  3 ;  Wylie  v.  Kirby,  115  Md.  282 ;  Sunday  Lake  Mining 
Co.  V.  Wakefield,  72  Wis.  204 ;  Shriro  v.  Paganucci,  113 
Me.  213 ;  Creamery  Dairy  Co.  v.  Electric  Park  Co.,  138  S. 
W.   (Tex.  Civ.  App.)   1106. 

The  case  at  bar,  in  its  facts,  presents  a  much  stronger 
•case  for  equitable  relief  than  those  where  the  term  of  the 
lease  alone  is  sought  to  be  forfeited  for  the  nonpayment  of 
rent.  Here  the  landlord  is  not  only  seeking  to  terminate 
the  leasehold,  but  also  seeks  to  appropriate  the  |1,800  cash 
which  becomes  forfeited  to  him  by  the  terms  of  the  lease. 
This  is  clearly  a  penalty  against  which  equity  always 
^ants  relief. 

In  3  Story,  Equity  Jurisprudence  ( 14th  ed. )  sec.  1728, 
it  is  said :  "Where  a  penalty  or  forfeiture  is  designed 
merely  as  a  security  to  enforce  the  principal  obligation, 
y  is  as  much  against  conscience  to  allow  any  party  to 
pervert  it  to  a  different  and  oppressive  purpose  as  it 
-would  be  to  allow  him  to  substitute  another  for  the  prin- 
cipal obligation.  The  whole  i^ystem  of  equity  jurispru- 
dence proceeds  upon  the  ground  that  a  party  having  a 
legal  right  shall  not  be  permitted  to  avail  himself  of  it 
for  the  purposes  of  injustice,  or  fraud,  or  oppression,  or 
liarsh  and  vindictive  injury." 

But  it  is  urged  by  the  defendant  that  the  forfeiture  of 
the  lease  is  a  right  given,  not  only  by  the  terms  of  the 
lease,  but  is  expressly  authorized  by  sections  8466,  8467, 
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Bev.  St.  1913^  wherein  it  is  provided  that  an  action  of 
forcible  entry  and  detaint^r  may  be  maintained  whenever 
the  tenant  is  holding  over  his  term,  and  that  he  would  be 
deemed  to  be  holding  over  the  term  ^Vhenever  he  has 
failed,  neglected,  or  refused  to  pay  the  rent  or  any  part 
thereof  when  the  same  became  due,"  and  it  is  argued  that 
a  court  of  equity  will  not  interfere  with  one  who  is  pur- 
suing a  purely  statutory  right. 

Ordinarily  it  is  true  that  a  court  of  equity  will  not  in- 
terfere with  a  statutory  remedy,  and  yet  one  can  easily 
imagine  a  situation  where,  even  as  against  a  statutory 
remedy,  equity  will  grant  relief.  It  must  also  be  borne 
in  mind  that  the  statute  itself  does  not  forfeit  a  lease  for 
the  nonpayment  of  rent.  The  clear  purpose  of  the  act 
was  to  provide  a  i^pcedy  remedy  to  the  landlord  to  r^ain 
possession  of  his  premises  when  his  tenant  was  holding 
(Tver  his  term,  or  when  the  tenant  had  failed,  neglected,  or 
refused  to  pay  the  rent.  It  gives  the  landlord  the  right 
to  terminate  the  tenancy,  but  doe^  not  require  him  to  do 
so.  It  was  not  the  intention  of  the  legislature  by  this  act 
to  in  any  wise  limit  the  power  of  a  court  of  equity  to 
grant  relief  when  the  circumstances  were  such  that  it 
ought  to  be  exercised. 

As  before  stated,  the  defendant  is  not  only  seeking  to 
terminate  the  leasehold,  but  also  to  avail  itself  of  the 
$1,800  cash  deposit  which,  by  the  terms  of  the  lease,  be- 
comes forfeited  to  the  landlord  in  case  of  a  breach  of  the 
covenants  of  the  lease.  This  is  clearly  a  penalty  against 
which  equity  should  grant  relief. 

Upon  the  plainest  principles  of  justice  and  equity,  it 
would  seem  an  unconscionable  rule  which  would  permit  a 
forfeiture  of  the  lease  which  carried  with  it  the  forfeiture 
of  the  |1,800  cash  payment,  as  is  sought  to  be  done  by  the 
defendant,  and  the  law  as  a  science  would  be  unworthy 
of  the  name  if  it  confessed  itself  powerless  to  afford  relief 
in  such   a  situation. 

On  the  record  presented  we  are  unanimous  in  the  view 
that  the  case  is  one  calling  for  the  exercise  of  equitable 
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relief.  The  plaintiff  is  without  an  adequate  remedy  at 
law  to  save  himself  from  the  penalty  of  his  contract  and 
his  appeal  to  equity  is  properly  made.  He  should  be  re- 
quired to  do  equity  by  paying  the  arrears  of  rent  with  in- 
terest. In  this  proceeding  each  party  should  bear  his 
own  costs. 

The  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceeding  in  accordance  with 
tbis  opinion. 

Bevbbsed. 


Nyb-Schneidbr-Fowlbr  Company,  appbllbe^  v.  Chicago 

&   NOBTHWBSTBKN  EaILROAD    COMPANY,  APPELLANT. 

Filed  Mat  6,  1921.    No.  21248. 

]  OaiTien:  Ltabiltty.  A  railroad  company  is  liable  for  loss  of 
grain  shipped  over  its  road,  and  the  proof  of  loss  makes  a  prima 
facie  case  against  the  company,  by  reason  of  the  presumption  that 
the  loss  resulted  from  some  cause  other  than  one  which  would 
exempt  the  company  from  liability;  but  the  company  is  not  liable 
for  the  natural  shrinkage  in  weight  of  grain  during  shipment,  due 
to  its  drying  and  losing  a  percentage  of  its  moisture  content 

2.  :  Loss  OP  Grain:  Bxtbden  of  Pboof.  The  burden  of  prov- 
ing the  extent  of  loss  of  grain  from  the  car  during  shipment  is 
upon  the  shipper  and  does  not  shift  to  the  railroad  company. 

3.    :  :  .    Proof  of    weights    of    grain  before  and 

after  shipment,  when  shown  to  have  been  carefully  made  and 
with  proper  apparatus,  is  presumptively  correct;  but,  where  the 
railroad  company  introduces  evidence  of  mistakes,  or  other  evi- 
dence tending  to  impeach  the  accuracy  or  reliability  of  the 
weights,  or  of  the  record  of  the  weights  made,  the  question  of 
the  correctness  of  the  weights  is  for  the  jury  and  is  a  fact  which 
the  shipper  must  prove  by  a  preponderance  of  the  evidence. 

4.    :  :  .    Where  evidence   is  introduced   to  show 

that  grain  wiU  shrink  in  weight  during  shipment,  owing  to  loss 
of  moisture  content,  it  at  once  appears  that  the  mere  discrepancy 
in  weight  before  and  after  shipment  cannot  be  relied  on  alone  to 
prove  the  actual  loss  of  grain  from  the  car,  and  the  burden,  there- 
fore, of  proving  such  shrinkage,  or  the  reasonable  limit  of  such 
shrinkage,  and  of  making  allowance  therefor,  is  upon  the  shipper. 
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5.    InstructlonB  on  the  burden  of  proof  in  such  cases  examined,  and 

held  erroneous. 

Appeal  from  the  district  court  for  Dodge  county: 
Frederick  W.  Button,  Judge.    Reversed. 

Wymer  Dressier  and  C.  H.  Gorman,  for  appellant. 

Courtrlght,  Sidner,  Lee  &  Jones,  contra. 

Flansburg,  J. 

Action  for  damages  for  loss  of  grain  in  shipment  over 
defendant's  railroad.  The  case  originally  involved  299 
causes  of  action,  covering  as  many  separate  shipments 
made,  within  the  state,  during  the  years  1914,  1915,  and 
1916.  The  jury  found  for  the  plaintiff  on  47  causes  of 
action,  and  from  the  judgment  entered  thereon  the  de- 
fendant appeals.  As  to  the  other  causes  of  action,  the 
plaintiff  does  not  appeal,  and  they  are  now  out  of  the 
<iase. 

The  amount  of  the  individual  claims  ranged  from  $1.50 
upwards,  and  in  all  causes  of  action,  where  the  amount 
claimed  was  less  than  $12,  the  jury  found  for  the  de- 
fendant. 

Each  of  the  claims  was  based  on  what  is  known  as  a 
^^clear  record"  shipment.  The  cars  at  loading  point  were 
inspected  and  coopered  by  the  plaintiff's  employees,  and 
likewise  inspected  by  them  after  unloading  at  plaintiff's 
elevators  in  Fremont.  No  seals  were  found  broken  and  no 
defects  were  discovered  in  the  cars  where  leakage  could 
have  taken  place. 

The  plaintiff  relied  upon  the  discrepancy  in  weights,  as 
fihown  by  the  plaintiff's  scales  before  and  after  shipment. 

Testimony  was  introduced  by  the  plaintiff,  however,  to 
«how  the  capacity  for  the  shrinkage  of  grain  due  to  loss 
of  moisture  content.  Some  of  this  testimony  was  to  the 
effect  that  there  is  unquestionably  a  shrinkage  of  weight 
in  grain,  due  to  handling  and  exposure  during  transit, 
varying  with  the  moisture  content  of  the  grain  and  the 
«itmospheric  conditions  to  which  it  is  exposed;  that,  in  the 
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case  of  corn  which  has  become  hot,  natural  shrinkage  is 
very  rapid  and  may,  within  a  few  days,  amount  to  several 
per  cent,  of  the  total  weight  of  the  corn;  that  when  a  car 
of  corn  of  high  moisture  content  gets  hot  it  may  lose  as 
much  as  300  pounds  a  day;  that  the  percentage  of  moisture 
in  corn  varies  from  20  per  cent,  up  to  40  per  cent.,  and  in 
wheat,  and  other  like  small  grain,  from  7  per  cent,  to  17 
per  cent. ;  that  wheat  containing  15  per  cent,  of  moisture 
might  have  a  loss  of  as  much  as  1  per  cent,  in  a  single 
handling.  The  defendant,  on  the  other  hand,  followed 
this  testimony  with  other  evidence  along  the  same  line. 

Before  going  further,  it  is  necessary  to  mention  that  it 
was  defendant's  contention  that  by  its  evidence  it  had 
shown  that  plaintitT's  weights  and  book  records  were  not 
reliable,  and  a  number  of  mistakes  and  errors  w^ere 
pointed  out.  In  12  of  the  causes  of  action  sued  upon, 
j)laintiff's  record  showed  considerable  overweight  of  grain 
after  shipment.  In  fact,  through  plaintitf's  erroi',  it  was 
shown,  the  total  overweights  in  those  12  causes  of  action 
amounted  to  95,0(^0  pounds  more  than  the  underweights 
on  the  other  causes  of  action.  On  two  causes  of  action, 
where  overweights  were  shown,*the  jury  found  in  favor  of 
the  plaintiff,  and  plaintilT  remitted  as  to  those  two  items. 
Defendant  also  introduced  some  evidence  attempting  to 
show  that  plaintitf's  scales  were  not  entirely  accurate, 
and  that  plain'titT  had  refused  to  allow  the  defendant  to 
test  or  inspect  its  scales  or  have  access  to  its  weighing 
records. 

In  the  light  of  this  evidence,  the  court  placed  the 
burden  of  proof  upon  the  defendant  to  fix  the  amount  of 
shrinkage  of  grain  in  the  individual  shipments  and,  there- 
fore, to  prove  the  extent  of  the  actual  loss  of  grain  from 
the  car,  and  also  the  burden  of  proof  to  show  what  dis- 
crepancies in  weights,  if  any,  were  due  to  the  errors  of 
the  plaintiff.  Clearly,  the  burden  of  proof  as  to  relia- 
bility of  plaintiff's  weights  and  as  to  the  extent  of  the 
actual  loss  of  grain  from  the  car  should  have  been  borne 
by  the  plaintiff.     The  instruction   complained   of  is  as 
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follows  : 

"The  court  instructs  the  jury  that,  if  the  jury  believe 
from  a  preponderance  of  the  evidence  that  plaintiff  has 
shown  losses  in  said  shipments  in  excess  of  ordinary  losses 
incident  to  railroad  transportation,  then,  plaintiff  is  en- 
titled to  a  verdict  at  your  hands,  unless  the  defendant, 
assuming  the  hurdeUy  hus  shown  by  a  preponderance  of 
the  evidence  that  it  shipped  and  delivered  all  the  grain  it 
received,  except  ordinary  losses  incident  to  shipment,  or 
that  i)laintiirs  said  losses,  if  any,  were  due  to  causes  be- 
yond defendant's  control.  The  burden  is  upon  defendant 
to  prove  by  a  preponderance  of  the  evidence  what  said 
losses,  if  any  in  excess  of  ordinary  losses  incident  to  ship- 
nient,  really  were.  If  defendant  has  shown  excessive 
shrinkage,  due  to  the  inherent  condition  of  the  grain, 
discrepancy  in  weights  due  to  inaccuracies  of  plaintiff's 
scales,  weighmasters,  or  errors  in  bookkeeping,  or  failure 
of  plaintiff  to  properly  load,  unload,  and  properly  con- 
serve said  grain,  or  any  other  cause  beyond  defendant's 
control,  then  as  to  such  loss  or  losses  so  occasioned  your 
verdict,  should  be  for  the  defendant.'' . 

On  all  causes  of  action,  upon  which  the  jury  found  in 
favor  of  the  plaintiff,  the  full  amount  of  the  claim  w^as 
allowed  and  no  deduction  made  for  shrinkage.  The  de- 
fendant claims  prejudice  by  reason  of  the  court's  in- 
struction. 

It  is  the  settled  rule  that,  where  a  shipper  shows  a  loss 
of  the  goods  shipped,  a  prima  facie  case  is  made  against 
the  railroad  company,  by  reason  of  the  presumption  that 
the  loss  resulted  from  some  cause  other  than  one  which 
would  exempt  the  company  from  liability  {Nye  Schneider- 
Fowler  Co.  V  .Chicago  d  N.  W.  R.  Co.,  105  Neb.  151),  but 
before  that  presumption  attaches  the  burden  is  on  the 
shipper  to  show  that  a  loss  has  occurred. 

If  the  grain  has  mei'ely  decreased  in  weight  during  ship- 
inent,  and  none  has  been  lost  from  the  car,  the  railroad 
company  is  not  liable,  and  where  from  the  evidence  it 
appears  that  grain  will  shrink,  in  varying  amounts,  in 


Vol.  106]  JANUARY  TE«M^  1921.  153 

Nye-Schneider-Fowler  Co.  y.  Chicago  ft  N.  W.  R.  Co. 

weight  dnring  shipment  and  in  handling^  owing  to  the 
loss  of  moisture  content  in  the  grain,  it  at  once  appears 
that  the  mere  discrepancy  in  weights  before  and  after 
shipment  cannot  alone  be  relied  on  to  prove  the  actual 
and  exact  loss  of  grain  from  the  car.  In  order,  then,  to 
ascertain  the  extent  of  actual  loss  of  grain  from  the  car, 
either  the  shipper  or  the  railroad  company  must  by  evi- 
dence eliminate  the  shrinkage.  This  burden  of  proving 
the  shrinkage,  or  of  making  reasonable  allowance  for  such 
shrinkage,  is  upon  the  shipper,  for  the  shipper  must  prove 
by  a  preponderance  of  the  evidence  that  grain  has  been 
lost  from  the  car  and  the  actual  extent  of  such  loss. 

It  is  true  that,  even  in  case  of  clear  record  shipments,  a 
discrepancy  in  weights  before  and  after  shipment,  when 
the  accuracy  of  the  weighing  is  not  discredited,  and  when 
the  discrepancies  of  weights  are  unexplained  or  cannot 
be  accounted  for  by  shrinkage,  may  sufficiently  raise  an 
issue  of  fact  for  the  jury  as  to  whether  a  loss  of  grain  has 
occurred.  Oil  Trough  Oin  Co.  v.  Director  General  of 
Railroads,  141  Ark.  133 ;  Baker  v.  Dittlinger  Roller  Mills 
Co.,  203  S  .W.  (Tex.  Civ.  App.)  798;  Morris  v.  Minneap- 
olis, 8t.  P.  &  8.  8.  M.  R.  Co.,  25  N.  Dak.  136 ;  8chott  v. 
8wan,  21  S.  Dak.  639;  Miller  v.  Northern  P.  R.  Co.,  18 
N.  Dak.  19 ;  Lewis  Poultry  Co.  v.  New  York  C.  R.  Co.,  117 
Me.  482. 

It  is  not  necessary  that  the  weighing  process  be  mathe- 
matically exact.  In  weighing  carloads  of  grain,  it  is 
known,  and  was  shown  in  this  case,  that  some  allowance 
is  necessary  for  what  is  known  as  the  "human  equation." 
Different  persons  weighing  the  same  carload  of  grain  will 
get  slightly  varying  results.  Such  unavoidable  errors  do 
not  discredit  the  weighing  process,  nor  render  incom- 
petent the  proof  of  weights  so  ascertained.  It  is  only 
necessary  that  plaintiff  prove  his  case  to  the  satisfaction 
of  the  jury  by  competent  evidence,  but  he  is  not  required 
to  prove  to  a  mathematical  certainty  the  amount  of  the 
grain  lost.    4  R.  C.  L.  914,  sec.  369. 

Whenr,  however,  evidence  is  introduced,  intended  to  im- 
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peach  the  weighing  process  or  the  book  record  of  the 
weights  made,  or  tending  to  show  that  the  discrepancy,  or 
a  part  of  such  discrepancy,  in  weights  can  be  accounted 
for  by  grain  shrinkage,  the  burden  remains  upon  the 
plaintiff  to  overcome  that  testimony  and,  by  a  preponder- 
ance of  the  evidence,  maintain  its  case.  Whenever  it 
appears  that  the  difference  in  weights  alone  is  insufficient 
to  prove  the  extent  of  loss  of  grain  from  the  car,  plaintiff 
must  introduce  such  other  proof  as  will  show  what  the 
excess  of  loss  of  weight  would  be  over  shrinkage,  in  his 
particular  case.  Though  the  plaintiff  may,  at  any  stage 
in  the  proceedings,  have  made  a  prima  facie  case  of  loss, 
the  mere  fact  that  further  evidence  is  introduced,  either 
by  plaintiff  or  defendant,  tending  to  rebut  that  case,  does 
not  shift  the  burden  of  proof  to  the  defendant  and  compel 
the  defendant  to  prove,  by  a  preponderance  of  the  evi- 
dence, what  the  extent  of  the  plaintiff's  loss  was.  The 
proof  of  that  fact  must  always  rest  with  the  plaintiff. 

Furthermore,  we  can  see  no  good  reason  why  the  proof 
ot  the  shrinkage  in  weight  of  grain  should  be  made  by  the 
carrier.  Such  shrinkage  depends  upon  the  condition  of 
the  grain,  which  is  better  known  and  more  easily  ascer- 
tainable by  the  shipper  than  by  the  carrier.  The  shipper, 
and  not  the  railroad  company,  in  this  case,  weighed  all 
the  grain  and  made  the  tests  as  to  the  discrepancy  in 
weight.  The  matter  of  difference  in  weights  is  here 
peculiarly  within  the  knowledge  of  the  shipper.  When 
shrinkage  of  grain  may  account  for  a  loss  of  weight,  we 
cannot  see  why  the  shipper,  when  making  his  tests  of 
weight,  in  order  to  make  his  case  should  not  also  be  re- 
quired to  make  his  tests  so  complete  as  to  be  able  to  elim- 
inate loss  of  weight  from  shrinkage,  if  any,  from  his 
totals.  That  loss  is  not  exclusively  within  the  knowl- 
edge of  the  railroad  company  as  is  the  loss  of  grain  by 
leakage  from  the  car,  or  damage  done  to  goods  while  in 
the  custody  of  the  railroad  company  during  shipment. 

In  the  case  of  Card  well  v.  Union  P.  R.  Co.,  90  Kan.  707, 
it  was  held  that  the  courts  will  take  judicial  notice  of  the 
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natural  shrinkage  of  grain  in  transit  and  that  no  proof 
is  required  of  that  fact. 

In  the  case  here,  positive  evidence  was  introduced  that 
shrinkage  would  take  place  in  varying  amounts,  and  when 
that  was  shown  the  burden  was  upon  the  plaintiff  to  show 
the  extent  of  that  shrinkage,  or  make  due  allowance  for  it 
in  its  claims,  in  order  to  prove  what  the  exte4t  of  its 
actual  loss  of  grain  was. 

We  are  aware  of  the  decisions  in  National  Elevator  Co. 
V.  Great  N.  R.  Co.,  137  Minn.  217,  and  Shellabarger  Ele- 
vator Co.  V.  Illinois  C.  R.  Co.,  212  111.  App.  1.  In  the 
National  Elevator  case,  supra,  a  bill  of  lading,  showing 
the  number  of  pounds  of  wheat  received  by  the  carrier, 
was  issued,  and  the  wheat  was  weighed  at  destination  by 
the  state  weighmaster.  No  evidence  on  the  question  of 
shrinkage  was  introduced,  and  the  only  question  was  as  to 
the  accuracy  of  weights.  The  statutes  in  that  state,  gov- 
erning bills  of  lading  and  certificates  of  weights  by  a 
state  weighmaster,  differentiate  that  case  from  the  one 
before  us.  The  Shellabarger  case,  supra,  was  based 
largely  upon  a  rule  in  that  state  that,  in  order  to  recover 
for  loss  of  goods  in  shipment,  the  shipper  is  required  to 
introduce  only  "slight  evidence'^  that  a  loss  has  occurred, 
and  the  burden  is  then  shifted  to  the  common  carrier  to 
prove  delivery.  The  rule  in  this  state  is  that  the  shipper 
must,  by  a  preponderance  of  the  evidence,  prove  the  loss. 

Upon  the  question  of  the  burden  of  proof,  the  court 
gave  the  further  instruction: 

"The  burden  of  proof  is  upon  any  one  in  litigation  to 
establish,  by  a  preponderance  of  the  evidence,  in  main- 
taining his  cause  of  action  or  defense,  such  several  allega- 
tions as  he  asserts,  that  are  material  to  such  one's  success 
in  the  action,  unless  such  allegations  are  admitted  by  the 
opposing  side.  Any  one  under  such  burden  not  support- 
ing such  contentions,  by  a  preponderance  of  the  evidence, 
has  them  concluded  against  him.  When  the  evidence  is 
evenly  balanced,  or  preponderates  in  favor  of  the  other 
party,  or  any  point,  then  such  one  under  such  burden  as 
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to  such  point  cannot  prevail." 

The  giving  of  this  instruction  was  misleading  and  was 
erroneous.  Nye-Schneider-Fowler  Co.  v.  Chicago  d  N.  W. 
R.  Co.,  105  Neb.  151. 

In  the  former  instruction,  complained  of,  the  court  also 
directed  that  the  defendant  would  not  be  liable  for 
**ordinary  losses  incident  to  transportation."  What  was 
meant  by  ordinary  losses  is  not  explained.  The  state- 
ment is  inaccurate,  unless  intended  to  be  confined  to 
shrinkage  or  damage  due  to  the  inherent  nature  of  the 
matter  shipped,  for  the  railroad  is,  except  when  especially 
exempted,  liable  for  all  ordinary  losses  incident  to  ship- 
ment. 

For  the  reasons  given,  the  judgment  of  the  lower  court 
is  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Revebsed. 

Letton^  J.,  not  sitting. 


Floyd  Pohlenz  et  al.,  appellees  and  cross-appellants, 
V.  Matthoias  Panko,  appellant  and  cross-appellee. 

Filed  May  6,  1921.    No.  21294. 

1.  Execnton  and  Administrators:  Sale  of  Land:  Validitt:  Bond. 
When  an  administrator  is  given  license  In  the  district  court  to 
sell  land  for  the  payment  of  debts,  and  the  court  orders  him  to 
give  bond  to  account  for  the  proceeds  of  the  sale  (under  section 
1453,  Rev.  St.  1913)  after  the  sale  is  confirmed,  from  which  no 
appeal  is  taken,  and  the  property  is  in  the  hands  of  a  gc>od-faith 
purchaser,  an  objection  that  the  sale  bond  was  insufficient,  be- 
cause the  penalty  of  the  bond  appears  to  have  been  left  blank, 
will  not  invalidate  the  sale,  where  the  bond  may  be  reformed  in 
equity  and  a  remedy  had  thereon. 

2.    :  :     Notice:     Jubisdiction.    Where  a  notice  of  sale, 

given  by  the  administrator,  was  published  in  a  weekly  paper  for 
one  day  of  each  of  the  three  weeks  next  preceding  the  sale,  under 
section  1461,  Rev.  St  1913,  requiring  publication  "for  three  weeks 
successively  next  before  such  sale,"  even  though  the  first  publica^ 
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tioh  was  not  made  a  full  three  weeks  prior  to  the  sale  and  Is  not, 
therefore.  In  strict  pompliance  with  the  statute,  the  irregularity 
will  not  defeat  the  jurisdiction  of  the  court. 

3.    :  :    CoLLATEBAL  ATTACK.    Such  defective    notice    of 

sale,  where  no  prejudice  is  shown  to  have  resulted,  will  not  be 
sufficient  ground  to  set  the  sale  aside  on  collateral  attack  by  the 
heirs  in  an  action  brought  within  the  five-year  statute  of  limita- 
tions.   Rev.  St.  1913,  sees.  1485,  1486. 

4.  :  :  Bond:  Jubisdigtion.  The  bond  required  by  sec- 
tion 1453,  Rev.  St.  1913,  to  be  given  by  an  administrator  before  a 
sale  is  made,  is  not  Jurisdictional,  since  the  matter  of  requiring 
such  bond  before  sale  is  left  to  the  Judicial  determination  of  the 
court,  and  is  only  to  be  given  when  the  court  concludes  that  the 
sale  will  bring  more  than  sufficient  to  pay  debts. 

5.    :  :    AixowANCE  op  Claims.    "Where  claims  are  filed 

in  an  administration  proceeding  in  the  county  court,  the  fact  that 
the  oounty  court  has  failed  to  enter  a  formal  order  allowing 
claims  is  not  fatal  to  a  proceeding  in  the  district  court  for 
license  to  sell  lands  to  pay  debts  of  the  estate. 

6.    :   Sale  of  Homestead:  VALiDrrr.  When  the  district  court  in 

such  a  proceeding  grants  a  license  to  sell  property  which  is  a 
homestead,  the  sale  will  not  be  declared  void  after  a  confirmation, 
from  which  there  has  been  no  appeal,  when  it  appears  that  the 
property  was  of  greater  value  than  $2,000,  if  the  record  shows  no 
claim  of  homestead,  or  objection  of  any  kind  on  that  ground,  was 
made  in  the  proceeding,  though  the  court  may  have  committed 
error  in  not  segregating  the  homestead  and  in  not  ordering  $2,000 
preserved  to  the  owners,  in  lieu  of  the  homestead. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Raper^  Judge.    Reversed  and  dismissed. 

Sorensen  d  Bollen,  for  appellant. 

Hazlett,  Jack  d  Laughlin,  contra. 

Plansburg,  J. 

Action  brought  by  the  heirs  of  George  Pohlenz  to  quiet 
title  in  them  to  certain  land  as  against  the  defendant, 
whose  title  depends  upon  an  administrator's  deed. 

In  1895,  George  Pohlenz  died.  The  administrator  of 
his  estate  in  1896  applied  to  the  district  court  for,  and 
was  given,  a  license  to  sell  the  land  in  question  for  the 
purpose  of  paying  the  debts  of  the  estate.     In  pursuance 
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of  that  license,  the  property  was  sold  for  the  amount  of 
f  2,250  on  August  15,  1896,  and  it  is  through  that  con- 
veyance that  the  defendant  claims  title.  The  lower  court 
held  against  the  plaintiffs  on  all  objections  made  against 
the  validity  of  the  administrator's  sale,  except  one — that 
it  was  the  sale  of  a  homestead — and  on  that  proposition 
the  court  found  that,  in  its  opinion,  the  land  could,  at  the 
time  of  sale,  have  been  divided  and  the  homestead  interest 
set  apart,  and  that  the  remainder  only  of  the  land  in  ex- 
cess of  that  interest  should  have  been  sold.  On  that 
ground  the  court  held  the  deed  void  as  to  that  portion  of 
the  land  which  the  court  found  might  have  been  set  apart 
in  1896  as  a  homestead,  but  held  that  the  sale  was  valid  a& 
to  the  remainder  of  the  land,  and  made  an  apportionment 
of  the  land  between  the  plaintiffs  and  the  defendant  ac- 
cordingly. 

Two  of  the  heirs,  plaintiffs  here,  became  of  age  within 
five  years  prior  to  the  commencement  of  this  suit,  and  the 
special  five-year  statute  of  limitations  (Rev.  St.  1913^ 
sees.  1485, 1486 )  does  not,  as  to  them,  apply. 

By  section  1487,  Rev.  St.  1913,  it  is  provided  that  ad- 
ministrator's sales  shall  not  be  set  aside  for  irregularities 
in  the  proceedings,  where  it  appears  that  ( 1 )  the  adminis- 
trator was  licensed  by  a  district  court  having  jurisdiction; 
(2)  that  he  gave  bond,  approved  by  the  judge,  in  case 
bond  was  required;  (3)  that  he  took  oath;  (4)  that  he 
gave  statutory  notice  of  the  time  and  place  of  sale;  (5) 
that  sale  was  made  according  to  notice  and  confirmed, 
and  that  the  property  is  held  by  a  good-faith  purchaser. 

It  is  insisted  by  the  plaintiffs  that  the  notice  of  sale  and 
thtj  bond  to  account  for  the  proceeds  of  the  sale  were  not 
strictly  in  accordance  with  the  statute,  and  that,  at  least 
as  to  the  two  plaintiffs  against  whom  the  five-year  statute 
of  limitations  has  not  run,  the  sale  should,  for  those 
reasons,  be  held  void. 

The  statute  (Rev.  St.  1913,  sec.  1487),  however,  does 
not  direct  that  a  sale  shall  be  set  aside  whenever  it  shall 
appear  that  any  one  of  the  five  conditions  enumerated  has 
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not  been  complied  with.  It  provides  only  that,  whenever 
it  does  affirmatively  appear  that  those  conditions  have 
been  met,  then  no  irregularity  in  the  proceeding  shall  be 
(sufficient  to  invalidate  the  sale. 

Though  the  statute  is  open  to  the  inference  that  a  sale 
may  be  set  aside  for  irregularities,  ih  a  case  where  it  ap- 
pears that  any  of  the  five  conditions  of  the  statute  have 
not  been  met^  the  statute  is  not  mandatory  that  a  sale 
shall  be  set  aside  for  such  technical  omission  alone,  and, 
where  the  particular  defect  or  omission  is  one  of  those 
which  are  not  jurisdictional,  it  seems  to  us  a  sale  should 
not  be  set  aside  unless  the  defect  in  or  omission  to  comply 
with  one  of  the  five  conditions  affects  injuriously  the  sub- 
stantial rights  of  the  parties  interested. 

The  notice  of  sale  which  the  plaintiffs  attack,  in  this 
case,  was  given  under  section  1461,  Rev.  St.  1913,  which 
requires  that  "notice  of  the  time  and  place  (of  sale) 
*  *  *  shall  be  published  in  a  newspaper,  ♦  ♦  ♦ 
for  three  weeks  successively  next  before  such  sale."  One 
publication  was  made  in  a  weekly  paper  on  July  30, 1896, 
one,  a  week  following,  and  one,  a  week  following  that. 
Sale  was  had  according  to  the  notice  one  day  after  the 
last  publication,  August  15, 1896.  Three  weeks,  therefore, 
did  not  expire  between  the  first  publication  and  the  date 
of  sale. 

Under  our  decisions,  a  statute  providing  that  publica- 
tion be  made  "for''  three  weeks  is  interpreted  to  mean  that 
the  notice  shall  consume  a  full  three  weeks'  period  of 
time  before  it  js  complete,  and,  though  publication  on  one 
day,  respectively,  of  each  of  the  three  weeks  in  a  regular 
issue  of  a  weekly  paper  is  sufficient  publication,  still,  it  is 
hdd,  three  weeks  must  elapse  after  the  first  publication 
before  the  notice  will  be  deemed  to  be  complete.  State  v. 
Cherry  County,  58  Neb.  734;  State  v.  Weston,  67  Neb.  385. 

On  the  other  hand,  where  a  statute  requires  publica- 
tion in  a  newspaper  "three  weeks"  and  the  word  "for"  is 
omitted,  it  is  held  that  a  regular  publication  in  a  weekly 
paper  on  one  day  of  each  of  the  three  weeks,  is  sufficient, 
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and  that  notice  is  complete  upon  distribution  of  the  last 
paper,  though  three  full  weeks  have  not  elapsed  since  the 
first  publication.  Alexander  v.  Alexander,  2Q  Neb.  68; 
Davis  V.  Huston,  15  Neb.  28;  Clay  pool  v.  Rohh,  90  Neb. 
193 ;  In  re  Estate  of  Johnson,  99  Neb.  275 ;  State  v.  Han- 
son, 80  Neb.  724. 

The  distinction  is  strictly  technical,  but,  applying  the 
rule  established,  the  publication  of  notice  in  this  case  is 
not  in  strict  accord  with  the  provisions  of  the  statute. 

Unless  the  notice  of  sale  is  jurisdictional,  we  are  unable 
to  see  how  any  prejudice  could  have  resulted  by  a  failure 
to  postpone  the  sale  for  a  week  after  the  last  publication. 
By  a  postponement  of  the  sale  for  one  week,  no  further 
notice  would  have  been  given,  no  additional  issues  of  the 
newspaper  would  have  been  distributed,  and  in  no  man- 
jier  does  it  appear  that  the  sale  would  have  been  affected 
in  any  particular.  Such  an  irregularity  would,  in  col- 
lateral attack,  not  be  sufficient  to  invalidate  the  sale. 
Matheson^s  Heirs  v.  Hearin,  29  Ala.  210;  Saltonstall  v. 
Riley,  28  Ala.  164 ;  Moffitt  v.  Moffitt,  69  111.  641 ;  Bland  v. 
Muncaster,  24  Miss.  62 ;  Haight  v.  Hayes,  3  Neb.  ( Unof . ) 
587 ;  18  Cyc.  808. 

With  regard  to  judicial  sales  generally,  it  is  stated  in 
24  Cyc.  21 :  "The  fact  that  proper  notice  of  a  judicial 
feale  has  not  been  given  is  always  a  sufficient  ground  for 
refusing  to  confirm  or  setting  aside  the  sale;  but  accord- 
ing to  the  weight  of  authority  it  is  a  mere  irregularity 
which  renders  the  sale  voidable  only  and  not  void."  See,, 
also,  Bresee  v.  Preston,  91  Neb.  174.  ^ 

It  seems  clear  to  us  that  the  notice  is  not  jurisdic- 
tional. The  court  acquired  jurisdiction  by  the  adminis- 
trator's application  to  sell  and  the  giving  of  the  statutory 
notice  thereon  to  the  parties  interested.  The  administra- 
tor was  licensed  and  took  oath.  Where  a  notice  of  sale 
is  given  and  the  sale  is  fairly  conducted,  so  that  no  preju- 
dice results,  a  mere  technical  failure  to  strictly  follow 
the  letter  of  the  law  does  not  defeat  the  jurisdiction  of 
the  court.     A  failure  to  give  the  strict  statutory  notice 
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should  be  objected  to  on  confirmation^  and  the  objection 
protected  by  appeal. 

In  the  case  of  Moffitt  v.  Moffitt,  supra,  in  which  it  was 
held  that  a  failure  to  give  a  statutory  notice  did  not  in- 
validate the  sale,  the  court  said  (p.  649)  :  "Whilst  all 
are  aware  that  the  law  should  not  be  loosely  administered 
in  transferring  title  by  sales  of  this  character,  still  there 
must  be  a  reasonable  protection  eirtended  to  the  pur- 
chaser. If  the  statute  is  so  construed  that  every  slight 
deviation  from  its  requirements  shall  defeat  the  title  de- 
rived from  the  sale,  then  no  one  will  ever  pay  a  fair  price 
for  lands  thus  sold.  That  would  be  to  sacrifice  the  lands 
of  infants,  and  leave  none  to  compete  at  such  sales,  as 
none  but  sharpers  Qud  speculators  would  run  the  risk  of  a 
title  thus  derived.  ♦  *  *  To  hold  that  every  de- 
parture from  the  statute  should  vitiate  the  sale,  would  be, 
we  have  no  doubt,  vastly  more  destructive  of  the  interests 
of  minors  than  all  the  abuses  likely  to  occur  under  the 
construction  the  court  has  adopted." 

It  is  the  contention  of  the  plaintiffs  that  the  sale  was 
void,  for  the  reason  that  the  administrator  did  not  give  a 
proper  and  sufficient  bond  before  the  sale  was  made,  as  is 
required  by  section  1453,  Rev.  St.  1913.  This  section  of 
the  statute  provides  that,  when  more  land  is  sold  "than  is 
necessary  for  the  payment  of  debts,"  the  administrator 
shall  before  sale  give  a  bond  to  the  judge  of  the  district 
court,  guaranteeing  that  he  will  account  for  the  proceeds 
of  the  sale.  In  the  proceeding  for  license  to  sell,  the 
court  ordered  the  administrator  to  give  a  sale  bond  in  the 
amount  of  |3,000.  A  bond  with  sureties  was  filed,  in  re- 
sponse to  the  order  of  the  court,  in  the  usual  form  and 
complete  in  all  respects,  except  that  the  amount  in  the 
penalty  clause  of  the  bond  was  left  blank.  This  the 
plaintiffs  claim  was  no  bond  at  all,  was  entirely  void, 
and  the  same  as  if  no  bond  had  been  given.  Plaintiffs 
contend  that  the  administrator  did,  therefore,  not  give  a 
bond,  approved  by  the  court,  and  that  such  a  bond  had 
been,  by  the  court,  required. 
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Though  the  bond  filed  is,  on  its  face,  defective,  it  does 
not  follow  that  it  is  not  a  bond.  It  was  approved  in  its 
defective  form  and  served  the  purpose  of  a  bond  in  the 
case.  The  fact  that  the  amount  of  the  penalty  wafi  not  in- 
serted does  not  make  it  utterly  void.  It  was  drawn  up 
and  signed  as  an  obligation,  in  response  to  an  order  that 
a  |3,000  bond  be  given,  and,  though  incomplete,  that  does 
not  necessarily  prevent  a  remedy  on  it.  In  some  cases, 
where  the  penalty  of  a  Dond  has  been  omitted,  as  it  was 
here,  som^  of  the  courts  have  held  that,  even  in  an  action  at 
law,  parol  testimony  could  be  resorted  to  in  order  to  show 
\i  hat  the  full  agreement  was,  and,  the  full  agreement  be- 
ing so  proved,  recovery  would  be  allowed  in  that  same 
action.  McManus  v.  Harrigan,  85  N.  Y,  Supp.  220 ;  Dodge 
V.  St  John,  96  N.  Y.  260 ;  Tischler  v.  Fishman,  68  N.  Y. 
Supp.  787 ;  Treasurer  of  State  Lunatic  Asylum  v.  Douglas, 
77  Mo.  647 ;  Burnett  v.  Wright,  135  N.  Y.  543. 

It  is  unnecessary  for  us,  in  this  case,  to  decide  w^hether 
or  not  the  remedy  on  such  a  bond  may  be  available  in  an 
action  at  law,  or  whether  it  would  be  necessary  to  bring 
a  suit  in  equity  for  a  reformation  of  the  instrument.  In 
either  event,  it  is  quite  apparent  that  the  mere  omission 
of  the  penalty  from  the  bond,  with  no  other  evidence  to 
show  that  the  defect  cannot  be  supplied,  is  not  such  an 
irregularity  that  it  can  be  said  that  no  bond  has  been 
given. 

When  the  facts  warrant  it — and  that  such  facts  do 
exist  in  this  case  is  not  denied — the  right  in  equity  to 
perform,  and  to  allow  a  recovery  on  the  bond  as  re- 
formed, is  clear.  State  v.  Administrator  of  Frank,  51 
Mo.  98 ;  Nourse  v.  Weitz,  120  la.  708 ;  Neininger  v.  State, 
50  Ohio  St.  394 ;  Russell  v.  Russell,  156  la.  674 ;  34  Cyc. 
927. 

Furthermore,  the  question  of  whether  or  not  the  land 
to  be  sold  will  bring  more  than  is  necessary  to  pay  the 
debts  is  a  question,  in  each  instance,  for  judicial  de- 
termination, and  must  be  determined  before  the  sale  is 
made.     The  statute  is  not  mandatory  that  a  bond  shall  be 
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given  in  every  instance,  as  in  the  case  of  guardian's  sales 
(Rev.  St.  1913,  sec.  1690),  and  the  case  of  Bachelor  v. 
Korh,  58  Neb.  122,  is  not  controlling  nor  applicable  here. , 
In  the  case  of  sales  by  administrators,  though  the  court 
may  err  in  judgment  in  its  determination  as  to  whether 
the  land  to  be  sold  will  bring  more  money  than  sufficient 
to  pay  debts,  and  may  err  on  the  question,  therefore,  of 
the  necessity  of  giving  sale  bond,  and  may  erroneously 
fail  to  require  a  bond,  such  error  of  judgment  does  not,^ 
of  course,  go  to  the  jurisdiction  of  the  court.  Since  the 
statute  leaves  the  matter  of  giving  bond,  at  least  when 
the  question  of  its  necessity  is  uncertain,  to  the  judicial 
determination  of  the  court,  it  cannot  be  said  that  the 
giving  of  the  bond  in  any  case  is,  by  statute,  jurisdictional, 
for  the  same  requirements  of  the  statute  cannot  be  said  to 
be  jurisdictional  in  one  case  and  not  jurisdictional  in  the 
other.  In  the  case  of  McClay  v.  Foxworthy,  18  Neb.  295, 
though  the  court  held,  in  an  appeal  on  objections  to  con- 
firmation, that  the  failure  to  give  a  bond  in  that  case  was 
erroneous,  it  did  not  hold  that  such  failure  was  juris- 
dictional. Under  similar  statutes  in  other  states,  the 
failure  to  give  such  a  bond,  though  the  failure  may  have 
been  erroneous,  has  been  held  not  to  be  a  jurisdictional 
defect.  Frothingham  v.  Petty,  197  111.  418;  Perkins  v. 
Fairfield,  11  Mass.  227;  Wyman  v,  Campbell,  6  Port. 
(Ala.)  219,  31  Am.  Dec.  Q77 ;  Norman  v.  Olney,  64  Mich. 
553 ;  18  Cyc.  759. 

It  is  our  opinion,  therefore,  that  plaintiffs  have  not 
shown  that  4:he  defect  in  the  bond  has,  in  this  instance, 
invalidated  the  sale. 

Again,  it  is  insisted  that  no  formal  order  allowing 
claims  was  ever  entered  in  the  county  court  in  the  ad- 
ministration proceeding.  The  administrator's  report 
shows  that  |2,987.99  was  paid  out  on  claims  and  costs  of 
administration.  The  county  judge  testified  that  it  was 
customary  to  make  an  entry  on  the  claim  docket  that 
claims  were  allowed,  but  thlat  in  this  instance  there  was 
no  room  to  make  such  an  entry,  as  the  entry  of  claims 
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coyered  the  entire  space  on  the  docket.  That  this  failure 
to  make  a  formal  entry  allowing  claims  is  not  fatal  to 
the  proceeding  in  the  district  court  for  a  license  to  sell  has 
been  decided  in  this  as  well  as  other  jurisdictions.  Haight 
V,  Hayes,  3  Neb.  (Unof.)  587;  Stow  v.  Kimball,  28  111.  93. 

The  more  serious  question  in  this  case  is  whether  the 
sale  must  be  held  void  by  reason  of  the  fact  that  the 
property  was  a  homestead.  Testimony  was  introduced  to 
show  the  value  and  condition  of  the  premises  at  the  time 
of  the  death  of  the  decedent  in  1895,  and  the  trial  court, 
in  this  case,  on  that  showing  made  a  finding  that  the 
property  could,  in  1896,  at  the  time  of  sale,  have  been 
divided  and  the  homestead  segregated  without  great 
diminution  in  value,  but  that  no  such  division  or  admeas- 
urement of  the  property  was  made.  The  trial  court, 
therefore,  now  orders  that  such  portion  of  the  property, 
as  should  then  have  been  set  aside  as  a  homestead,  be  now 
set  aside,  and  decrees  that  the  administrator's  deed  is 
void  as  to  so  much  of  the  property  as  represents  the 
homestead  interest,  but  valid  as  to  the  remainder. 

The  statutes  governing  execution  sales  of  homesteads 
(Rev.  St.  1913,  sees.  3080-30^8)  provide  that  the  debtor, 
where  his  property  is  levied  upon,  may  notify  the  sheriflf  of 
his  homestead  claim,  and,  upon  the  giving  of  such  notice, 
the  creditor  must  thereupon  proceed  to  have  appraisers  ap- 
pointed and  the  homestead  interest  admeasured  and,  if 
separable,  set  apart  for  the  debtor.  If  the  property  is 
not  capable  of  division,  it  may,  in  its  entirety,  then  be 
sold ;  but  from  the  proceeds  of  the  sale  an  amount,  in  lieu 
of  the  homestead  interest,  must  be  preserved  to  the  debtor. 

TheJse  provisions  of  the  statute  plainly  contemplate  that 
the  debtor  shall  make  definite  claim  of  exemption,  and  his 
failure,  when  opportunity  is  afforded,  to  give  such  notice 
prescribed  by  statute,  even  though  it  may  not  constitute  a 
waiver  of  the  homestead  right — a  doubtful  question,  under 
our  decisions  {Rector  v,  Rotton,  3  Neb.  171;  Yan  Doren 
r.  Wiedeman,  68  Neb.  243;  21  Cyc.  624)— would,  at  least 
where  the  property  is  of  more  value  than  |2,000,  relieve 
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the  creditor  from  requiring  an  appraisal  and  admeasure- 
ment of  the  homestead  interest  as  a  condition  precedent  to 
the  sale. 

When  the  debtor,  on  the  other  hand,  gives  the  statutory 
notice  of  his  claim,  an  appraisal  and  admeasurement  of 
the  homestead  interest,  when  such  interest  is  of  greater 
yalue  than  92,000,  is  a  prerequisite  to  a  valid  sale.  Cham- 
berlain Banking  House  v.  Zxitavem,  59  Neb.  623 ;  Quigley 
V  McEvony,  41  Neb.  73 ;  France  v.  Hohnhaum,  73  Neb.  70. 

These  statutes,  then,  if  applicable  to  administrator's 
gales,  have  not  been  followed  by  those  holding  a  home- 
stead interest  in  the  land,  and  the  requirements  for  ap- 
praisal and  admeasurement  of  the  homestead  have  not 
been  invoked.  All  persons  interested  in  the  land  were, 
necessarily,  made  parties  and  notified  of  the  proceeding 
in  the  district  court  for  the  license  to  sell.  In  that  pro- 
ceeding, the  homestead  interests  must  necessarily  be  de- 
termined, and  any  of  such  parties  interested  in  the  prop- 
erty were  at  that  time  afforded  a  hearing,  to  the  end  of 
dt^termining  those  questions. 

In  the  case  of  Wardell  v.  Wardell,  71  Neb.  774,  it  is 
held  that  the  district  court  has  jurisdiction  to  sell  the 
homestead  when  it  is  of  greater  value  than  f  2,000,  though 
the  statutory  provisions,  above  mentioned,  having  to  do 
with  execution  sales,  have  not  been  complied  with.  In 
such  a  case,  the  questions  to  be  determined  by  the  court 
are  whether  the  homestead  property  is  of  more  value  than 
$2,000,  and  whether  it  may  be  segregated  from  the  re- 
mainder of  the  property  without  material  injury.  That 
the  property  in  this  case  was  of  greater  value  than  $2,000 
If  not  questioned,  since  at  the  sale  it  brought  $2,250.  The 
question  of  whether  the  property  was  divisible  without 
material  injury  was  a  matter  for  judicial  determination. 
It  is  presumed  that  the  court  exercised  its  best  judgment 
on  that  question.  The  evidence  upon  which  the  court 
acted,  if  any,  is  entirely  outside  the  record,  which  comes 
to  us.  It  may  have  been  that  the  court  made  a  grievous 
error  in  its  decision,  but  such  an  error  does  not  go  to  the 
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jurisdiction  of  the  court  to  act.  The  court  had  power  to 
sell  the  property,  and,  where  the  record  is  silent,  pre- 
sumptions favor  the  validity  of  the  sale.  We  do  not  be- 
lieve such  a  sale  is,  on  that  ground,  subject  to  collateral 
attack.  Reinhardt  v.  Seaman^  208  IlL  448;  Bradley  v. 
Drone,  187  111.  175 ;  Sigmond  v.  Bebher,  104  la,  431 ;  Doran 
V.  Kennedy,  122  Minn.  1,  affirmed  in  237  U.  S.  362 ;  Wat- 
kins  Land  Mortgage  Co.  v.  Mullen,  62  Kan.  1.  In  the 
latter  case  the  court  said :  "Generally  speaking,  when  a 
court  is  invested  with  power,  upon  evidence,  to  determine 
a  state  of  facts  and  declare  the  law  applicable  thereto,  its 
decision,  no  matter  how  erroneous,  is  conclusive." 

With  regard  to  the  court's  disposition  of  the  proceeds  of 
the  sale,  that  was  a  matter  which  the  purchaser  would  not 
be  bound  to  follow.  The  sale  having  been  confirmed  and 
no  appeal  taken,  those  who  had  teld  homestead  interests 
in  the  land  were  relegated  in  their  rights  to  their  proper 
bhares  in  the  proceeds  of  the  sale  which  they  were,  under 
the  law,  entitled  to  hold  in  lieu  of  homestead. 

It  is  our  opinion  that  the  objections  made  are  not 
sufficient  to  show  that  the  sale  is  void,  and,  therefore,  that 
the  plaintiffs  in  this  action  have  at  this,  time  no  interest  in 
the  land.  Their  action  to  quiet  title  as  against  the  de- 
fendant is,  therefore,  dismissed. 

Reversed  and  dismissed. 


Albert  Bowen  et  al.,  appellees,  v.  M.  A.  Selby  :  Pleas- 
ant W.  Brown  et  al.,  appellants. 

Filed  May  6,  1921.    No.  21776. 

1.  Landlord  and  Tenant:  Mobtoage  of  Leasehold:  Rights  of 
MoBTGAQEE.  A  mortgagee  of  a  leasehold  interest  in  land  takes 
his  mortgage  charged  with  notice  of  all  the  covenants  and  condi- 
tions of  the  lease  and  the  provisions  for  forfeiture,  in  case  of 
nonpayment  of  rent. 

2.    :  :  .  The  mortgage  interest  is  only  coextensive 

with  the  leasehold  interest,  and  the  mortgage  interest  falls  with 
a  termination  of  the  lease. 
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3.    :-:  :    Forfeitubb  or  Lease.    Where  the  lease  provides 

for  forfeiture  for  nonpayment  of  rent,  the  default  in  payment  of 
rent  is  as  much  the  default  of  the  mortgagee  as  that  of  the 
tenant,  and  where  the  landlord,  during  the  period  of  default  which 
had  continued  for  nine  months,  elects  to  forfeit  and  does  so,  and 
retakes  possession,  held^  that  the  lease  was  terminated  and  the 
mortgage  interest,  so  far  as  it  concerned  the  remainder  of  the 
term,  was  destroyed* 

Appeal  from  the  district  court  for  Dundy  county: 
Harry  S.  Dungan^  Judge.    Reversed  and  dismissed. 

James  d  Danley,  for  appellants. 

Z/.  E.  Anderson,  J.  H.  Broody  and  Charles  T.  Jenkins, 
contra. 

Flansburg^  J.  * 

Action  by  plaintiffs  to  foreclose  a  mortgage  on  a  lease. 
The  lower  court  decreed  foreclosure,  and  from  this  decree 
the  defendants  appeal. 

Defendants  are  the  owners  of  certain  ranch  and  pasture 
land,  and  executed  a  written  lease  thereon  to  one  Selby 
for  a  term,  beginning  March  1,  1917,  and  ending  February 
28,  1922.  Rent  of  f 500  a  year  was  payable  on  the  1st 
day  of  January  of  each  year  thereafter  during  the  period 
of  the  lease.  The  rent  payable  on  January  1,  1919,  was 
not  paid  when  due.  Under  the  statute  (Rev.  St.  1913, 
sec.  8467 ) ,  Selby  then  became  a  tenant  holding  over  his 
term.  The  written  lease,  furthermore,  contained  a  stip- 
ulation that,  in  the  event  Selby  should  fail  to  pay  his  rent 
when  due,  the  defendants,  lessors,  might  "at  any  time  ( at 
their)  election  either  distrain  for  said  rent  due,  or  de- 
clare this  lease  at  an  end  and  recover  possession  as  if  the 
same  was  held  by  forcible  detainer;  the  said  ♦  •  ♦ 
(Selby)  hereby  waiving  any  notice  of  such  election  or  any 
demand  for  the  possession  of  the  said  premises.'' 

While  thus  in  default,  Selby  executed  the  mortgage  to 
plaintiffs  covering  his  leasehold  interest  in  the  land.  This 
mortgage  waa  made  and  delivered  to  the  plaintiffs  on 
June  28, 1919.    The  defendants  testified  that  on  February 
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27,  1919,  they  had  given  written  notice  to  Selby",  declar- 
ing that,  by  reason  of  his  failure  to  pay  rent,  they  de- 
clared the  lease  forfeited.  Selby,  however,  was  not  im- 
mediately ousted  from  the  premises,  and  the  plaintiffs 
claim  that  the  testimony  of  the  defendants,  with  regard 
to  the  giving  of  such  written  notice,  is  discredited,  and  it 
may  have  been  that  the  trial  court  so  found.  However 
that  may  be,  it  appears  that  the  defendants,  in  September, 
1919,  forced  Selby  off  the  land  by  reason  of  his  default, 
and  took  possession.  This  they  undoubtedly  had  the  legal 
right  to  do,  the  payment  of  rent  being  still  in  default.  At 
this  time  the  deifendants  pui^chased  from  Selby  certain 
stock  and  personal  property  that  he  had  on  the  place,  and, 
in  that  transaction,  the  rent  due  defendants  no  doubt 
must  have  been  accounted  for  and  Selby  credited  with 
payment. 

The  lower  court  held  that,  by  the  settlement  and  the 
credit  of  the  payment  of  rent,  the  forfeiture  of  the  lease 
was  necessarily  waived  by  the  defendants,  and  that  the 
lease,  thus  reinstated,  inured  to  the  benefit  of  the  mort- 
gagee. There  is  nothing  in  the  record,  however,  to  show 
that  the  forfeiture  of  the  lease  was  waived.  On  the  other 
hand,  the  proof  to  the  contrary  is  clear.  Nor  does  it  ap- 
pear that  the  defendants  were  at  that  time  on  any  ground 
estopped  from  insisting  upon  a  forfeiture  as  against  Selby. 
Though  the  defendants  may,  in  their  settlement,  in  which 
they  purchased  the  personal  property  of  Selby,  have 
credited  him,  and  deducted  from  the  amount  of  their  set- 
tlement, the  fSOO  rent  due,  and  which  at  that  time  had 
been  in  default  for  nine  months,  still  it  appears  that  the 
defendants  were  at  that  time  demanding  possession  of 
the  premises  and  a  forfeiture  of  the  term,  and  that  the 
rent  paid  in  no  manner  covered  any  period  of  time  under 
the  lease  which  had  not,  at  that  time,  already  elapsed. 

That  the  owners  had  a  right  to  insist  upon  a  forfeiture, 
and  at  the  same  time  collect  for  the  rent  which  was  owing 
them  for  past  years  under  the  lease,  has  been  decided  in 
O'Connor  v,   Timmermann,  85   Neb.   422,  where,   under 


Vol.  106]  JANUARY  TERM,  1921.  169 

Bowen  t.  Selby. 

similar  circumstances^  this  court  said  (p.  424)  :  '^It  is 
further  contended  that  the  acceptance  of  payment  of  rent 
after  September  1,  1906,  constituted  a  waiver  of  for- 
feiture. This  cannot  be  so.  The  unpaid  rent  constituted 
a  debt  owing  from  the  tenant  to  the  landlord,  and  the 
acceptance  of  money  owing  upon  this  debt,  in  the  ab- 
sence of  any  agreement  or  conditions  whereby  the  land' 
lord  agreed  to  waive  the  forfeiture  and  reinstate  the  ten- 
ancy, could  not  affect  his  right  to  recover  possession.'' 

When  the  plaintiffs  acquired  their  mortgage  on  the 
leasehold  interest  of  Selby,  they  did  so,  charged  with 
notice  of  the  covenants  of  the  lease,  and  the  provisions  for 
forfeiture  in  case  of  the  nonpayment  of  rent.  Maxwell  v. 
Urban,  22  Tex.  Civ.  App.  565 ;  BarroUhet  v.  Battelle,  7 
Cal.  i50 ;  BolUnghotise  v.  Arnold,  174  N.  W.  (la.)  56a ;  24 
€yc.  982,  987. 

It  was  their  duty,  as  much  as  that  of  Selby,  to  see  that 
those  covenants  were  complied  with  and  that  the  lease 
be  saved  from  forfeiture.  Yet  they  never  communicated 
with  the  owner,  and,  during  the  entire  period  of  default, 
made  no  effort  to  discover  the  default,  nor  to  require  that 
past-due  rent  be  paid.  The  mortgagee  of  the  leasehold 
interest  takes  his  mortgage  subject  to  all  the  covenants 
and  conditions  of  the  lease,  and  the  mortgage  is  only  co- 
extensive with  the  term  of  the  lease.  The  mortgage  in- 
terest falls  with  a  termination  of  the  leasehold  interest. 
24  Cyc.  987. 

In  a  case  very  similar  to  the  case  at  bar,  Abrahams  v. 
Tappe,  60  Md.  317,  the  court  held  that,  where,  under  like 
provisions  in  a  lease,  the  landlord  elects  to  forfeit  the 
lease  for  the  nonpayment  of  rent,  the  mortgage  interest 
terminates.  The  court  said  (p.  322) :  "When  Caroline 
Tappe  became  the  assignee  of  the  leasehold  interest  by 
Tirtue  of  its  conveyance  to  her  in  the  deed  of  mortgage, 
she  took  it  subject  to  all  the  conditions  and  covenants  of 
the  lease  to  George  Feller.  Her  failure  to  pay  the  rent 
and  to  keep  the  taxes  paid  up,  was  equally  a  default  in  her 
as  in  the  original  lessee.    It  was,  as  we  have  seen,  ex- 
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prfcssly  stipulated  in  the  lease,  that  if  the  rent  should  be 
suffered  to  fall  in  arrear  for  one  year,  the  lessor  or  his 
assigns  might  reenter  upon  the  premises  and  hold  the 
same  as  if  the  lease  had  never  been  made. 

"The  rent  having  been  allowed  to  remain  unpaid  for 
more  than  one  year,  and  Mrs.  Abrahams  having  by  reason 
of  that  default,  and  in  the  assertion  of  her  rights  as  land- 
lord, secured  an  actual  and  peaceable  repossession  of  the 
premises,  which  in  fact  she  found  deserted,  the  lease  be- 
came absolutely  forfeited,  and  the  mortgage,  so  far  as  it 
aflfected  the  premises,  fell  with  it." 

It  is  our  opinion,  therefore,  that  the  repossession  by  de- 
fendants of  the  property,  under  the  provisions  of  the 
lease,  allowing  them  to  forfeit  and  take  possession  by 
reason  of  the  default  in  payment  of  rent,  terminated  the 
mortgage  interest  of  the  plaintiffs  and  left  them  with  no 
interest  to  foreclose. 

The  decree  of  foreclosure  is  therefore  set  aside  and  the 
case  reversed  and  dismissed. 

Reversed  and  dismissed. 


State^  ex  rel.  Adam  J.  Blair^  appellee,  v.  A.  A.  Bischop^ 

County  Judge,  appellant. 

Filed  May  6,  1921.    No.  21840. 

Mandamus:  Claim  Against  Estate:  Appeal:  Suspension  or  Pay- 
ment. It  is  within  the  Judicial  discretion  of  the  county  court 
(Rev.  St.  1913,  sees.  1399,  1400),  in  an  administration  proceeding, 
to  suspend  the  payment  of  a  disputed  claim  during  the  pendency 
of  an  appeal  from  an  order  allowing  the  claim,  taken  from  the 
district  court  to  the  supreme  court,  though  no  supersedeas  bond  is 
given,  and  such  discretion  cannot  be  arbitrarily  interfered  with 
by  mandamus. 

Appeal  from  the  district  court  for  Otoe  county.:  James 
T.  Begley,  Judge.    Reversed  atid  dismissed. 

Paul  Jessetiy  L.  F.  Jackson  and  D.  W.  Livingston,  for 
appellant. 
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W.  F.  Moran,  contra. 

Flansburg,  J. 

Mandamus  issued  from  the  district  court  for  Otoe 
county,  directing  the  county  judge  of  Otoe  county  to  re- 
quire the  administrator  of  an  estate,  then  being  admin- 
istered in  the  county  court,  to  pay  a  creditor's  claim. 

The  claim  had  been  presented  in  the  county  court  and 
allowed.  From  the  order  of  allowance  the  administrator 
lefused  to  appeal,  and  an  appeal  was  taken  to  the  district 
court  by  the  heirs.  In  the  district  court  the  claim,  in  the 
amount  of  |13,000,  was  again  allowed  and  judgment  en- 
tered in  that  amount.  The  district  court  refused  to  fix 
the  amount  of  a  supersedeas  for  an  appeal  to  the  supreme 
court.  A  supersedeas  bond  was  nevertheless  filed.  This 
tht  district  court  refused  to  recognize,  holding  that  it  was 
insufficient  under  the  statute,  and  certified  its  judgment 
of  113,000,  on  the  claim,  to  the  county  court.  The  county 
judge  thereupon  issued  a  citation  upon  the  administrator 
to  show  cause  why  the  claim  should  not  be  paid.  At  that 
hearing  the  heirs  intervened  and  made  showing  that  an 
appeal  had  been  taken  from  the  district  court  to  the  su- 
preme court.  The  county  judge  then  suspended  payment 
to  await  the  final  outcome  of  the  case  on  that  appeal. 

On  application  of  the  claimant,  the  district  court  issued 
a  peremptory  writ  of  mandamus,  requiring  the  county 
judge  to  immediately  pay  the  claim.  This  order  the  dis- 
trict court  refused  to  supersede.  Application  was  made 
by  respondent  for  10  days'  time  in  which  to  apply  to  the 
supreme  court  for  a  supersedeas,  but  this  was  also  denied. 
Re8i>ondent  immediately,  on  the  same  day,  applied  to  the 
supreme  court  for  a  suspension  of  execution  and  time  to 
make  a  showing  for  a  supersedeas,  and  this  application 
was  by  this  court  allowed.  Respondent,  however,  in  the 
miantime,  complied  with  the  writ  of  mandamus,  doing  so 
a  short  time  previous  to  receiving  notice  of  this  court's 
action.  The  claim  was  thereupon,  under  order  of  the 
county  court,  paid  to  the  claimant  by  the  administrator. 

It  is  unnecessary  to  determine  in  this  case  the  suffl- 
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ciency  of  the  bond,  filed  by  the  heirs  in  the  district  court, 
to  supersede  the  judgment,  pending  the  appeal  from  the 
decision  of  that  court.  It  is  our  opinion  that  the  writ  of 
mandamus,  directing  the  county  judge  to  order  the  claim 
paid,  was,  in  any  event,  unwarranted,  and  an  undue  inter- 
ference with  the  jurisdiction  and  judicial  functions  which 
are,  by  law,  delegated  to  him.  The  district  court  may 
enter  its  judgment  on  an  appealed  claim  and  notify  the 
county  court  of  its  decision,  but  cannot  control  nor  direct 
the  county  court  in  the  administration  of  the  estate,  nor 
distribution  of  the  assets  in  any  of  those  steps  in  the 
proceeding  where  the  county  court  is  vested  with  a  judi- 
cial discretion. 

By  section  1399,  Rev.  St.  1913,  with  regard  to  the  pay- 
ment of  claims  in  the  county  court,  it  is  provided  that, 
"if  an  appeal  shall  have  been  taken,  and  shall  remain  un- 
determined, the  court  may  suspend  the  decree  for  the 
payment  of  debts,"  until  the  final  outcome  of  the  matter 
pn  appeal. 

It  is  the  function  of  the  county  court  to  protect  the 
rights  of  the  parties  interested  in  the  estate.  Even 
though  no  supersedeas  is  given,  the  county  court  is  not 
1  equired  by  statute  to  immediately  order  the  payment  of 
a  claim,  but,  pending  appeal,  may,  in  its  discretion,  sus- 
pend payment.  This  provision  is  for  the  obvious  pur- 
pose of  protecting  the  estate.  Should  a  claim  be  paid 
pending  appeal,  where  supersedeas  is  not  given,  and  then 
the  claim,  in  the  final  outcome  of  the  case,  be  denied,  and 
should  the  claimant,  to  whom  the  money  had  been  paid, 
prove  insolvent  or  be  beyond  the  jurisdiction  of  the  court, 
restoration  of  those  proceeds  to  the  estate  might  be 
rendered  impossible.  See  In  re  Estate  of  JoneSy  83  Neb. 
841.  The  matter  of  suspending  payment  during  appeal  is 
a  matter  resting  in  the  sound  discretion  of  the  county 
court,  and  hence  cannot  be  arbitrarily  interfered  with 
by  mandamus.  State  v.  Laflin^  40  Neb.  441;  State  v. 
Churchill  37  Neb.  702 ;  State  v.  Grimes,  96  Neb.  719. 

The  judgment  granting  the  writ  of  mandamus  is,  theri^ 
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fore^  reversed  and  the  action  dismissed. 

Beyersed  and  dismissed. 


In  re  Estate  op  John  Strolberg. 
August    Strolberg^   Executor,    appellant,    v.    Emma 

Strolberg  et  al.,  appellees. 

Filed  Mat  6,  1921.    No.  21416. 

1.  wnia:  Legacies:  Payment:  Resobt  to  Realty.  Whether  the 
real  estate  may  be  resorted  to  for  the  payment  of  legacies  when 
the  personal  property  of  the  estate  is  Insufficient  is  a  question  of 
intention,  which  may  appear  either  expressly  or  by  implication 
from  the  language  and  dispositions  of  the  will,  read  in  the  light 
of  the  circumstances  existing  when  it  was  made. 

2.  :  :  :  .  Where  there  are  pecuniary  leg- 
acies in  a  will,  followed  by  a  general  residuary  disposition  of 
the  whole  estate,  both  real  and  personal,  the  real  estate  included 
in  the  residue  will,  as  a  general  rule,  be  chargeable  with  the 
legacies,  unless  such  construction  is  restrained  or  avoided  by  the 
other  provisions  of  the  will. 

3.  :  :  :  .  A  direction  in  the  will  that  leg- 
acies be  paid  out  of  the  personal  estate,  unaccompanied  by  lan- 
guage indicating  a  deliberate  intent  that  the  real  estate  should 
not  be  resorted  to  in  case  of  deficiency  of  personal  property,  will 
not  prevent  the  legacies  from  being  charged  upon  the  residuary 
real  estate. 

4.    :  :  :  .  The  fact  that  the  word  "residue" 

is  not  followed  or  qualified  by  such  words  as  "after  the  payment  of 
legacies,"  or  that  no  power  of  sale  to  pay  legacies  is  given,  will 
not  affect  the  operation  of  the  rule  making  them  a  charge  upon 
the  real  estate  by  virtue  of  the  residuary  provisions  of  the  wiU. 

6.    :  :  :     Evidence.    Evidence  of    the    testator's 

financial  condition  and  habits  of  investment  is  admissible  to  show 
fhat  he  did  not  at  the  time  he  made  the  will  have,  or  contemplate 
having  when  the  will  should  become  operative,  sufficient  personal 
property  to  discharge  the  legacies,  and  that,  therefore,  it  was  not 
his  intention  that  his  personal  estate  alone  should  be  responsible 
for  their  payment 

6.    :    Construction.   Effect  should  be  given  to  all  the  provl- 

Blons  of  a  wiU,  if,  in  the  light  of  the  surrounding  circumstances, 
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it  can  be  done  consistently  with  the  recognized  rules  of  construc- 
tion as  to  the  testator's  Intent. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bruno  O.  Hostbtlbr,  Judge.    Reversed. 

C.  P.  Anderhery,  for  appellant. 

1T\  D.  Oldham^  contra. 

DOBSEY,  C. 

The  sole  question  involved  in  this  appeal  is  whether  op 
not  certain  bequests  in  the  last  will  and  testament  of 
John  Strolberg,  deceased,  are  chargeable  upon  his  real 
estate  upon  d'eficiency  of  personal  estate  with  which  to 
pay  them.  The  executor  filed  his  petition  for  license  to 
sell  the  real  estate  for  that  purpose.  The  widow,  and  a 
minor  child  and  devisee  by  his  guardian  ad  litem,  filed  ob- 
jections on  the  ground  that  the  real  estate  was  not  liable; 
the  trial  court  dismissed  the  petition,  and  the  executor 
appeals. 

The  will  consists  of  numerous  articles,  first  of  which 
is  a  direction  to  pay  debts  out  of  the  personal  estate. 
Each  of  the  next  seven  articles  of  the  will  contains  a  be- 
quest to  a  different  branch  or  foundation  of  the  Swedish 
Lutheran  Church.  These  bequests,  aggr^ating  |2,500, 
are  in  the  following  form,  differing  only  as  to  name  and 
amount:  "I  give,  devise  and  bequeath  to  the  Augustana 
College  and  Theological  Seminary,  Rock  Island,  Illinois, 
the  sum  of  two  hundred  and  fifty  dollars  (f 250.00)." 
Nv.xt  after  the  foregoing  bequests  is  the  following  para- 
graph :  "All  the  foregoing  bequests  being  special  in  their 
nature  as  above  set  out  and  made  to  the  various  benevo- 
lent and  charitable  institutions  shall  be  paid  out  of  my 
personal  estate  and  the  executive  board  or  the  proper 
officers  of  the  same  who  are  competent  to  receive  such 
bequests  by  my  executor  who  shall  take  their  receipts  for 
the  same  in  full  settlement  of  the  various  devises  so 
made.'' 

Succeeding  articles  of  the  will  set  forth  that  the  testator 
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had  already  provided  for  four  of  his  sons,  and  that  he 
wished  to  leave  the  sum  of  |500  to  each  of  two  children 
of  his  son  Edward,  the  payment  of  which  he  charged  as  a 
lien  upon  80  acres  of  land  in  Kearney  county,  which  he 
devised  in  fee  to  his  son  John  Walter  Strolberg,  subject 
to  the  use  of  the  land  by  his  widow  until  his  said  son 
should  attain  the  age  of  21.  To  his  widow  he  devised  and 
bequeathed  certain  specific  articles  of  personal  property 
and  the  life  estate  in  lots  in  the  cxty  of  Holdrege  con- 
stituting his  homestead,  and  also  the  itse,  rents  and  profits 
of  the  80  acres  devised  to  John  Walter,  together  with  the 
use  of  certain  other  described  city  property  in  Kearney, 
from  all  of  which  real  estate  she  was  to  receive  the  in- 
come until  his  said  son  should  attain  his  majority.  The 
residuary  provisions  of  the  will  were  as  follows :  In  case 
both  his  widow  and  his  son  John  Walter  should  live  until 
thv.  latter  became  21,  he  devised  the  residue  of  his  prop- 
erty, both  real  and  personal,  not  devised  in  the  will,  one- 
fourth  to  his  widow  and  the  remaining  three-fourths,  in 
equal  shares,  to  his  sons  August,  Frank,  Emil  and  John 
Walter.  In  case  either  his  widow  or  his  son  John  Walter 
should  die  before  the  latter  became  21,  he  devised  the 
residue  aforesaid  one-fourth  to  the  survivor  of  them  and 
one-fourth  each  to  his  sons  August,  Frank  and  Emil.  If 
either  or  both  of  the  children  of  his  son  Edward  should 
dii.  before  his  son  John  Walter  became  21,  then  the  legacy 
of  |500  should  lapse  as  to  each  such  deceased  grandchild 
and  should  cease  to  be  a  lien  upon  the  land  devised  t^  John 
Walter.     His  son  August  was  nominated  executor. 

The  will  was  duly  probated  and  the  executor  qualified. 
The  money  and  personal  property  of  the  estate,  amounting 
to  about  |1,000,  sufficed  to  pay  the  debts  and  expenses  of 
administration,  but  was  not  enough  to  discharge  the  seven 
bequests  to  the  various  church  organizations. 

The  principles  that  govern  this  case  are,  in  substance, 
that  l^acies,  as  a  general  rule,  are  payable  primarily  out 
of  the  personal  estate  of  the  testator,  and  that  real  estate 
will  not  be  charged  with  their  payment  unless  the  inten- 
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tion  to  do  so  is  expressly  declared  or  clearly  inferable 
from  the  dispositions  of  the  will ;  that  the  chief  criterion 
is  the  intention  of  the  testator,  which  may  appear  either 
expressly  or  by  implication  from  the  language  and  dis- 
positions of  the  will;  that  such  intention  cannot  be  in- 
ferred solely  from  or  shown  solely  by  evidence  of  cir- 
cumstances altogether  extraneous  to  the  will,  nor  is  such 
evidence  admissible  on  the  question  of  intent  where  there 
is  no  ambiguity  in  tlie  will;  but  where  legacies  are  not 
expressly  charged  uI)oi^  the  land  and  the  intention  of  the 
testator  is  not  clear,  the  court  may  and  should,  for  the 
purpose  ot  ascertaining  the  intention,  read  the  will  in 
the  light  of  the  circumstances  existing  when  it  was 
made. 

The  principal  facts  relied  upon  as  disclosing  that  intent 
are,  first,  the  language  of  the  residuary  clause  in  which  he 
devised  "all  the  rest  and  residue  of  my  property,  both 
personal  and  real,  not  hereinbefore  devised"  to  certain 
persons  upon  certain  contingencies.  Counsel  for  the  ap- 
pellant argue  that,  as  "residue"  means  that  which  is  left 
over  after  the  previous  dispositions  of  the  will  have  been 
carried  out,  the  testator  must  have  meant  that  his  real 
Cbtate  as  well  as  personal  property  should  be  looked  to  for 
the  payment  of  the  legacies;  second,  that,  as  shown  by 
testimony  introduced  by  the  appellant,  the  testator  never 
had  so  large  a  sum  as  would  be  required  to  pay  these  leg- 
acies for  any  considerable  time;  that  he  was  in  the  habit 
of  keeping  his  money,  as  it  came  in,  closely  invested,  it 
being  customary  with  him  to  purchase  small  rental  prop- 
erties in  the  city  of  Kearney.  Three  of  these  properties 
he  had  acquired  before  August,  l&ll,  when  the  will  was 
made,  and  he  purchased  five  others  after  that  time  at 
prices  ranging  from  J320  to  |700.  Counsel  deduce  from 
this  that,  in  view  of  his  settled  habit  of  investing  in  these 
small  properties  instead  of  allowing  his  money  to  accumu- 
late, he  could  not  have  intended  to  limit  the  payment  of 
legacies  to  money  or  personal  property,  of  which  he  did 
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not  keep  sufficient  on  hand,  but  had  in  mind  that  these 
inyestments  should  be  resorted  to  and  therefore  placed 
them  in  the  residuary  provisions  of  the  will. 

The  testator  made  but  one  specific  devise  of  real  estate 
— the  80  acres  to  his  son  John  Walters,  subject  to  the  life 
use  thereof  by  the  widow,  and  subject  also  to  the  specific 
l^acies  to  his  grandchildren.  No  specific  devise  of  real 
estate  in  fee  was  made  to  the  widow.  He  gave  her  only 
the  income  until  John  Walter  became  of  age.  All  the 
real  estate  other  than  John  Walter's  80  acres  was  part 
of  the  residue,  so  far  as  the  fee  is  concerned.  This  con- 
sisted of  the  Holdr^e  and  Kearney  city  property,  the 
income  from  which  was  devised  to  the  widow,  and  there 
was  no  other  property  included  in  the  residue,  because 
the  personal  property  was  either  specifically  bequeathed 
to  the  widow  or  consumed  in  paying  debts  and  expenses 
of  administration. 

A  rule  to  which  sanction  has  been  given  by  this  court 
is  that,  when  pecuniary  legacies  are  given  in  the  will  and 
there  is  a  gift  of  the  residue,  both  real  and  personal,  the 
residue  being  blended  in  one  mass,  the  presumption  arises 
that  the  testator  intended  to  charge  the  entire  residuary 
estate  with  the  payment  of  the  legacies,  for  the  reason 
that,  in  such  case,  the  residue  can  only  mean  what  re- 
mains after  satisfying  the  previous  gifts.  Klug  v.  Seega- 
barth,  98  Neb.  272;  Leims  v.  Darling,  16  How.  (U.  S.)  1; 
Coon  V.  Coon,  187  Ind.  478;  Reynolds  v.  Reynolds,  27  R. 
I.  520 ;  Bird  v.  Stout,  40  W.  Va.  43 ;  Lacey  v.  Collins,  134 
la.  583 ;  Paterson  General  Hospital  Ass^n  v,  Blauvelt,  72 
N.  J.  Eq.  725 ;  Turner  v.  Oihb,  48  N.  J.  Eq.  526. 

Appellees  contend,  however,  that  any  presumption 
which  might  ordinarily  arise  from  the  language  of  the 
residuary  clause  that  the  testator  intended  to  charge  the 
legacies  upon  real  estate  is  rebutted  by  the  express  pro- 
vision in  the  will  stating  that  the  bequests  in  controversy 
were  special  in  their  nature  and  directing  that  they  be 
paid  out  of  the  personal  estate.  Counsel  argues  that  the 
testator  thereby  gave  conclusive  evidence  of  his  intention 
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that  the  personal  property  should  be  the  only  source  of 
payment.  As  we  view  that  provision  of  the  will,  the 
testator^  in  saying  that  the  legacies  were  special  in  their 
nature  and  that  the  executor  should  pay  them  out  of  the 
persi>nalty,  meant  to  point  out  the  manner  in  which  he 
desired  those  particular  bequests  to  be  treated,  as  dis* 
tinguished  from  the  two  legacies  to  his  grandchildren, 
which  were  the  only  other  pecuniary  legacies  in  the  will 
and  which  were  not  to  be  paid  until  his  son  John  Walter 
became  21,  the  legacies  remaining  in  the  meantime  charged 
upon  the  land  devised  to  his  said  son.  The  thought  in- 
tended to  be  conveyed  by  this  language  was  that  the 
legacies  to  the  charitable  and  religious  institutions  were 
to  be  paid  in  the  process  of  administration,  in  contrast 
with  the  other  legacies,  payment  of  which  was  to  be  de- 
layed until  a  definite  future  time. 

Assuming  that  such  was  the  testator's  meaning,  what 
effect  must  be  given  to  the  direction  that  the  legacies  be 
paid  out  of  his  personal  estate?  Is  it  to  be  taken  as  a 
positive  affirmation  of  the  testator's  intent  that  the  per-' 
sonal  property  should  alone  be  chargeable?  Such  intent, 
according  to  the  rule,  is  presumed  in  the  case  of  every 
pecuniary  legacy,  unless  it  appears  that  resort  to  the  real 
estate  in  case  of  deficiency  of  personal  assets  was  in- 
tended. It  is  equally  the  rule,  as  we  have  seen,  that  if 
there  is  a  devise  of  the  residue,  both  real  and  personal,  in 
one  mass,  after  pecuniary  l)equests,  it  is  ordinarily  suffi- 
cient proof  of  intent  to  charge  the  realty.  Is  that  proof 
of  intent  overcome  and  rendered  nugatory  in  the  case  be- 
fore us  by  the  express  direction  that  the  legacies  be  paid 
out  of  the  personal  property?  In  our  view,  that  was 
simply  a  statement  of  what  the  law  would  have  implied 
if  that  direction  had  been  omitted  from  the  will.  The  law 
makes  the  personal  property  the  fund  for  the  payment  of 
legacies  in  the  absence  of  any  direction.  But  there  wa« 
nothing  in  the  language  directing  that  the  legacies  be  paid 
out  of  the  personal  property  which  would  indicate  a 
deliberate  intent  to  debar  the  legatees  from  resorting  to 
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the  real  estate  in  default  of  personal  property,  if  the  lan- 
guage of  the  residuary  clause  gives  them  that  right.  The 
will  nowhere  says  that  the  personal  estate  was  to  be  the 
only  or  exclusive  fund  for  the  payment  of  legacies  or  that 
the  land  should  in  no  event  be  liable.  We  therefore  con- 
clude that  the  direction  to  pay  the  legacies  in  question  out 
of  the  personal  property  will  not  of  itself  overcome  the 
force  of  the  residuary  clause  and  prevent  it  from  operat- 
ing to  charge  the  l^acies  upon  the  real  estate  covered 
thereby  if,  tested  by  the  rule  hereinbefore  stated,  it  other- 
wise would  have  that  effect. 

Counsel  for  the  appellees  contend,  however,  that  th'3 
residuary  clause  should  not  be  interpreted  as  showing  an 
intent  to  charge  the  real  estate,  because  it  is  lacking  in 
such  qualifying  words  as  "after  the  payment  of  l^acies," 
following  the  word  "residue,'^  to  indicate  that  legacies 
were  to  be  deducted,  and  that  there  was  no  power  of  sale 
to  the  executor,  which  would  have  been  a  further  indica- 
tion of  the  testator's  intent  to  make  the  real  estate  liable. 
In  none  of  the  cases  cited  in  support  of  the  rule  above  re- 
ferred to  was  it  deemed  necessary  that  the  word  "residue^' 
should  be  qualified,  as  contended  by  counsel,  or  that  there 
should  be  an  express  power  of  sale,  in  order  to  make  the 
residuary  clause  effective  to  charge  real  estate  included 
therein  with  the  payment  of  legacies.  The  rule  is  one  of 
implication  arising  from  the  blending  of  the  real  and  per- 
sonal estate  in  the  residuum  and  from  the  fact  that  the 
word  '^residue,"  if  real  estate  is  expressly  made  a  com- 
ponent part  thereof,  means  that  part  of  the  real  estate,  not 
specifically  devised  in  the  preceding  portions  of  the  will, 
remaining  after  the  prior  dispositions  of  the  will  have 
been  satined.  This  rule  is  unaffected  by  the  fact  that 
there  are  no  precise  words  referring  to  the  payment  of 
legacies  in  the  residuary  clause  or  that  no  express  power 
of  sale  is  given. 

As  strengthening  the  presumption  arising  from  the  rule 
just  discussed,  the  appellant  relies  also  upon  the  testi- 
mony relating  to  the  financial  condition  of  the  testator 
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when  the  will  was  made  and  to  his  habit  of  making  small 
investments  in  city  lental  property  as  a  further  mani- 
festation that  he  must,  of  necessity,  have  intended  that  the 
legacies  should  be  paid  out  of  the  proceeds  of  the  real 
estate  included  in  the  residuary  clause.  This  testimony 
indicates  that  it  was  at  least  very  unlikely  that  he  had  as 
much  as  |2,500  in  money  or  personal  property  when  the 
v/ill  was  made.  If  he  did  not  have  enough  on  hand  to 
pay  the  legacies,  that  fact  is  regarded  by  some  courts  as 
of  almost,  if  not  quite,  controlling  importance  in  de- 
termining whether  the  testator  intended  that  the  personal 
property  should  constitute  the  exclusive  fund  for  their 
payment.  In  McOoldrick  v.  Bodkin,  125  N.  Y.  Supp.  101, 
this  rule  is  announced :  ^^It  is  to  be  presumed  that  a  will 
was  drawn  honestly  and  in  good  faith,  and  that  when 
testator  provided  ^  a  legacy  he  intended  that  it  should  be 
paid;  such  presumption  not  being  absolute,  but  coming 
into  play  only  when  the  circumstances  surrounding  the 
making  of  the  will  give  fair  cause  for  its  rise."  And  it  is 
said  in  the  opinion :  "Hence  the  courts  have  always  con- 
sidered as  of  almost  controlling  importance  on  the  ques- 
tion of  the  testator's  intent  the  fact  whether  or  not  when 
he  made  his  will  his  personal  estate  was  sufficient  to  pay 
in  full  or  in  part  the  legacies  therein  expressed ;  for,  as 
was  frequently  argued,  if,  when  he  made  the  will  and 
specified  the  legacies,  he  knew  that  he  had  not  sufficient 
personal  property  to  pay  them,  he  should  be  deemed  to 
have  intended  to  subject  his  residuary  real  estate  to  the 
burden  of  payment,  or, otherwise  he  must  be  deemed  to 
have  made  his  will  a  mere  trick  upon  the  legatees."  These 
views  find  support  in  the  following,  among  many  other 
cases:  Williams  v.  Williams,  189  111.  500;  Jaudon  v. 
Dticker,  27  S.  Car.  2»5;  Reid  v.  Corrigan,  143  111.  402; 
American  Cannel  Goal  Co.  v.  Clemens,  132  Ind.  163. 

Effect  should  be  given  to  all  of  the  provisions  of  the 
will  if,  in  the  light  of  the  surrounding  circumstances,  it 
can  be  done  consistently  with  the  recognized  rules  of  con- 
struction as  to  the  testator's  intent.     Coon  v.  Coon,  187 
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Ind.  478 ;  Reid  v.  Corrigan,  supra. 

It  is  our  conclusion  that  the  extrinsic  evidence^  taken 
in  connection  with  the  language  of  the  residuary  clause, 
established  the  testator's  intent  to  charge  the  payment 
of  legacies  upon  the  real  estate  included  in  the  residue, 
and  we  therefore  recommend  that  the  judgment  appealed 
from  be  reversed  and  the  cause  remanded. 

Pbb  CtJBiAM.  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  and  this  opinion  is  adopted  by 
and  made  the  opinion  of  the  court. 

Bbversed. 


Oscar  Peterson^  appellant^   v.    Monroe   Independent 

Telephone  Company,  appellee. 

Piled  Mat  6,  1921.    No.  21483. 

1.  Telegraphs  and  Telephones:  Duties  of  Telephone  Company. 
Telephone  companies  are  under  the  duty  of  furnishing  to  their 
subscribers  reasonably  prompt  and  efficient  seryice  in  giving  them 
connections  with  other  subscribers,  and  they  are  liable  for  any 
pecuniary  loss  directly  traceable  to  a  breach  of  such  duty  as  the 
proximate  cause. 

2.    :     Neglioence:     Petition:     StrFFiciENCY.    In   an  action  to 

recover  for  the  loss  of  horses  alleged  to  have  died  for  want  of 
medical  treatment  prevented  by  the  negligent  failure  of  a  tele< 
phone  company  to  connect  the  plaintiff  with  a  veterinary  surgeon, 
the  averment  in  the  petition  that  the  horses,  if  afforded  such 
treatment,  could  with  reasonable  probability  have  been  saved,  is 
not  so  uncertain  and  conjectural  as  to  make  the  petition  de- 
murrable, but  the  question  is  one  of  fact 

Appeal  from  the  district  court  for  Boone  county :     A. 
M.  PosT^  Judge.    Reversed. 

Vail  d  Flory,  for  appellant. 

Garlow  d  Long  and  V.  E.  Garten,  contra. 

DOBSBY,  C. 
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The  question  upon  this  appeal  is  whether  or  not  the 
petition  of  the  plaintiff  states  a  cause  of  action  for  n^li- 
gent  failure  of  the  defendant  to  furnish  telephone  service. 
A  general  demurrer  to  the  petition  was  sustained,  and 
from  the  judgment  of  the  trial  court  dismissing  his  action 
the  plaintiff  appeals. 

The  preliminary  averments  of  the  petition  are  that  the 
principal  business  in  which  the  defendant  was  engaged 
waB  to  maintain  telephone  lines  and  wires  throughout 
Boone  county,  Nebraska,  and  contiguous  territory  and  to 
connect  patrons  at  one  station  with  parties  at  another 
station,  so  that  patrons  could  talk  and  transmit  messages ; 
that  it  held  out  to  its  patrons,  including  the  plaintiff, 
that  it  would  conduct  its  business  with  reasonable  care, 
diligence  and  dispatch  and  would  make  proper  connec- 
tions along  its  line,  so  that  plaintiff  could  talk  and  trans- 
mit telephonic  messages  correctly  and  with  convenient 
speed ;  that,  relying  thereon,  the  plaintiff,  for  a  valuable 
consideration,  contracted  with  the  defendant  to  connect, 
and  the  defendant  did  connect,  his  residence  with  its  tele- 
phone system;  that  about  8  o'clock  in  the  morning  of 
October  29,  1918,  the  plaintiff  discovered  that  two  of  his 
horses  had  been  accidentally  poisoned ;  and  that  the  plain- 
tiff's residence  was  about  11  miles  from  Albion  and  about 
10  miles  from  Newman  Grove. 

The  negligence  charged  against  the  defendant  consisted 
in  the  alleged  failure  of  its  operators'  to  connect  the  plain- 
tiff with  veterinarians  at  Albion  in  spite  of  the  plaintiff's 
repeated  efforts.  It  was  further  set  forth  in  the  petition 
that  the  horses  were  so  sick  that  he  could  not  leave  them ; 
that  Dr.  Bulla  could  not  leave  his  residence  and  advised 
calling  the  Albion  veterinarians;  that  one  of  the  latter 
was  in  his  office  for  over  four  hours  while  plaintiff  was 
seeking  to  reach  him  by  telephone  and  would  immediately 
have  answered  the  call  if  he  had  received  it ;  that  because 
of  the  defendant's  negligence  the  plaintiff  was  unable  to 
obtain  proper  medical  aid  for  the  horses  until  about  12 
hours  after  he  put  in  the  call;  that  in  all  reasonable 
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probability  the  horses  could  have  been  saved  with  prompt 
medical  attention,  and  that  they  died  for  lack  of  such 
attention;  and  that  the  defendant  had  notice  through  its 
operator  of  the  reason  and  urgency  of  the  call. 

We  quote  from  the  argument  in  the  brief  of  counsel 
for  the  defendant :  "The  cause  of  the  loss  was,  according 
to  the  pleading,  the  poison  taken  by  the  horses,  with  which 
there  is  no  possible  connection  with  defendant.  The 
proximate  and  primary  cause  of  their  death,  if  the  alle- 
gations of  plaintiff's  petition  be  true,  was  poison.  If  the 
poisoning  of  the  horses  happened  without  the  concurring 
fault  of  defendant,  plaintiff  cannot  recover.  ♦  ♦  ♦ 
The  fatal  cause  which  ended  the  life  of  the  horses  was 
working  long  before  the  alleged  attempt  was  made  to  se- 
cure the  Albion  doctors,  who  were  not  under  the  control 
of  defendant.  The  chain  between  the  act  of  poisoning 
and  the  antidote  to  be  administered  and  the  certainty  of 
saving  them  has  too  many  broken  links  to  hold  a  connec- 
tion between  the  cause  and  effect.  The  death  and  damage 
are  too  uncertain,  speculative  and  remote  from  the  act  of 
poison  to  ever  justify  a  recovery." 

Telephone  companies  are  under  the  duty  of  furnishing 
to  their  subscribers  reasonably  prompt  and  efficient 
service  in  the  way  of  giving  them  connections  with  other 
subscribers,  and  they  are  liable  for  any  pecuniary  loss 
directly  traceable  to  a  breach  of  such  duty  as  the  proxi- 
mate cause  thereof. 

The  theory  of  the  plaintiff's  petition  is  that  the  negli- 
gence of  the  defendant  prevented  him  from  securing  medi- 
cal aid  for  the  horses  from  the  only  source  available  to  him 
under  the  circumstances,  and  that  there  was  a  reasonable 
probability  that  such  aid  would  have  resulted  in  saving 
their  lives.  The  attitude  of  the  trial  court  in  sustaining 
the  demurrer  was  Ahat  the  allegation  of  reasonable  proba- 
bility is  so  uncertain  that  the  court  is  required  to  say,  as 
a  matter  of  law,  that  the  petition  was  based  merely  on  a 
remote  and  speculative  contingency,  not  susceptible  of 
exact  proof,  and  that  therefore  the  case  should  be  dis- 
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missed  on  the  pleading,  without  inquiry  into  the  facts. 

In  no  case  in  which  death  or  permanently  injurious  ef- 
fects are  alleged  to  have  resulted  from  lack  of  or  delay  in 
medical  attention  could  it  be  known  with  absolute  cer- 
tainty whether  the  proper  and  timely  application  of  medi- 
cal skill  would  have  led  to  a  different  result.  As  stated 
in  GloAvson  v.  Southern  Bell  Telephone  &  Telegraph  Co., 
9  Ga.  App.  450 :  ^^There  are  some  diseases  and  human  ills 
which  so  readily  respond  to  the  treatment  of  a  physician, 
according  to  the  general  experience  of  mankind,  as  to 
make  it  merely' an  ordinary  inference,  such  as  we  are  daily 
accustomed  to  indulge  and  to  act  upon,  to  say  that  if  the 
treatment  were  applied  the  malady  would  be  relieved.  On 
the  other  hand,  there  are  many  diseases  the  results  of 
which  are  so  uncertain,  even  when  the  best  treatment  is 
had,  as  to  make  the  chances  of  recovery  always  a  matter 
of  doubt." 

The  case  just  quoted  from  was  an  action  by  a  husband 
to  recover  for  his  wife's  death  alleged  to  have  resulted 
from  the  negligence  of  the  defendant  telephone  company 
in  failing  to  connect  him  with  a  physician,  and  was  based 
upon  the  proposition  that,  if  the  message  had  reached  the 
doctor  within  a  reasonable  time,  the  death  of  the  wife 
would  probably  have  been  prevented.  In  that  case,  as  in 
the  case  before  us,  the  trial  court  sustained  a  demurrer 
to  the  petition,  but  that  ruling  was  reversed  upon  appeal 
on  the  ground  that,  although  it  was  in  the  nature  of  things 
problematical  whether  medical  aid  would  have  saved  the 
wife,  it  was  a  question  of  fact  for  the  jury.  In  that  con- 
nection it  was  said  in  the  opinion :  "Juries  are  frequently 
called  upon  to  settle  the  probability  of  things,  and  to  de- 
termine, according  to  human  experience,  whether  this  or 
that  r^ult  likely  did  ensue  or  will  ensue  from  this  or  that 
somewhat  problematical  cause.  For  instance,  it  is  a  com- 
mon thing  for  a  court  to  submit  to  a  jur^  the  question  as 
to  whether  an  injury  will  prove  permanent,  and  to  allow 
them  to  assess  the  damages  with  reference  to  their  finding 
as  to  this  question — a  question  often  problematical  to  a 
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high  degree.  ♦  ♦  ♦  Yet  the  effect  of  insistence  of 
counsel  is  that  we  ought  to  hold^  as  a  matter  of  judicial 
cognizance^  that  the  cause  of  the  woman's  death  was 
speculative,  and  that  the  petition  alleges  a  matter  in- 
capable of  proof  by  ordinary  methods.  It  may  be  that, 
when  the  dead  woman's  condition  just  prior  to  her  death  is 
described,  those  who  are  informed  upon  the  subject  can 
testify  to  the  jury  as  to  the  course  of  human  experience 
as  to  thfte  matters,  and  as  to  what  drugs  and  appliances 
the  physician  had  by  which  the  hemorrhage  could  have 
been  stopped;  and  if  it  appears  that  it  was  not  merely 
possible  that  the  woman's  life  would  have  been  saved,  but 
that,  with  practical  certainty,  it  would  have  been  saved, 
the  jury,  without  exercising  any  extraordinary  function, 
may  be  able  to  say  that  the  failure  to  get  the  physician 
was  the  direct,  natural,  controlling,  and  proximate  cause 
of  her  death." 

In  Central  Union  Telephone  Co.  v.  Swoveland^  14  Ind. 
App.  341,  368,  it  was  held  that  the  value  of  the  horse  can- 
not be  considered  as  an  element  of  damages  in  an  action 
by  its  owner  for  negligence  of  a  telephone  company  in 
failing  to  sooner  place  him  in  communication  with  a 
veterinary  surgeon,  as  the  question  whether  the  horse 
would  have  been  saved  was  entirely  a  matter  of  specula- 
tion. But  the  force  of  this  decision  as  an  abstract  state- 
ment of  law  is  qualified  by  the  follow  ing  language  in  the 
opinion :  "We  do  not  wish  to  be  understood  as  holding 
that  cases  may  not  arise  in  which  under  similar  circum- 
stances it  would  be  proper  to  submit  the  question  as  to 
whether  the  death  of  the  animal  may  be  traced  to  the 
negligence  of  the  company,  but  we  do  not  think  there  was 
any  proper  evidence  in  this  case  upon  which  the  jury 
could  base  a  verdict  for  damages  by  reason  of  the  death 
of  the  horse." 

The  following  rule  is  stated  in  Duncan  v.  Western 
Union  Telegraph  Co.,  58  N.  W.  75  (87  Wis.  173) :  "A  mis- 
take in  the  transmission  of  a  telegram  requesting  the 
services  of  a  veterinary  surgeon  cannot  be  deemed  the 
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proximate  cause  of  the  death  of  a  horse  belonging  to  the 
sender  of  the  telegram,  where  the  evidence  is  merely 
conjectural  as  to  whether  the  life  of  the  horse  might  have 
been  saved  had  a  veterinary  come  at  once,  pursuant  to  a 
correct  transmission/'  In  this  case  also  it  was  a  question 
of  the  sufficiency  of  the  evidence,  and  the  decision  does 
not  seem  to  be  based  upon  the  theory  that  the  fact  that 
the  horse  might,  with  reasonable  certainty,  hM^e  been 
saved  was  incapable  of  proof. 

In  Hendershott  v.  Western  Union  Telegraph  Co.,  106 
la.  529,  the  court  held :  "In  the  nature  of  things,  reason- 
able probability  as  to  the  cause  of  the  death  of  the  horse 
is  the  most  that  can  be  proven  in  a  case  like  this ;  and,  if 
the  evidence  discloses  facts  which  show  such  reasonable 
probability  as  convinces  the  jurors  as  to  the  cause  of 
death,  they  may  surely  act  upon  it,  though,  as  they  were 
told,  they  must  not  indulge  in  conjecture,  speculation, 
or  guessw^ork.  Absolute  certainty  is  not  required  to  en- 
title a  party  to  recover,  but  only  a  preponderance  of  the 
evidence." 

It  is  our  conclusion  that,  under  the  allegations  of  the 
petition  in  this  case,  the  causal  connection  between  the 
negligence  of  the  defendant  and  the  loss  of  the  horses  is 
not  so  remote  and  conjectural  as  to  justify  the  court  in 
sustaining  a  demurrer  to  the  petition  for  that  reason ;  but 
that  it  is  a  question  of  fact  to  be  submitted  to  the  jury, 
unless  it  shall  conclusively  appear  from  the  evidence  that 
the  alleged  negligence  was  not  the  proximate  cause. 

We  recommend  that  the  judgment  of  the  court  below  be 
reversed  and  the  cause  remanded. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Bbversed. 
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Carrib  Hagblin,  appblleb^  V.  Commonwealth  Life  In- 

SURANCB  Company^  appellant. 

Filed  Mat  16,  1921.    No.  2152d. 

Insnraiice:  Fobfeitube,  Where  there  is  no  specific  provision  in  a 
policy  of  life  insurance  for  forfeiture,  either  whole  or  partial,  on 
a  breach  of  a  condition  by  the  assured,  the  court  will  not  write  one 
in;  nor  can  the  insurer  afterwards  impose  new  conditions  creat- 
ing a  forfeiture  without  the  consent  of  the  assured,  and  withput 
a  new  consideration. 

Appeal  from  the  district  court  for  Lancaster  county: 
Eluott  J.  Clements,  Judge.    Affirmed. 

Fawectt  &  Mockett,  for  appellant. 

Stewart,  Perry  &  Stewart,  contra. 

Letton,  J. 

Paul  A.  Hagelin^  the  assured^  was  a  son  of  plaintiff^ 
the  beneficiary  named  in  a  life  insurance  policy  issued  to 
him  by  defendant  He  died  November  2,  1918,  from  a 
wound  received  in  battle  in  the  World  war.  The  defend- 
ant admits  the  issuance  of  the  policy,  but  denies  that  the 
assured  at  all  times  fully  complied  w^ith  its  conditions. 
It  pleads  that  one  of  the  provisions  of  the  policy  is :  "This 
policy  is  unrestricted  as  to  travel,  residence  or  occupation 
of  the  insured.  In  case  of  death  of  the  insured  by  self- 
destruction,  sane  or  insane,  within  one  year  from  date  of 
issue,  a  sum  equal  to  the  premiums  actually  paid  hereon, 
and  no  more,  shall  be  paid,  but  if  at  any  time  he  engage 
in  military  or  naval  service  in  time  of  war  (the  militia 
not  in  active  service  exceptv^d),  he  shall  secure  the  com- 
pany's written  consent  and  pay  the  extra  premium  there- 
for." And  it  alleges  that  the  assured,  without  i*eceiving 
the  company's  written  consent,  .went  beyond  seas,  and, 
while  engaged  in  military  service,  was  killed,  and  that  this 
forfeited  the  policy  except  as  to  the  return  of  premiums 
paid.  The  answer  also  pleads  some  matters  of  evidence 
which  will  be  mentioned  hereafter.  Liability  is  denied  on 
account  of  the  failure  to  procure  the  written  consent  of 
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the  company  and  failing  to  pay  the  extra  premium.  The 
reply  is  a  general  denial,  with  afBrmative  defenses  not 
necessary  to  set  forth,  as  the  case  is  not  controlled  by 
them. 

When  the  assured  was  drafted  he  wrote  the  following 
letter  to  defendant : 

"April  25th,  1918. 

"Commonwealth  Life  Insurance  Ck).,  Omaha,  Nebr. 

"Gentlemen :  I  am  now  drafted  into  the  service  of  the 
U.  S.  starting  April  26,  1918.  Will  you  kindly  advise  me 
at  your  early  convenience  whether  my  insurance  will  hold 
good  in  view  of  the  present  emergency.  Will  it  be  pos- 
sible to  collect  the  full  amount  of  the  policy  in  case  of  a 
casualty  during  the  term  of  military  service  either  in 
this  country  or  abroad.  Or  does  the  policy  merely  lapse 
with  an  option  of  taking  it  up  again  after  the  war  is  over. 
Please  advise  me  fully  as  I  am  anxious  to  know  before  I 
make  any  further  payments  on  the  premiums  soon  com- 
ing due.     I  am,  very  truly  yours, 

"Paul  A.  Hagelin." 

Defendant  answered: 

"April  27th,  1918. 

"Mr.  Paul  Hagelin,  Box  122,  Wahoo,  Nebraska. 

"Dear  Sir :  In  reply  to  your  letter  of  the  25th,  wish  to 
state  that  all  of  our  policies  carry  a  war  clause  and  the 
policy  holder  has  a  choice  of  two  options.  If  you  wish  the 
face  of  your  policy  to  be  paid  to  the  beneficiary,  should 
you  die  or  be  killed  while  in  service,  it  will  be  necessary 
for  you  to  request  a  permit  from  the  company  and  pay  an 
extra  premium,  which  at  the  present  time  is  f37.50  per 
11,000. 

"However,  as  you  undoubtedly  know,  the  government 
is  paying  insurance  on  fill  of  the  soldiers  and  sailors,  and 
we  have  advised  all  of  our  policy-holders  to  take  as  much 
government  insurance  as  possible  and  pay  the  regular 
premium  on  their  policies.  Should  they  then  die  or  be 
killed  while  in  service,  the  surrender  value  of  the  policy 
will  be  returned.     In  keeping  the  policy  in  force  this  way, 
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should  you  return  crippled,  sick,  or  in  such  condition  that 
you  could  not  again  pass  the  physical  examination,  you 
will  have  an  old  line  policy,  as  we  do  not  require  re-ex- 
amination. 

*^If  there  are  any  other  questions  that  yoii,  would  like 
to  ask  in  regard  to  your  policy,  we  will  be  pleased  t6 
again  hear  from  you.     Yours  very  truly, 

"J.  E.  Euhling,  Secretary." 

Defendant  received  no  answer  to  this  letter.  The 
premium  due  in  June  was  paid  by  a  brother  of  the  assured. 
In  October  defendant  received  the  following  letter  from 
Eleanor  Hagelin,  a  sister  of  the  assured : 

"October  10,  1918 

"Commonwealth  Life  Ins.  Co.,  Omaha,  Nebraska, 

"Dear  Sir:  Please  notify  me  hereafter,  when  my 
brother's  policy,  Paul  A.  Hagelin,  Touhy,  Nebr.,  policy 
No.  445,  is  due  and  how  much  and  how  good  the  policy  is 
•  after  he  has  gone  to  war  and  how  much  more,  if  any,  you 
have  to  pay  to  collect  the  face  value.  I  am  going  to  try 
to  keep  up  his  policy  until  he  returns.  Please  write  me 
all  the  particulars.    Respectfully  yours, 

"Eleanor  Hagelin,  1644  O  Street,  Lincoln,  Nebr.^' 

Defendant  replied  as  follows : 

*  "Oct.  14,  1918. 

"Eleanor  Hagelin,  1644  O  Street,  Lincoln,  Nebraska. 

"Dear  Madam :  I  have  your  letter  of  the  10th  inst.,  and 
note  what  you  have  to  say  in  regard  to  your  brother's 
policy,  and  that  you  desire  to  pay  the  premium.  I  would 
HUggest  that  you  just  pay  the  regular  premium  on  this 
policy,  and  should  your  brother  die  or  be  killed  while  in 
the  service,  all  premiums  paid  the  company  would  be  re- 
turned to  the  beneficiary.  Should  he  return  sick,  crippled 
or  in  such  condition  that  he  could  never  again  pass  the 
physical  examination,  he  would  still  have  an  old  line 
policy  for  we  do  not  require  a  re-examination  when  he 
returned  from  the  service.  We  will  make  note  that  the 
notices  will  be  sent  you  and  I  trust  that  you  will  advise 
your  brother  to  take  as  much  government  insurance  as  he 
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can  take.    Yours  very  truly, 

"J.  E.  Euhling,  Secretary." 

Miss  Hagelin,  on  Noyember  12,  paid  |16.88,  the  quar- 
terly instalment  of  the  premium  for  the  current  year* 
Assured  was  wounded,  and  died  in  November,  1918,  but 
his  relatives  had  no  definite  knowledge  of  this  until  in 
January,  1919.  Soon  after  defendant  was  informed  of 
the  fact,  but  refused  to  pay  more  than  the  amount  of 
premiums  received,  amounting  to  1512.78,  which  sum  it 
now  offers  to  pay. 

Defendant  introduced  in  evidence  portions  of  several 
letters  from  the  assured  to  his  sister  complaining  that  the 
defendant  raised  the  rates  of  insurance  because  he  was 
in  the  service,  and  indicating  that  he  would  be  unable  to 
keep  up  the  premiums  on  that  account,  but  these  cannot 
affect  the  contract  between  the  assured  and  defendant. 

In  addition  to  the  provision  quoted  in  the  answer  and 
above  set  forth,  the  policy  contained  the  following  pro-* 
vision :  "This  policy  is  incontestable  after  one  year  from 
date  of  issue,  except  for  the  nonpayment  of  premiums,  or 
violation  of  the  terms  of  this*pQlicy  as  to  military  or 
naval  services  in  time  of  war."  The  appellant  pleads  and 
insists  that  engaging  in  such  service  in  time  of  war  ^^ipao 
facto  worked  a  forfeiture  of  said  policy  or  contract  of  in- 
surance and  relieved  the  defendant  from  any  and  all  lia- 
bility under  said  policy  thereafter,  for  death  of  said  Paul 
A.  Hagelin  while  so  engaged  in  said  military  servic^.'* 
This  is  a  mere  conclusion,  and  is  not  based  upon  anything 
in  the  policy.  There  is  no  provision  therein  that,  in  the 
event  the  insured  engages  in  military  or  naval  service  in 
time  of  war  and  fails  to  sepure  the  written  consent  of  the 
company  and  pay  an  extra  premium,  the  contract  shall 
be  void,  or  the  insurance  forfeited,  or  that  the  company 
will  return  only  the  premium  paid.  Neither  is  there  any 
provision  that  a  violation  of  its  terms  in  this  respect  will 
constitute  a  defense  to  an  action  thereon,  or  that  the  de- 
fendant does  not  assume  such  a  liability.  The  only  for- 
feiture provision  we  find  is  as  follows :    "If  any  premium 


Vol.  106]  JANUARY  TERM,  1921.  191 

Hagelin  y.  Commonwealth  Life  Ins.  Co. 

i8  not  paid  when  due  this  policy  shall  be  ipso  facto  null 
and  void,  and  all  premiums  forfeited  to  the  company, 
except  as  herein  provided."  This  does  not  cover  the  pro- 
posed partial  forfeiture.  » 

The  contention  is  made  that,  since  the  assuced  was  in- 
formed of  the  construction  placed  upon  the  policy  by  the 
company  and  thereafter  the  premiums  were  paid  for  him, 
such  construction  was  ratified  and  adopted  by  him,  and 
that  the  construction  placed  upon  the  contract  by  the  par- 
ties will  control  in  its  interpretation  by  the  court.  The 
mere  fact  that  the  premiums  were  paid  in  accordance 
with  the  terms  of  the  policy,  after  this  construction  was 
communicated  to  the  assured,  does  not  establish  consent 
to  this  construction  by  him.  He  was  at  liberty  to  pay 
the  premiums  as  they  fell  due  and  abide  by  his  own  idea 
as  to  the  meaning  of  the  contract,  or  by  the  construction 
that  a  court  might  place  upon  it.  Furthermore,  in  this 
case  the  policy  was  written  in  1911,  and  contains  the  con- 
tract made^  and  the  insurance  company  had  no  power 
seven  years  afterwards  to  inject  conditions  or  qualifica- 
tions into  it,  unless  these  conditions  Were  assented  to  by 
the  assured,  and  the  burden  is  upon  it  to  establish  this. 
Doubtless  a  new  contract  might  have  been  made,  but  none 
was  ever  made  so  far  as  shown  by  the  record. 

There  is  no  provision  in  the  policy  specifying  the 
amount  of  additional  premium  to  be  paid  for  war  risks, 
and  the  assured  never  agreed  to  pay  any  specific  amount 
therefor,  or  to  comply  with  any  rule  establishing  a  rate 
for  such  insurance.  Where  there  is  no  specific  provision 
in  a  policy  for  forfeiture,  either  whole  or  partial,  on  the 
breach  of  a  condition,  the  court  will  not  w^rite  one  in,  nor 
can  the  insurer  do  so  without  the  consent  of  the  insured 
and  without  a  new  consideration. 

The  cases  cited  by  defendant  do  not  apply  to  the  pro- 
visions of  such  a  policy  as  this. 

Affirmed. 
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Charles  E.  Fowler  bt  al.,  appellants,   v.  Sovereign 
Camp,  Woodmen  of  the  World,  appellee. 

Filed  May  16,  1921.    No.  21811. 

1.  Uuniranca:  Bbzhcficial  Associations:  Ck)NSTBucTiON  of  Laws. 
Where  the  supreme  legislative  body  of  a  fraternal  benefit  asso- 
ciation has  given  a  reasonable  construction  of  an  ambiguous  pro- 
vision of  its  laws,  the  court  will  adopt  that  construction. 

2.    :  :  Increase  of  Rates.    The  "loading"  of  the  rate  of 

assessment  of  the  members  of  such  an  association  by  the  per- 
centage method,  instead  of  by  the  per  capita  method,  is  within 
the  discretion  of  the  association. 

3.    :  :  .  A  "loading"  of  the  net  rr.t*   to  the  extent 

of  15  per  cent,  for  the' purpose  of  paying  expe  .ses  and  to  provide 
a  fund  as  a  factor  of  safety  to  guard  against  increased  mortality 
from  epidemics,  or  other  unforeseen  causes,  is  not  excessive  or 
discriminatory. 

4.    :  — ; — :    Amendment  of  By-Laws.    Ihe  provision  of  the 

amended  by-laws  permitting  a  member  physically  disabled  to  sur- 
render his  certificate  and  to  receive  certain  specified  benefits  does 
not  violate  section  3296,  Rev.  St.  1913,  does  not  constitute  "en- 
dowment insurance/'  and  is  not  illegal. 

6.    :  :  Lien   on   Bj^nistts.    A  method   of   readjustment 

of  the  affairs  of  such  an  association  whereby  a  lien  is  placed  upon 
the  amount  promised  to  be  paid  on  the  certificate  is  not  invalid 
for  that  reason  alone. 

6.    :  :  Assessments:     Change  of  Plan.    Sanctity  does 

not  attach  to  a  mistake  in  mathematics,  and  it  is  not  unlawful 
to  change  the  method  of  operation  of  such  ai:  association  from 
an  inadequate  assessment  basis  or  plan  to  one  based  upon 
mathematical  principles,  even  though  the  change  involves  the 
adoption  of  the  "level  premium"  plan. 

7.    :  : :  .    In    such    a  readjustment    it    is 

proper  to  consider  the  likelihood  that  "adverse  selection"  will 
occur  by  reason  of  younger  members  of  the  assc  elation  withdraw- 
ing to  obtain  cheaper  insurance,  and  older  members  retaining 
their  membership. 

8.  :  :  :  .  When  it  is  considered  that  as- 
sessments may  be  omitted  by  the  Sovereign  Commander,  if  war- 
ranted by  the  condition  of  the  funds,  and  that  the  association 
may  readjust  its  rates  at  each  biennial  meeting  of  the  Sovereign 
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Camp,  a  representative  body,  it  will  not  be  presumed  that  exoes- 
sive  or  extortionate  rates  will  in  future  be  exacted  from  the  mem- 
bers, and  a  court  of  equity  will  not  declare  the  plan  of  read- 
'  Justment  adopted  by  the  supreme  legislative  body  void,  unless  It 

is  clearly  established  by  the  evidence  that  it  is  illegal. 

Appeal  from  the  district  court  for  Otoe  county :  Fred- 
erick W.  Button^  Judge.    Affirmed, 

D.  W.  Livingston,  Wilkerson  &  Harnett,  Wilfley,  Wil- 
liamSy  Mclntyre,  Hensley  &  kelson,  for  appellants. 

^y^lliam  F.  Moran,  W.  B.  Price,  Nelson  C.  Pratt,  F.  H. 
Gaines  and  D.  E.  Bradshaw,  contra, 

Letton^  J. 

Plaintiffs  are  members  and  certificate  holders  of  the 
defendant,  which  is  a  fraternal  beneficiary  association  in- 
corporated under  the  laws  of  the  state  of  Nebraska.  The 
purpose  of  the  action  is  to  have  the  court  declare  that 
certain  provisions  of  the  constitution  and  by-laws  of  the 
order  in  force  in  1917  are  still  in  full  force  and  effect, 
and  that  the  constitution  and  by-laws  claimed  to  have 
been  adopted  by  the  Sovereign  Camp  of  the  defendant  at 
its  session  in  Chicago  in  July,  1919,  be  declared  unlaw- 
fully adopted;  that  sections  60  and  61  of  said  constitu- 
tion and  by-laws  be  declared  unreasonable  and  discrimina- 
tory between  members  and  classes  of  members,  ultra  vires, 
and  void;  and  that  defendant  be  perpetually  enjoined 
from  enforcing  or  attempting  to  enforce  the  provisions  of 
said  sections,  or  from  collecting  rates  on  any  different 
basis  than  that  provided  in  the  laws  of  1917 ;  that  it  be 
enjoined  from  declaring  or  enforcing  any  lien  upon  the 
benefit  certificates  of  its  members,  and  from  dissipating  or 
disbursing  its  emergency  funds  by  apportioning  its  ac- 
cumulated funds  among  the  members  or  permitting  them 
to  withdraw  any  portion  of  the  same.  From  a  decree 
refusing  the  relief  prayed,  the  plaintiffs  appeal. 

At  the  outset  of  the  argument  it  was  conceded  by  the 
appellants  that  under  the  decision  of  this  court  in  Funk  v. 
f?tev€ns,  102  Neb.  681,  a  fraternal  beneficiary  association 
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whose  members  had  agreed  in  advance  to  any  changes  in 
the  by-laws  and  constitution  thereafter  made  has  power 
to  amend  the  same  so  as  to  increase  the  rates  to  be  paid 
by  its  members,  if  the  increase  was  reasonably  necessary 
for  the  preservation  of  the  order,  or  the  successful  carry- 
ing on  of  the  purposes  and  objects  of  the  association.  It 
is  also  conceded  that  if  the  changes  made  by  the  amend- 
ments of  the  constitution  or  by-laws  are  unreasonable  or 
confiscatory,  and  operate  unjustly  and  wrongfully  to  de- 
prive a  member  of  the  benefits  of  the  insurance  contract, 
or. place  undue  and  unreasonable  burdens  on  one  class  of 
members  from  which  others  are  exempt,  such  changes  in 
the  by-laws  or  constitution  are  beyond  the  power  of  the 
association  to  make  without  the  consent  of  the  persons 
affected  and  will  be  held  void. 

These  principles  being  established,  the  questions  left  for 
determination  are  mainly  questions  of  fact. 

Appellants  insist  that  the  1919  constitution  and  by-laws 
were  not  legally  adopted,  for  the  reason  that  section  164 
of  the  constitution  and  by-laws  then  in  effect  provides 
that  the  same  shall  not  be  altered,  "(a)  unless  the  altera- 
tions or  amendments  are  proposed  in  writing  through 
Head  Camps,  and  such  proposals  are  received  by  the  Sov- 
ereign Clerk  at  least  15  days  prior  to  the  next  regular 
meeting  of  the  Sovereign  Camp,  or  recommendations  by 
the  Sovereign  officers  or  members  of  the  committee  on 
legislation,  which  may  be  proposed  at  the  session  of  the 
committee;''  that  such  committee  shall  meet  "(b)  at  least 
five  days  prior  to  the  time  of  meeting  of  the  Sovereign 
(.'amp  to  consider  such  proposed  alterations  and  amend- 
ments. Such  committee  shall  transmit  them,  together 
with  its  recommendations  thereon  in  writing,  and  all  other 
alterations  and  amendments  which  it  may  deem  to  be  for 
the  interest  of  this  society,  to  the  next  regular  meeting  of 
the  Sovereign  Camp  on  the  first  day  of  its  session,  (c) 
The  committee  shall  have  its  report  printed  in  sufficient 
numbers  to  furnish  a  copy  thereof  to  each  officer  and 
delegate  of  the  Sovereign  Camp  on  the  first  day  of  its 
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gession.  (d)  No  6ther  alterations  or  amendments  to  the 
constitution  and  laws  shall  be  submitted  to  or  considered 
by  the  Sovereign  Camp,  except  by  a  two-thirds  vote  of  all 
the  members  at  a  regular  meeting  thereof,  unless  pre- 
sented in  the  manner  hereinbefore  provided.  And  the 
constitution  and  laws  of  the  Sovereign  Camp  shall  not  be 
altered  or  amended  except  by  a  two-thirds  vote  of  all  the 
members  constituting  the  same  at  a  regular  meeting 
thereof,  except  as  hereinbefore  provided  in  this  constitu- 
tion and  laws." 

It  is  contended  that  the  provision  that  a  copy  of  the 
proposed  amendments  shall  be  placed  in  the  hands  of  each 
delegate  on  the  first  day  of  the  convention  is  mandatory 
and  jurisdictional,  and  that  this  provision  was  not  com- 
plied with,  could  not  be  waived,  and  hence  the  whole  pro- 
ceedings in  this  regard  are  void. 

The  evidence  shows  that  the  printed  reports  of  the 
committee  were  distributed  on  the  morning  of  the  fifth 
day  of  the  convention.  The  report  was  at  once  taken  up 
by  a  committee  of  the  whole  house,  which  considered  the 
same  during  the  day.  On  the  afternoon  of  the  sixth  day 
a  roll-call  was  had  on  the  adoption  of  the  amendments  to 
sections  60  and  61,  which  were  carried  by  more  than  a 
two-thirds  vote.  Consideration  of  the  other  amendments 
proceeded  daily  until  the  eighth  day  of  the  session,  when 
a  resolution  was  offered  that  the  constitution,  laws,  by- 
laws and  rules,  which  had  been  considered  section  by  sec- 
tion, should  be  adopted  as  the  constitution  and  by-laws 
from  and  after  December  31,  1919.  A  roll-call  was  had 
and  the  presiding  officer  announced  that  212  votes  had 
been  cast  for  the  adoption,  that  12  Sovereigns  were  ab- 
sent, and  that  the  laws  were  unanimously  adopted. 

Since  the  amendments  were  not  presented,  nor  the  re- 
ports printed  and  distributed  on  the  first  day  of  the  ses- 
sion, they  evidently  must  fall  under  the  class  of  "other 
alterations''  provided  for  in  subdivision  "d.'' 

The  provision  that  "no  other  alteration  or  amendments" 
shall  be  submitted  or  considered,  except  by  a  two-thirds 
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vote,  "unless  presented  in  the  manner  hereinbefore  pro- 
vided," seems  to  be  confusing  and  self-contradictory.  The 
Sovereign  Camp  construed  this  language  to  mean  that 
such  "other"  amendments  might  be  submitted  and  adopted 
by  a  two-thirds  vote  of  all  its  members.  This  seems  to  be 
a  reasonable  construction  of  an  ambiguous  provision  by 
the  supreme  legislative  body  of  the  association,  which  the 
court  will  follow,  the  more  so  as  there  seems  to  have  been 
nothing  surreptitious,  fraudulent  or  unfair  in  the  pro- 
ceedings leading  up  to  the  adoption. 

It  is  alleged  that  the  plaintiffs  and  interveners  were 
paying  the  rates  of  assessments  provided  by  the  constitu- 
tion, laws  and  by-laws  enacted  by  the  Sovereign  Camp  in 
1917,  which  are  now  in  force,  and  it  is  asserted  that  the 
changes  in  the  rates  and  plan  alleged  to  have  been  adopted 
in  July,  1919,  are  void : 

"(a)  Because  the  rates  of  contribution  therein  imposed 
upon  plaintiffs  and  other  members  are  not  fair,  reason- 
able or  just,  in  that  they  are  higher  than  is  reasonably 
necessary  for  defendant  to  pay  its  promised  benefits  and 
the  legitimate  expenses  of  doing  business. 

"(b)  Because  there  is  the  rates  of  contribution  therein 
imposed  upon  plaintiffs  and  other  members,  there  is  dis- 
crimination against  older  members  and  the  existing  mem- 
bers of  defendant. 

"(c)  Because  said  sections  and  the  plan  of  apportion- 
ment referred  to  there,  change  the  fundamental  plan  of 
defendant  from  assessment  or  mutual  benefit  insurance  to 
Ipgal  i*eserve  or  old  line  insurance. 

"(d)  Because  the  provision  of  said  sections  for  the  with- 
drawal of  accumulated  funds  by  members  constitutes  en- 
dowment insurance  which  as  to  defendant  is  ultra  vires, 

"(e)  Because  the  provision  contained  in  sections  for 
charging  liens  against  the  certificates  of  members  is 
illegal." 

The  evidence  shows  that  the  defendant  now  has  out- 
standing certificates  of  the  face  value  of  more  than 
11,173,000,000,  and  that  there  is  a  large  deficiency  be- 
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tween  the  assets  and  the  present  worth  of  the  future  con- 
tributionSy  and  the  present  value  of  promised  benefits. 
It  is  undisputed  that  the  percentage  of  solvency  on  De- 
cember 30,  1919,  was  about  58  per  cent.,  and  that  an  in- 
crease of  rates  is  necessary  if  the  defendant  shall  be  able 
to  pay  its  promised  benefits. 

While,  in  substance,  conceding  that  a  change  of  rates  is 
necessary,  the  plan  adopted  is  attacked  and  what  is  said  to 
be  a  better  and  more  equitable  plan  is  suggested  by  ap- 
pellants. 

Desiring  to  make  the  association  100  per  cent,  solvent, 
the  officers  of  the  association  called  to  their  assistance 
Mr.  Abb.  Landis,  an  experienced  actuary,  as  to  whom  it 
is  stipulated  by  the  parties :  "That  he  has  been  employed 
by  many  fraternal  societies  and  life  insurance  com- 
panies to  make  the  valuation  of  their  business,  and  that 
he  has  made  such  valuations,  and  that  he  has  been  em- 
ployed by  many  fraternal  beneficiai-y  societies  to  construct 
for  them  mortality  tables  and  to  prepare  tables  of  rates 
and  plans  of  adjustment,  and  that  he  is  competent  to  pre- 
pare a  mortality  table  and  rates,  based  thereon."  And 
it  is  further  stipulated  that  the  defendant  furnished  Mr. 
Landis  true  records  of  its  transactions  for  more  than  20 
years  covering  more  than  100,000  lives,  from  which  he 
prepared  its  mortality  table,  and  also  commutation  and 
other  tables.  Mr.  Landis^  in  conjunction  with  Mr. 
Macken,  the  actuary  for  defendant,  and  Sovereign  Com- 
mander Fraser,  after  much  investigation  and  delibera- 
tion, prepared  and  submitted  to  the  Sovereign  Camp  of  the 
order  the  amendments  here  attacked. 

Mr.  Landis  testifies  that  experience  has  shown  that  a 
step  rate  of  annually  increased  rates  is  not  a  practical 
plan  of  insurance,  for  th^  reason  that  as  the  members 
become  old  it  becomes  prohibitory,  and  it  w^as  desired  to 
have  a  level  rate  plan  and  at  the  same  time  an  adequate 
plan.  It  was  concluded  that  the  best  plan  would  be  to 
get  a  rate  according  to  the  risk  assumed  by  the  society 
determined  by  attained  age — "the  plan  therefore  was  to 
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make  rates  that  would  be  adequate  and  apply  them  to  at- 
tained ages,  and  then  reduce  them  by  whatever  advance 
might  become  available  from  the  mortuary  funds  of  the 
society.''  He  also  testifies:  From  calculations  made  it 
was  found  that  under  the  proposed  rates  the  funds  would 
be  exhausted  at  age  38.  The  plan  finally  adopted  was  to 
make  the  rate  adequate  and  then  give  the  older  members 
the  benefit  of  the  accumulations  in  the  mortuary  fund  by 
using  the  same  to  reduce  their  rates  after  age  38.  The 
greatest  reduction  was  given  to  the  members  who  had 
been  in  the  society  the  longest  time.  Old  age  had  a  part 
in  the  apportionment,  and  duration  of  membership  had 
part  in  it.  This  plan  did  not  have  anything  to  do  with 
the  "loading,''  because  this  is  a  managerial  matter,  and 
not  an  actuarial  matter.  The  death  rate  fluctuates,  and 
it  was  necessary  to  provide  for  a  little  surplus  to  take 
care  of  epidemics,  or  years  of  excessive  mortality,  and  a 
shock  is  always  caused  by  rerating  so  as  to  materially  in- 
crease the  rates. 

Are  the  new  rates  discriminatory  and  unfair  with  re- 
spect to  the  older  members?  In  a  properly  adjusted  table 
of  rates  the  natural  premium,  which  is  the  premium  which 
must  be  annually  increased  to  meet  increasing  mortality, 
iH  a  mathematical  equivalent  of  the  level  premium.  In 
the  organization  of  nearly  all  fraternal  associations  they 
overlooked  this  indisputable  fact,  but  by  the  force  of  cir- 
cumstances they  have  been  compelled  to  realize  it.  The 
evidence  shows  that,  under  the  specified  rates,  each  mem- 
ber carries  his  own  insurance  up  to  the  age  of  38  years. 
That  is  to  say,  while  he  pays  more  than  the  cost  of  his  in- 
surance in  the  early  years,  the  payment  for  that  entire 
term  equals  the  loss  from  the  average  mortality.  In  or- 
der to  relieve  the  older  members  of  the  society  from  pay- 
ing the  full  cost  of  their  insurance  at  their  attained  age 
on  January  1,  1920,  the  plan  apportions  the  accumula- 
tion in  the  emergency  fund,  amounting  to  about  f30,- 
000,000,  among  the  members  then  over  the  age  of  38  years, 
for  rate-making  purposes ;  the  theory  being  that,  since  the 


Vol.  106]  JANUARY  TERM,  1921.  199 

Fowler  V.  Sovereign  Camp,  W.  O.  W. 


older  members  had  paid  this  money,  or  the  greater  part 
of  it,  into  the  society  and  accumulated  this  fund,  it  ought 
to  be  redistributed  to  them  by  applying  the  same  in  reduc- 
tion of  the  actual  cost  to  each  of  them  of  carrying  their 
insurance  during  their  later  lives.  Mr.  Landis  testifies 
that  this  was  done  in  as  equitable  a  manner  as  could  be 
deyised.  In  this  he  is  corroborated  by  three  other 
actuaries.  We  think  this  evidence  preponderates,  though 
the  plan  was  of  necessity  an  approximation  only,  and 
could  not  apply  with  absolute  equality  in  each  instance 
So  far  as  the  net  rate  is  concerned  the  evidence  seems  to 
justify  such  an  apportionment.  But  it  is  said  the  gross 
rates  are  excessive  and  discriminate  agkinst  the  older 
members  by  reason  of  the  fact  that  the  net  or  "actuarial" 
rate  is  "loaded"  to  an  unreasonable  extent  for  expenses; 
that  the  new  laws  provide  for  the  payment  of  expenses, 
not  by  a  per  capita  tax,  but  by  a  percentage  of  the  gross 
receipts,  and  that  by  this  plan  the  loading  is  increased  to 
such  a  degree  for  the  older  members  that  it  practically 
forces  them  out  of  the  society. 

The  evidence  shows  that  all,  or  nearly  all,  level  premium 
companies  derive  the  money  to  meet  current  expenses  in 
this  manner,  and  that  a  number  of  fraternal  societies  use 
the  percentage  method,  or  a  combination  of  the  percentage 
and  per  capita  methods,  w^hich  perhaps  comes  nearest  to 
doing  exact  justice  to  the  older  members.  It  is  also  in 
evidence  that  such  societies  when  rerated  are  increasingly 
changing  from  the  per  capita  or  "constant"  to  the  per- 
centage, or  to  a  combined  method.  At  the  low  and  inade- 
quate rates  collected  when  such  associations  had  their  be- 
ginning, a  per  capita  tax  was  necessary,  since  15  per  cent, 
to  25  per  cent,  of  the  net  premiums  would  be  insuflScient 
to  pay  the  expenses  of  the  association,  but  as  mortality  in- 
creased this  plan  was  found  by  experience  to  be  unfair  and 
inadequate.  The  "loading"  is  for  the  purpose  of  covering 
expenses  and  contingencies.  It  is  customary  in  many 
companies  to  consider  the  first  year  as  a  one-year  term 
policy,  and  to  use  the  difference  between  the  net  premium 
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for  one  year  of  term  insurance  and  the  actual  premium 
collected  to  provide  for  the  extra  expenses  necessitated 
by  placing  the  insurance  contract  in  force.  The  expenses 
incurred  at,  and  incidental  to,  the  inception  of  the  con- 
tract are  much  greater  for  the  same  period  of  time  than 
the  ordinary  expense  of  carrying  the  contract.  At  the 
maturity  of  the  contract  by  death,  other  expenses  are 
necessarily  incurred,  such  as  investigation  of  the  facts^ 
determination  of  the  real  beneficiaries,  contest  of  fraudu- 
lent claims,  etc.,  which  usually  necessitate  a  greater  out- 
lay during  the  last  year  of  the  term  than  during  any  year 
but  the  first.  As  the  age  of  the  members  increases  the 
mortality  increases,  so  that  the  expense  is  larger  in  pro- 
portion during  the  latter  years  of  the  membership.  The 
'loading"  is  not  increased  each  year,  but  when  a  man  is 
young  it  is  considered  that  the  expense  of  carrying  the 
risk  will  be  distributed  over  a  long  series  of  years,  and 
since  the  rate  is  low  the  amount  produced  by  the  per- 
centage is  small  each  year,  but  a  great  deal  in  the  aggre- 
gate ;  while  if  a  man  enter  at  age  50,  or  later  in  life,  the 
expense  must  be  paid  for  in  a  shorter  time.  While  the 
percentage  remains  the  same,  the  net  premium  having  in- 
creased, the  amount  he  pays  at  one  time  is  larger,  but  it 
may  produce  no  greater  sum  in  the  aggregate  than  that 
collected  from  the  younger  men. 

The  mortality  table  of  the  society  is  shown  to  be  low 
in  comparison  with  the  American  Experience  and  other 
standard  tables,  and  it  would  appear  to  be  too  low  when 
the  experience  of  the  years  of  the  epidemic  of  influenza 
and  the  world  war  is  considered.  The  evidence  convinces 
us  that,  while  the  experience  of  the  society  as  set  forth  in 
this  table  must  be  considered,  sound  actuarial  policy, 
would  not  accept  this  as  absolutely  correct,  and  it  is  the 
part  of  wisdom  to  add  a  factor  of  safety  to  any  rate  based 
upon  this  table.  Epidemics  are  not  usually  foreseen,  but 
it  is  necessai^  to  assume  they  will  come  and  to  provide 
against  them. 

The  practice  of  this  society  for  17  yeara  has  been  to 
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take  a  percentage  of  the  gross  receipts  for  expenses.  No 
change  of  the  principle  was  made  in  that  respect.  Four 
actuaries  have  testified  that  the  percentage  method  is  fair 
and  equitable,  and  that,  since  the  Mobile  bill  and  the  New 
York  Fraternal  Congress  bill  have  been  put  into  effect,  a 
great  change  has  taken  place  in  the  method  of  business  of 
fraternal  societies  in  most  states  of  the  Union.  Plaintiffs 
have  not  established  that  such  a  method  of  providing  for 
the  expenses  of  the  association,  and  for  an  additional  fac* 
tor  of  safety  with  respect  to  mortality,  is  unreasonable  or 
discriminative,  or  that  the  "loading"  is  so  excessive  that 
it  is  unfair.  If  experience  demonstrates  that  the  amount 
collected  for  these  purposes  is  in  excess  of  that  which  is 
necessary,  the  members  themselves  have  the  means  and 
the  power  to  adjust  rates  to  mortuary  requirements 
through  their  representative  governing  body,  which  meets 
biennially.  Also  the  Sovereign  Commander  may  omit 
any  assessment  if  the  finances  of  the  Sovereign  Camp  jus- 
tify such  action,  and  proper  conduct  on  the  part  of  the 
officers  of  the  society  must  be  presumed  until  the  contrary 
in  shown. 

The  point  that  the  changes  made  allow  endowment  in- 
surance, which,  it  is  said,  is  not  permitted  by  the  stat- 
utes of  this  state,  is  not  well  taken.  The  withdrawals 
permitted  are  not  ultra  vires,  as  claimed.  Section  3296, 
Rev.  St.  1913,  provides  that  such  a  society  "may  make 
provision  for  the  payment  of  benefits  in  case  of  sickness, 
temporary  or  permanent  physical  disability,  either  as  a 
result  of  disease,  accident  or  old  age :  Provided,  the  period 
of  life  at  which  payment  of  physical  disability  benefits  on 
account  of  age  commences  shall  not  be  under  seventy 
years."  There  is  nothing  here  to  prevent  a  member  who 
becomes  permanently  and  totally  disabled  prior  to  his  at- 
taining the  age  of  60,  as  permitted  by  the  new  laws,  from 
surrendering  his  certificate  and  receiving  in  settlement 
one-half  of  the  face  amount  of  his  certificate,  less  indebt- 
edness due  to  the  society,  as  a  permanent  total  disability 
benefit,  and  there  is  no  provision  in  the  amendment  which 
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gives  to  a  member  who  is  not  disabled  the  right  to  with- 
draw and  receive  any  amount  as  the  surrender  value  of 
his  certificate,  or  as  a  payment  in  the  nature  of  an  en- 
dowment. The  proposed  change  in  the  by-laws  does  not 
conflict  with  the  statutes,  and  this  objection  is  without 
merit. 

It  is  complained  that  the  laws  of  1919  impose  a  lien 
upon  the  certificates  of  older  members  without  authority, 
and  that  such  method  of  adjustment  is  illegal  and  void.  A 
large  number  of  cases  are  cited  to  sustain  this  position, 
but  a  critical  examination  of  these  shows  that  they  are 
inconsistent  with  the  law  of  this  state  as  laid  down  in 
Funk  V.  Stevens^  102  Neb.  681,  and  Cdse  v.  Supreme  Tribe 
of  Ben  Hur,  p.  220,  post,  and  are  also  inconsistent  with 
the  concessions  made  by  appellants  set  forth  in  paragraph 
2  of  this  opinion. 

By  the  laws  of  1917,  upon  which  plaintiffs  stand,  a 
somewhat  similar  provision  is  made  which  in  eflf^t  consti- 
tutes a  lien  upon  the  certificate. 

In  Shepperd  v.  Bankers  Union  of  the  World,  77  Neb.  85, 
the  court  said:  "In  the  case  under  consideration  the 
society  said  to  its  old  members :  We  will  not  require  you 
to  pay  the  additional  assessment  from  month  to  month  as 
in  the  case  of  new  members,  but  will  charge  you  up  with 
the  additional  amount  and  deduct  it  from  the  face  of  your 
certificate  at  the  date  of  death."  This  was  held  not  to  be 
illegal.  Wright  v,  Minnesota  Mutual  Life  Ins.  Co.,  193 
U  S.  657;  Polk  v.  Mutual  Reserve  Fund  Life  Ass^n^  207 
U.  S.  310.  Furthermore,  the  liens  provided  for  are  only 
to  be  imposed  with  the  consent  of  the  member.  If  he 
would  rather  pay  the  actual  cost  of  carrying  his  insurance 
at  his  attained  age  on  January  1,  1920,  he  may  do  so.  The  * 
changes  are  not  invalid  because  of  this  provision. 

It  is  argued  that  the  new  plan  constituted  a  change 
from  fraternal  or  assessment  insurance  to  level  premium, 
or  what  is  known  as  "old  line''  insurance,  and  is  therefore 
void,  and  that  the  proposed  increase  is  higher  than  neces- 
sary.   Originally  the  plan  of  insurance  adopted  by  fra- 
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temal  beneficiary  societies  was  impracticable  and  unscien- 
tific, and  time  demonstrated  that,  in  order  to  fulfil  the 
agreements  of  such  a  society,  its  plan  of  operation  must 
of  necessity  be  based  upon  mathematical  principles. 
Sanctity  does  not  attach  to  a  mistake  in  mathematics. 
The  originators  of  the  plan  and  those  who  participated 
in  it  were  both  innocently  mistaken,  and  the  society  has 
the  right  to  change  it  to  accord  with  sound  principles. 
The  evidence  shows  that  certain  old  line  companies  and  a 
number  of  fraternal  benefit  associations  have  higher  rates 
than  these  attacked,  and  that .  the  rates  of  a  number  of 
fraternal  companies  are  lower.  Appellants  say  these 
facts  are  of  no  importance,  since  that  which  controls  is  the 
needs,  experience  and  condition  of  the  defendant.  This  is 
true,  but  the  oflScers  of  the  defendant  are  justified  in  tak- 
ing advantage  of  the  experience  of  other  societies  engaged 
in  a  like  enterprise,  and  they  are  entitled  to  consider  every 
factor  and  element  of  the  insurance  business  as  disclosed 
by  the  experience  of  all  engaged  therein.  It  is  a  business 
of  contingencies  and  probabilities,  and  experience  is  the 
most  potent  factor  to  consider  in  placing  it  upon  a  plane 
of  safety. 

That  the  society  may  exist  for  several  years  without  a 
change  of  rates  does  not  prove  that  the  new  rates  are  ex- 
cessive. It  is  shown  that  a  substantial  increase  of  rates 
in  a  fraternal  society  often  results  in  "adverse  selection," 
the  younger  men  leaving  it  and  procuring  insurance  in  a 
competitive  association  having  lower  rates,  and  the  older 
members,  many  of  whom  are  unable  to  procure  other  in- 
surance, perforce  remaining.  The  ratio  of  mortality  be- 
comes consequently  greater  and  the  mortuary  payments 
and  expenses  are  increased.  The  result  of  the  1919  change 
had  to  be  anticipated  and  provided  for,  and  not  until  the 
force  of  the  shock  is  spent  can  it  be  determined  with  any 
degree  of  accuracy  whether  these  rates  are  excessive.  If 
they  produce  an  excess  of  funds,  the  assessments  will  be 
reduced  in  number,  or  the  rates  or  liens  reduced,  because 
it  must  be  presumed  that  an  insurer  who  is  also  the  in- 
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gured  will  not  impose  upon  itself  or  upon  its  memDers 
undue  hardehips^  and  that  the  governing  body  will  in 
future  be  as  anxious  to  relieve  its  membership  from  un- 
necessary burdens  as  it  has  been  to  provide  means  to  fulfil 
its  insurance  obligations. 

Some  of  the  cases  supporting  the  principles  announced 
are :  Reynolds  v.  Supreme  Council,  Royal  Arcanum,  192 
Mass  150,  7  L.  R.  A.  n.  s.  1154,  and  note;  Supreme  Counr 
cil,  Royal  Arcanum,  v.'  Oreen,  237  U.  S.  531;  Supreme 
liOdge,  Knights  of  Pythias,  v.  Mims,  241  U.  S.  574;  Su- 
preme Lodge,  Knights  of  Pythias,  v.  Smyth,  245  U.  S.  594 ; 
Smith  V.  Mutual  Reserve  Fund  Life  Ass'n,  140  111.  App. 
409;  concurring  opinion,  Dawson,  J.,  in  Williams  v. 
American  Ins.  Union,  107  Kan.  214 ;  Clarkson  v.  Supreme 
Lodge,  Knights  of  Pythias,  99  S.  Car.  134 ;  Wineland  v. 
Knights  of  Maccabees,  148  Mich.  608;  DeGraw  v.  Su- 
preme  Court,  L  0.  F.,  182  Mich.  366;  Hall  v.  Western 
Travelers  Accident  Ass'n,  69  Neb.  601 ;  Sawyer  v.  Sover- 
eign Camp,  W.  0.  W.,  105  Neb.  395. 

The  judgment  of  the  district  court  is 

Affirmed. 


First  National  Bank  of  Lexington^  appellant,  v.  Roy 
D.  Anderson  et  al.^  appellees  :  Eleanor  J.  Baker^ 
Intervenver^  appellant. 

Filed  Mat  16,  1921.    No.  21219. 

1.  Ptoce^:  Return:  Impeachment.  After  judgment,  the  sheriff's 
return  of  service  of  summons  can  only  be  Impeached  In  a  col- 
lateral proceeding  by  clear  and  convincing  evidence. 

2.    :  :  :     Proof.    Where  a  sheriff,  "whose  return 

recites  that  he  served  a  summons  on  defendant  by  leaving  a  copy 
at  his  usual  place  of  residence,  testifies  to  the  specific  acts  on 
which  the  return  was  based,  the  validity  of  the  service  is  deter- 
mined by  a  preponderance  of  the  evidence,  but  such  preponderance 
requires  proofs  of  a  clear  and  convincing  nature. 

3.  :  :  :  Sufficiency  of  Evuhsnce.  Evidence  out- 
lined in  the  opinion  held  to  require  a  finding  that  the  sheriff  did 
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not  leave  a  copy  of  the  summons  at  the  defendants'  place  of  resi- 
dence, as  recited  in  the  return,  and  that  the  defendants  did  not 
have  actual  knowledge  of  the  suit. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Reversed. 

Hoagland  &  Hoagland  and  E.  E.  Carr,  for  appellants. 

Halligaiij  Beatty  &  Halligan^  W.  T.  Wilcox,  and  Beeler 
d  Crosby  J  contra. 

Rose,  J. 

This  is  a  suit  in  equity  to  redeem  a  quarter  section  of 
land  in  Lincoln  county  from  a  sheriflf's  sale  in  a  suit  to 
foreclose  a  mortgage.  When  Samuel  A.  Thomas  and 
wife  owned  the  land  September  22,  1914,  they  mortgaged 
il  to  H.  Bruce  Kriger  to  secure  the  payment  of  a  note  for 
$1,000  bearing  interest  at  the  rate  of  10  per  cent,  per 
annum  until  paid.  With  the  land  thus  incumbered  they 
deeded  it  to  Eleanor  J.  Baker  February  11,  1915,  and  she 
and  her  husband,  Dr.  B.  Baker,  deeded  it  to  the  First  Na- 
tional Bank  of  Lexington  February  24,  1915,  under  an 
agreement  obligating  the  bank  to  reconvey  the  land  to  its 
grantors  upon  payment  of  debts  which  their  deed  had  been 
giyen  to  secure.  The  deeds  from  the  Thomases  to  Eleanor 
J.  Baker  and  from  the  Bakers  to  the  bank  were  not  re- 
corded. Silas  Burcham  used  the  land  as  a  tenant.  An 
instalment  of  interest  due  to  Kriger  being  unpaid  October 
10,  1916,  he  then  commenced  a  suit  to  foreclose  his  mort- 
gage, making  the  Thomases  and  the  Bakers  the  only  de- 
fendants. There  was  personal  service  of  summons  on  the 
Thomases  and  the  return  of  the  sheriff  recited  that  he 
served  it  on  the  Bakers  by  leaving  a  certified  copy  for 
each  at  their  usual  place  of  residence.  Upon  the  default 
of  defendants  a  decree  of  foreclosure  was  rendered  De- 
cember 20,  1916,  the  amount  then  due  on  the  mortgage 
being  |l,2i61.10.  The  land  was  appraised  February  21, 
1917,  at  f3,040,  and  sold  by  the  sheriflf  to  the  Union 
Realty  &  Investment  Company  April  16, 1917,  for  |2,030. 
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The  sale  was  confirmed  and  the  sheriff's  deed  was  executed 
May  15,  1917.  The  purchaser  at  the  sheriff's  sale  sold  the 
land  to  Roy  D.  Anderson  September  1,  1917,  for  f3,800,  re- 
ceived f  1,000  in  cash  and  took  a  mortgage  for  f2,800.  An- 
derson went  into  possession  immediately  and  made  valu- 
able improvements. 

The  First  National  Bank  of  Lexington,  being  the  holder 
of  the  legal  title  under  a  conditional  obligation  to  recon- 
vey  the  land  to  the  Bakers,  and  not  having  been  made  a 
party  to  the  foreclosure  proceeding,  commenced  the  pres- 
ent suit  December  7,  1917,  to  redeem  the  mortgaged  land 
fiom  the  sheriff's  sale  and  to  cancel  the  subsequent  con- 
veyance and  the  subsequent  mortgage  given  to  secure  the 
remainder  of  the  purchase  price.  Eleanor  J.  Baker,  be- 
ing entitled  to  a  reconveyance  from  the  bank  upon  pay- 
ment of  the  debts  which  her  deed  to  the  bank  was  given 
to  secure,  intervened  as  a  defendant  in  the  suit  to  redeem 
the  land  and  prayed  for  the  relief  sought  by  the  bank. 
Upon  a  trial  of  the  issues  raised  by  the  pleadings,  the 
actions  by  both  the  bank  and  the  intervener  were  dis- 
missed and  the  title  to  the  land  was  quieted  in  Anderson, 
the  grantee  of  the  purchaser  at  the  sheriff's  sale.  The 
bank  and  the  intervener  have  appealed. 

The  bank  was  not  a  party  to  the  foreclosure  and  con- 
tends that  it  is  not  bound  by  that  proceeding.  The  inter- 
vener pleads  that  she  and  her  husband,  though  named  as 
defendants  in  the  foreclosure  suit,  were  not  served  with 
summons  therein ;  that  they  had  no  notice  or  knowledge 
of  the  pendency  of  the  foreclosure  suit,  and  that  they  are 
entitled  to  redeem  their  land.  How  these  pleas  should  be 
determined  under  the  evidence  is  the  controlling  question 
presented  by  the  appeal.  In  this  inquiry  in  the  appellate 
court  the  statute  requires  an  independent  conclusion  upon 
'  consideration  of  all  of  the  evidence,  "without  reference 
to  the  conclusion  reached  in  the  district  court  or  the  fact 
that  there  may  be  some  evidence  in  support  thereof.''  Rev. 
St.  1913,  sec.  8198. 

As  already  stated,  the  return  of  the  sheriff  recites  that 
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he  served  the  summons  upon  the  Bakers  by  leaving  a  cer- 
tified copy  for  each  at  their  usual  place  of  residence.  The 
burden  was  on  them  to  impeach  that  return.  That  could 
only  be  done  by  clear  and  convincing  proof.  In  perform- 
ing his  official  duty  the  sheriff  acted  under  an  oath  of 
office  and  under  the  penalties  of  an  official  bond.  There 
is  a  presumption  that  he  performed  his  duty.  The  en- 
forcement of  contracts,  the  integrity  of  judicial  proceed- 
ings, and  the  disturbing  of  titles  are  impressive  factors  in 
the  impeachment  of  a  sheriff's  return  after  judgment.  At 
the  same  time  courts,  in  a  foreclosure  proceeding,  cannot 
strip  landowners  of  title  without  notice  to  them.  A 
sheriff's  return  is  not  beyond  judicial  scrutiny. 

In  the  present  case  the  sheriff  testified  as  a  witness  to 
the  specific  acts  on  which  his  return  is  based.  The  validity 
of  the  service,  therefore,  under  recent  rulings,  is  deter- 
mined by  a  preponderance  of  the  evidence.  Janous  v, 
Columhtis  State  Bank,  101  Neb.  393;  Racine-Sattley  Co. 
t.  Popken,  102  Neb.  635.  Such  a  preponderance,  how- 
over,  requires  proofs  of  a  clear  and  convincing  nature. 

Tested  by  the  standards  mentioned,  did  the  sheriff  serve 
the  summons  on  the  Bakers?  He  testified  that  he  left  a 
copy  for  each  at  one  of  the  rooms  in  the  Ritner  Hotel,  at 
North  Platte,  October  21,  1916.  He  had  no  personal 
knowledge  that  they  resided  there.  He  had  been  directed 
by  Kriger's  attorney  to  make  service  at  that  place. 
Neither  of  the  Bakers  was  at  the  Ritner  Hotel  when  the 
sheriff  called.  He  was  asked  why  he  left  the  copies  there, 
and  answered :  "There  were  two  ladies  there  and  one  was 
Mrs.  Smith,  and  she  told  me  the  room  he  (Dr.  B.  Baker) 
occupied  there  at  that  time  and  that  he  was  not  at  the 
hotel."  The  "Mrs.  Smith"  to  whom  reference  is  thus 
made  testified,,  in  substance,  that  she  was  manager  of  the 
Ritner  Hotel;  that  soon  after  the  middle  of  September, 
1916,  Dr.  Baker  settled  his  bill  and  took  his  things  away ; 
that  Mrs.  Ritner  had  moved  his  things  out  of  the  room 
which  he  had  occupied,  and  that  he  had  said  he  would 
leave ;  that  he  stated  he  was  going  to  the  McCabe  Hotel ; 
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that  a  drayman  took  his  things  away  from  the  Ritner 
Hotel;  that  thereafter  he  did  not  stop  at  the  Ritner 
Hotel ;  that  witness  found  a  paper  under  the  door  of  the 
room  formerly  occupied  by  him,  but  he  was  not  there  at 
the  time  and  his  effects  had  been  moved  away.  Both  the 
proprietor  and  the  clerk  of  the  McCabe  Hotel  testified 
that  Dr.  Baker  came  there  September  15  or  16,  1916,  and 
made  reservation  for  a  room.  One  witness  said  that  Dr. 
Baker  expressed  his  purpose  to  make  his  home  there,  and 
stated  that  he  would  be  absent  most  of  the  time  for  a  few 
weeks.  At  that  time  his  trunk,  his  wife's  sewing  ma- 
chine and  a  cabinet,  which  had  been  at  the  Ritner  Hotel, 
were  delivered  at  the  McCabe  Hotel,  where  they  were 
stored  in  the  basement. 

Dr.  Baker  testified,  in  substance,  that  he  was  not  resid- 
ing at  the  Ritner  Hotel  when  the  summons  was  left  there; 
that  he  had  previously  left  and  did  not  return;  that  he  had 
changed  his  residence  to  the  McCabe  Hotel;  that  he  did 
not  receive  the  summons;  that  he  did  not  know  it  had 
been  left  at  the  Ritner  Hotel ;  that  he  never  knew  of  the 
pendency  of  the  foreclosure  suit  until  the  fall  of  1&17 ; 
that  he  first  learned  of  it  when  he  called  on  the  tenant 
for  rent. 

There  is  uncontradicted  evidence  that  the  Bakers  for- 
merly lived  at  Lexington,  but  changed  their  residence  to 
North  Platte ;  that  thereafter  Dr.  Baker  was  engaged  in 
the  insurance  business;  that  he  spent  most  of  his  time 
traveling  and  was  not  regularly  in  his  room  at  the  Ritner 
Hotel  or  at  the  McCabe  Hotel  during  the  year  1916. 

For  the  purposes  of  this  inquiry  the  testimony  of  Mrs, 
Baker  may  be  summarized  as  follows:  Her  home  in 
Lexington  was  sold  in  February,  1915,  and  thereafter  she 
remained  at  the  home  of  her  mother  in  Denver  until  De- 
cember, 1915,  when  she  went  to  the  residence  of  her  hus- 
band at  the  Ritner  Hotel.  She  stayed  there  until  her 
mother  had  a  stroke  of  apoplexy  April  5,  1916,  The  next 
day  she  went  to  Denver ;  returned  to  North  Platte  in  May 
for  her  trunk ;  remained  one  night ;  went  back  to  Denver 
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and  stayed  until  November  20  or  21,  1916.  She  then 
came  back  to  North  Platte;  was  there  a  few  days,  and 
xigain  went  to  Denver  and  stayed  with  her  mother  until 
July,  1918.  She  had  no  notice  of  the  foreclosure  suit 
and  first  learned  of  the  difficulties  about  her  land  in  1918. 

The  land  was  mortgaged  for  f  1,000  only.  It  was  ap- 
praised before  the  sheriff's  sale  at  |3,040.  It  was  sold  by 
the  sheriff  for  |2,030,  and  a  few  months  later  by  the  pur- 
chaser for  |3,800.  It  is  not  likely  that  owners  of  land 
of  such  value  would  knowingly  and  willingly  permit  it  to 
be  sacrificed  for  the  satisfaction  of  so  small  an  indebted- 
ness. 

While,  in  some  minor  particulars,  the  proofs  tending  to 
impeach  the  sheriff's  return  are  contradicted,  there  is 
little  reason  to  doubt  that  the  Ritner  Hotel  was  not  the 
i*esidence  of  the  Bakers  when  the  sheriff  left  copies  of  the 
summons  there,  or  to  doubt  that  they  did  not  have  notice 
of  the  foreclosure  in  time  to  protect  their  rights.  It  is 
certain  that  the  residence  of  the  Bakers  was  once  at  the 
Ritner  Hotel,  but  any  presumption  of  its  continuance 
there  f^U  as  soon  as  the  substantial  evidence  of  a  change 
was  adduced. 

There  is  proof  tending  to  contradict  the  testimony  that 
Dr.  Baker  had  paid  his  bill  in  full  when  he  left  the  Ritner 
Hotel,  but,  when  considered  with  the  record  as  a  whole,  it 
does  not  disprove  the  case  made  by  the  intervener  on  the 
invalidity  of  the  sheriff's  return. 

There  is  also  proof  tending  to  show  that  Dr.  Baker  once 
registered  at  the  Ritner  Hotel  after  he  removed  his  trunk 
and  other  property  therefrom,  but  this  is  contradicted  by 
direct  and  positive  testimony.  In  any  event,  considering 
such  proof  as  verity,  the  proper  inference,  in  the  light  of 
all  of  the  circumstances,  is  that  he  was  then  merely  a 
ti'ansient  guest  as  distinguished  from  a  resident. 

An  attorney  for  Kriger  testified  to  facts  tending  to 
prove  that  Dr.  Baker  learned  of  the  foreclosure  suit  while 
it  was  pending,  but  the  latter  denied  such  knowledge.  In 
any  event  Mrs.  Baker,  who  owns  the  equity  of  redemption, 
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testified  that  she  did  not  know  of  the  difficulties  about  her 
land  until  1918.  This  is  uncontradicted  and  actual 
knowledge  is  not  imputable  to  her. 

From  evidence  that  fully  meets  the  requirements  of  the 
law  in  cases  of  this  kind,  the  conclusion  is  that  the  sum- 
mons  was  not  served  on  the  Bakers,  and  that  they  did  not 
have  actual  knowledge  of  the  foreclosure  in  time  to  pro- 
tect in  that  litigation  their  interests  in  the  land  in  con- 
troversy. It  follows  that  the  Bakers  and  the  bank  are 
entitled  to  redeem,  and  to  have  the  decree  of  foreclosure, 
the  sheriff's  sale,  the  sale  to  Anderson,  and  the  latter's 
mortgage  canceled,  upon  equitable  terms.  Anderson 
should  be  required  to  account  for  the  rents  and  profits  dur- 
ing his  tenure,  and  further  evidence  may  be  taken  to  de- 
termine the  amount  for  which  he  is  accountable.  Other- 
wise the  final  decree  should  be  based  on  the  record  as  it 
now  stands.  The  district  court  should  exact  of  the  Bakers 
and  the  bank  the  equitable  terms  proposed  by  the  follow- 
ing offer  in  their  brief  in  the  supreme  court : 

"These  appellants  are  willing  to  do  equity,  and  are  will- 
ing to  allow  the  defendant  Anderson  for  his  improve- 
ments, and  require  him  to  account  for  the  rents  and 
profits  of  the  premises,  and  have  the  same  applied  there- 
on and  require  whatever  balance  there  may  be  due  to  be 
paid  into  court  by  these  appellants.  The  mortgage  to 
the  Union  Realty  &  Investment  Company  should  be  can- 
celed. Anderson  should  be  reimbursed  for  the  moneys 
which  he  has  advanced  to  Patterson,  with  interest  thereon, 
and  Patterson  should  have  the  balance  that  is  due  him 
which  he  paid  on  the  sale,  with  interest.'' 

For  the  purposes  of  redemption  on  the  equitable  terms 
outlined  herein,  the  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Rbversbd. 


« 
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Martin  Vandeweg^  Je.^  appellee^  v.  Grs  A.  Olson,  de- 
fendant :  First  State  Bank  of  Hickman,  appellant. 

FiLEa>  May  16,  1921.    No.  21382. 

Appeal:  Conflicting  Eyidbnce.  When  the  evidence  conflicts  respect* 
ing  the  existence  of  material  facts,  and  such  eyldenoe  Is  fairly 
submitted  to  the  Jury  under  proper  Instructions,  the  verdict  will 
not  be  set  aside. 

Appeal  from  the  district  court  for  Lancaster  county : 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Hainer,  Craft  &  Lane,  for  appellant. 

L.  T.  Fleetwood  and  Sterling  F.  Mutz,  contra. 

Dean,  J.  . 

This  action  was  brought  to  recover  the  value  of  a  quan- 
tity of  sheep  and  hogs,  alleged  by  plaintiff  to  be  due  him, 
from  defendants  Gus  A.  Olson  and  the  First  State  Bank 
of  Hickman.  Defendant  Olson  having  absconded,  his  de- 
fault was  entered.  When  plaintiff  rested,  defendant 
moved  for  an  instructed  verdict.  The  motion  was  over- 
ruled. When  the  taking  of  testimony  was  concluded,  de- 
fendant renewed  its  motion,  which  was  again  overruled. 
Upon  submission  of  the  evidence  the  jury  returned  a  ver- 
dict against  defendants  for  f511.14.  The  defendant  bank 
alone  appealed. 

Olson  bought  live  stock  at  Hickman,  for  shipment  to 
Omaha  and  other  markets.  On  September  17,  1918,  he 
gave  two  checks  to  plaintiff,  drawn  on  the  defendant  bank, 
for  the  sheep  and  hogs  that  were  bought  from  him.  Plain- 
tiff cashed  the  checks  at  a  bank  in  a  neighboring  town. 
Payment  was  subsequently  refused  by  the  Hickman  bank 
and  plaintiff  was  compelled  to  reimburse  the  bank  where 
the  checks  were  cashed. 

Plaintiff  in  substance  charges  liability  of  the  bank  on 
the  allied  ground  that  Gus  A.  Olson,  while  buying  stock 
at  Hickman,  "was  acting  for  and  on  behalf  of  the  B^rst 
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State  Bank  of  Hickman;"  that  the  bank  was  the  real 
party  in  interest ;  that  the  stock  was  shipped  in  its  name, 
and  that  it  received  the  consideration  therefor;  and, 
finally,  that  defendant's  association  in  the  business  was 
such  that  plaintiff  was  unable  to  allege  *4ts  exact  nature.'' 

It  seems  that  Mr.  Olson  came  from  Campbell  and  lo- 
cated at  Hickman.  On  this  point  Mr.  Heckman,  cashier 
of  the  bank,  testified :  "Q.  You  suggested  to  him  that  they 
needed  a  stock  buyer  there  at  Hickman,  did  you?  A.  It 
was  suggested  to  him ;  that  is  the  reason  he  came  to  Hick- 
man. Q.  He  came  to  Hickman  to  talk  it  over  with  you. 
Did  you  meet  him  in  Hickman  or  Campbell?  A.  In  Hick- 
man. *  *  *  Q.  Was  he  a  man  of  property,  I  mean, 
ir  this  county?  A.  No,  sir.  Q.  Or  any  other  property  so 
far  as  you  know?    A.   Not  that  I  am  certain  of." 

The  facts  upon  which  plaintiff  relies,  as  tending  to 
prove  that  there  was  some  agreement  between  the  de- 
fendants for  handling  stock  together,  or  that  the  bank  was 
an  undisclosed  principal  in  the  enterprise,  are  substan- 
tially these :  From  May  8  to  September  18,  1918,  Olson 
shipped  22  carloads  of  live  stock  from  Hickman.  Two  of 
the  cars  in  May,  1918,  were  shipped  in  the  name  of  May  & 
Olson  and  20  cars  were  subsequently  shipped  in  the  name 
of  the  bank,  plaintiff's  stock  being  consigned  in  the  ship- 
ment of  September  18.  It  appears  that  Olson  was  prac- 
tically insolvent;  that  he  wrote  checks  for  stock  pur- 
chased, when  he  had  no  money  on  deposit,  that  were  paid 
by  the  bank,  and  apparently  without  any  arrangement  for 
liquidation;  that  Olson's  checks  given  for  stock  aggre- 
gated at  times  from  |2,000  to  |3,000,  and  at  one  time  they 
aggregated  |3,959.89,  when  he  had  no  money  on  deposit. 
It  was  admitted  that,  at  such  times,  it  was  the  bank's 
money  that  w^as  being  used  to  pay  for  the  stock  that  Olson 
bought.  It  was  also  shown  that  no  interest  was  charged 
against  Olson  by  the  bank  for  the  money  so  used  in  the 
purchase  of  stock. 

Plaintiff  testified  that  he  talked  with  Heckman  after 
the  checks  were  dishonored,  and  that  in  the  conversation 
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Etckman  yolunteered  the  informatioii  that  there  was  a 
'•sheep  check"  and  a  "hog  check,"  although  there  was 
nothing  on  the  checks  to  indicate  what  they  were  given 
for;  that  he  asked  Heckman  how  he  knew  what  the  checks 
were  given  for,  and  that  Heckman  told  him  that  he  talked 
with  Olson  before  he  went  away ;  that  the  last  thing  Olson 
said  to  him  before  he  left  was  this :  "You  tell  the  boys 
not  to  worry  about  them  checks,"  he  says,  "they  will  get 
every  dollar  of  it  back ;"  that  Heckman  in  the  presence  of 
his  father  and  brother  admitted  that  he  knew  the  stock 
in  question  was  shipped  in  the  name  of  the  bank.  The 
plaintiff's  evidence  on  this  point  was  subsequently  cor- 
roborated by  his  father  and  his  brother. 

Mr.  Heckman  denied  knowledge  that  the  shipment  of 
the  car,  in  which  plaintiff's  stock  was  shipped  with  other 
stock,  and  for  which  the  checks  in  question  were  given, 
was  in  the  bank's  name,  but  subsequently  he  made  this 
statement.  He  testified:  "Q.  How  many  cars  did  you 
know  had  been  shipped  in  the  name  of  the  First  State 
Bank?  A.  I  knew  that  there  had  been  cars  shipped 
sometime,  possibly  six  months  before  that."  It  was 
shown  that,  after  Olson  left  Hickman,  the  cashier  and  Ol- 
son went  to  Omaha  and  there  met  a  brother  of  Olson. 
Respecting  the  object  of  the  Omaha  trip  the  cashier  testi- 
fied: "The  purpose  was  to  get  security  on  this  f  1,500. 
Well,  his  brother  absolutely  refused  at  first.  *  *  *  He 
finally  signed  the  note  with  G.  A.  Olson  for  f 750.  •  ♦  ♦ 
At  the  same  time  I  got  a  bill  of  sale  from  G.  A.  Olson  for 
the  yards  there,  a  couple  of  hogs  and  crib.  ♦  •  ♦  Yes, 
and  a  f50  Liberty  bond,  a  hog  trough  and  gates  and 
pump."  Plaintiff  contends  that  the  |750  transaction  be- 
tween the  bank  and  the  Olsons  is  evidence  of  a  division  of 
liability  arising  from  the  stock-dealing  venture.  The 
cashier  testified  that  the  bank  held  notes  of  Olson  at  dif- 
ferent times,  namely,  one  for  f  1,500,  and  one  or  two  for 
from  1500  to  fSOO. 

Mr.  Heckman  further  testified  that  he  made  no  effort  to 
bring  the  attention  of  the  county  attorney  to  the  fact 
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that  Olson  was  writing  checks  on  the  bank  when  he  had 
no  funds  there,  because,  as  he  said,  ^4t  never  entered  my 
n-ind."  From  Heckman's  evidence  it  appears  that  it  was 
not  the  custom  of  the  bank  to  honor  checks  generally  for 
its  customers  in  sums  aggregating  f3,000  or  f 4,000  unless 
they  had  money  in  the  bank  to  draw  against. 

Defendant's  explanation  of  the  reason  why  Olson  made 
the  shipments  in  the  name  of  the  bank  is  that  in  some 
former  shipments  he  had  failed  to  pay  certain  charges 
that  were  due  the  railroad  company  therefor,  and  that 
they  were  a  personal  charge  against  him  that  would  be 
<leducted  from  the  proceeds  of  subsequent  shipments  un- 
less they  were  paid,  and  that  it  was  to  avoid  making  such 
payments  that  he  adopted  the  plan  of  shipping  in  the 
name  of  the  bank.  Defendant  argues  that,  in  view  of  the 
fact  that  the  railroad  company  did  not  attempt  to  collect 
the  delinquent  charges  from  the  bank,  this  '^is  in  itself 
proof  that  the  railroad  at  least  had  no  knowledge  or  sus- 
picion that  the  bank  was  in  any  way  interested  in  Olson's 
business.''  In  the  argument  of  plaintiff  it  was  suggested 
that  the  jury  doubtless  took  note  of  the  fact  that  the  rail- 
road company  was  not  a  party  to  this  suit. 

From  a  review  of  the  record,  we  conclude  that,  notwith- 
standing the  conflict  in  the  evidence,  there  is  sufficient  to 
support  the  verdict.  We  therefore  decline  to  set  it  a^ide 
unless,  indeed,  it  has  come  to  pass  that,  with  respect  to 
controverted  questions  of  fact,  the  jury  has  ceased  to  func- 
tion in  Nebraska. 

The  judgment  is 

Affirmed. 

Rose  and  FLANSBrRO,  JJ.,  not  sitting. 


Orvillb  E.   Buckley,  appellee,  v.   Advance   Rumely 

Thresher  Company,  appellant. 

Filed  Mat  16,  1921.    No.  21689. 

1.    Sales:    Delivebt:     Bbeach  of  Wabbaktt.    When  a  machine  does 
not   fulfil  the    terms  of    the  vendor's    warranty    and,    over    the 
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vendee's  protest,  is  left  by  the  agent  with  the  vendee's  prospective 
purchaser,  such  action  on  the  agent's  part  does  not  constitute  a 
delivery.  It  follows  that  the  vendee  is  not  obliged  to  return  the 
machine  in  order  that  he  may  maintain  an  action  for  damages. 

2.    :  :    Notice.    A  contract  for  the  sale  of  a  machine 

provided  that  notice  of  defects  therein  should  be  given  by  the 
vendee  by  registered  mail  addressed  to  the  vendor  at  its  head 
office.  Held  that,  when  it  clearly  appears  that  the  machine  has 
not  been  delivered,  the  provision  for  notice  is  not  obligatory. 

8.    :    Warranty:    Proof.    When  an  implied  warranty  and  an 

express  warranty  relate  to  the  same  or  a  closely  related  subject, 
proof  of  the  implied  warranty  will  be  excluded. 

4.  :  :  Breach.  Where  the  vendor  undertakes  a  practi- 
cal demonstration  of  a  machine  to  prove  its  workability,  even 
though  the  contract  of  sale  does  not  provide  therefor,  and  the 
machine,  when  given  a  trial,  fails  to  comply  with  an  express  war- 
ranty under  which  it  was  sold,  the  vendee  is  not  bound  by  the 
contract. 

5.  Corporations:  Process:  Service.  Held,  that  the  service  of  proc- 
ess herein  upon  the  auditor  of  public  accounts  was  a  sufficient 
compliance  with  section  725,  Rev.  St.  1913,  to  confer  Jurisdiction 
over  a  foreign  corporation  doing  business  in  Nebraska. 

Appeal  from  the  district  court  for  Thurston*  county; 
Guy  T.  Graves^  Judge.    Affirmed. 

Howard  Saxton  and  Good  &  Good,  for  appellant. 

R,  E,  Evans  and  Sidney  T.  Frum,  contra. 

Dean,  J. 

Plaintiff  is  a  dealer  in  agricultural  implements.  He 
sued  to  recover  the  purchase  price  of  a  tractor  gang  plow, 
alleging  misrepresentation  and  breach  of  warranty.  A 
jury  was  waived.  Plaintiff  recovered  a  judgment  for 
fl^286.25,  which  included  the  purchase  price,  interest 
and  freight.     Defendant  appealed. 

Though  there  is  some  conflict  in  the  evidence  the  fol- 
lowing material  facts  seem  fairly  to  be  established.  The 
tractor  plow  was  purchased  by  plaintiff  through  G.  Mat- 
tison,  one  of  defendant's  agents,  pursuant  to  the  terms  of 
a  written  contract  executed  September  8,  1917.  A  war- 
ranty is  indorsed  on  the  contract,  of  which  it  is  a  part, 
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which  reads:  "Said  machinery  is  warranted  to  be  well 
made  and  of  good  material,  and  with  proper  use  capable 
of  doing  as  good  w^ork  as  any  other  machine  of  the  same 
kind,  size  and  rated  capacity,  working  under  like  condi- 
tions." 

It  appears  that  the  tractor  plow  was  shipped  to  Winne- 
bago station,  arid  was  consigned  by  defendant  to  ^^order 
of  Advance  Rumely  Co."  Upon  arrival  at  Winnebago,  H. 
Mooney,  an  agent  and  tractor  plow  expert  in  defendant's 
employ,  collected  the  purchase  price  and  freight  from 
plaintiff  before  the  machine  was  tested.  Subsequently  it 
was  unloaded  from  the  car  and  prepared  by  him  for  a 
trial,  and  by  him  driven  abbut  two  miles  distant  to  the 
farm  of  C.  C.  Frum,  plaintiff's  prospective  buyer.  On 
September  16,  17,  and  18,  Mooney  attempted  to  operate 
the  plow,  but  it  clearly  appears  that  it  failed  to  do  the 
work  for  which  it  was  intended  and  which  it  w^as  war- 
ranted to  do.  When  the  field  demc^istration  was  closed 
plaintiff  informed  Mooney  that  the  plow  did  not  meet  the 
warranty,  and  that,  in  view  of  his  failure  to  make  it 
work,  he  refused  to  accept  it  and  demanded  a  return  of 
his  money.  On  September  25,  1917,  and  at  subsequent 
intervals,  plaintiff,  by  letter  addressed  to  the  Lincoln 
agency,  repeated  his  complaint  and  again  demanded  re- 
payment of  the  purchase  price  and  freight.  It  also  ap- 
pears that  Frum  told  Mooney  to  take  the  plow  away  from 
his  farm  because,  as  he  says,  he  informed  him  that  it  was 
w^orthless.  It  seems  though  that,  over  Frum's  protest,  as 
he  testified,  "Mooney  took  the  tractor  around  north  of  the 
corn-crib  and  left  it.''  Apparently  it  has  remained  there 
ever  since,  though  there  is  some  evidence  on  the  part  of 
one  of  defendant's  employees  that,  upon  subsequent  ex- 
amination of  the  tractor,  it  appeared  to  him  that  it  had 
been  used  to  furnish  power,  apparently  for  some  sort  of  a 
belt  machine.  On  this  point,  however,  the  evidence  con- 
flicts. 

It  was  shown  that  other  tractor  plows  of  substantially 
the  same  size  and  rated  capacity,  when  working  under  sub- 
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stantially  the  same  conditions  as  to  soil  and  the  like,  did 
good  work.  One  witness,  who  appears  to  be  a  practical 
tractor  plowman,  testified  that  the  soil  where  defendant 
demonstrated  its  tractor  plow  was  in  normal  condition^ 
and  that  other  plows  of  substantially  the  same  sort  ^^would 
pull  three  plows  all  over  the  Fisher  land  and  do  good 
plowing,  under  exactly  the  same  conditions  as  existed  at 
the  time  when  the  Rumely  tractor  was  tried  out  on  that 
land.''  To  substantially  the  same  effect  is  the  evidence 
of  three  or  more  disinterested  witnesses  who  were  ap- 
parently conversant  with  the  subject  and  qualified  to 
testify.  They  testified  that  they  had  seen  two  or  more 
tractor  plows  of  different  companies,  but  of  the  same  gen- 
eral size  and  capacity  as  the  tractor  plow  in  question, 
doing  good  work  under  substantially  the  same  conditions. 
On  this  point  it  may  be  said  there  is  sufficient  evidence  to 
support  the  court's  finding,  which  was,  in  effect,  that  the 
tractor  plow  in  suit  was  not  "capable  of  doing  as  good 
work  as  any  other  machine  of  the  same  kind,  size  and 
rated  capacity,  working  under  like  conditions." 

Defendant  argues  that  because  plaintiff  did  not  return 
the  tractor  plow  he  cannot  therefore  recover  for  a  breach 
of  the  warranty.  It  seems  clear  that  the  facts  do  not 
warrant  the  conclusion  that,  in  legal  effect,  there  was  a 
delivery  or  an  acceptance.  Plaintiff  was  not  obligated, 
under  the  facts,  to  accept  the  plow.  It  was  consigned 
to  defendant's  order  and,  for  all  of  the  time  material  to 
the  issues  here,  it  was  in  the  possession  of  defendant  by  its 
agent  who  attempted,  but  failed,  to  make  it  work,  and 
subsequently  left  it  at  the  farm  where  the  demonstration 
^as  had.  Apparently  it  remained  there  subject  to  de- 
fendant's order  and  under  its  control.  In  view  of  the 
facts  it  is  obvious  that  no  obligation  rested  on  plaintiff 
to  return  it  to  the  company. 

Defendant  relies  upon  this  recital  in  the  warranty 
clause  of  the  contract :  "Purchaser  shall  not  be  entitled 
to  rely  upon  any  breach  of  above  warranty  ♦  ♦  ♦  mi. 
less:  (a)  Notice  of  the  defect  or  breach,  particularly  de- 
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scribing  the  same  and  specifying  the  time  of  discovery 
thereof,  is  given  by  roistered  letter  addressed  to  vendor 
at  its  head  office,  posted  within  four  days  after  such  dis- 
covery." Plaintiff  argues  that  he  was  not  obligated  to 
notify  defendant  of  the  defects  of  which  its  operating 
agent  then  on  the  ground  was  already  advised.  In  sup- 
port of  his  argument  he  cites  Advance  Thresher  Co.  v, 
Vinckely  84  Neb.  429 ;  Ditto  v.  International  Harvester 
Co.,  105  Neb.  544 ;  Fairbanks,  Morse  d  Co.  v.  Nelson,  217 
Fed.  218.  The  tnajority  of  the  court,  however,  conclude 
that  the  question  of  notice,  that  is  argued  at  great  length 
by  the  parties,  is  not,  under  the  facts,  involved  herein.  It 
follows  that,  in  view  of  our  conclusion  on  this  point,  we 
do  not  find  it  necessary  to  decide  the  question  respecting 
notice/ 

Plaintiff  contends  that  certain  inducements  were  of- 
fered to  him  that  caused  him  to  execute  the  written  con- 
tract, and  that  such  inducements  constitute  an  implied 
warranty.  We  conclude  that  the  express  warranty  ex- 
cludes the  implied  warranty,  for  which  he  contends,  be- 
cause it  had  to  do  with  practically  the  same  subject.  De- 
fendant cites  35  Cyc.  392,  wherein  the  general  rule  is  well 
stated:  "An  express  warranty  will  exclude  an  implied 
warranty  on  the  same  or  a  closely  related  subject.  Thus 
an  express  warranty  of  quality  will  exclude  an  implied 
warranty  of  fitness  for  the  purpose  intended." 

It  is  contended  by  defendant  that,  when  "Buckley  paid 
the  freight  and  made  settlement  ♦  ♦  ♦  before  the 
tractor  was  unloaded,  ♦  *  ♦  title  at  once  passed  to 
him."  In  its  brief  it  is  also  said :  "The  court  will  search 
in  vain  in  the  contract  for  any  provision  which  obligates 
us  to  demonstrate  this  tractor.  ♦  ♦  ♦  It  is*  true  that 
as  a  matter  of  courtesy  the  defendant  company  sends  an 
expert  to  the  place  of  delivery  and  teaches  the  new  ow^ner 
how  to  use  the  tractor." 

It  is  a  harsh  rule  for  which  defendant  contends.  The 
lesson  that  was  communicated  to  the  prospective  pur- 
chaser was  more  than  a  courtesy.     It  was  a  business  en- 
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terprise  undertaken  with  a  view  to  the  sale  of  a  tractor 
plow.  The  fact  that  the  machine  was  unloaded  and 
freight  paid  and  settlement  made,  as  contended  by  de- 
fendant, did  not,  under  the  facts,  release  defendant  from 
its  contractual  obligation  to  deliver  that  which  it  agreed 
to  deliver.  The  warranty  plainly  contemplates  a  work- 
able tractor  plow.  The  warranty  was  not  fulfilled.  It 
follows  that  it  would  be  unconscionable  to  permit  defend- 
ant to  prevail  on  either  point. 

Another  feature  of  the  case  remains.  Service  was  ob- 
tained on  defendant  by  delivery  of  a  summons  to  the  state 
auditor  of  public  accounts  at  Lincoln,  under  section  725, 
Rev.  St.  1913.  Defendant  appeared  specially  and  argues 
that  the  district  court  did  not  have  jurisdiction  of  the 
subject-matter  of  the  action.  The  language  of  section  725 
is  involved  and  obscure,  but  the  object  of  that  part  relat- 
ing to  service  of  summons  seems  to  be  to  provide,  in 
effect,  that  a  foreign  corporation  is  ^^found,"  within  the 
meaning  of  section  7619,  Rev.  St.  1913,  in  a  county  "where 
the  cause  of  action,  or  some  part  thereof,  arose,  or  in 
counties  where  the  contract,  or  portion  thereof  entered 
into  by  such  corporation  has  been  violated  or  is  to  be 
performed.''  Service  on  the  appointed  agent  or  on  the 
auditor  of  public  accounts  is  sufficient.  The  general  rule 
as  to  venue  is  not  changed.  The  provisions  of  the  act  are 
salutary.  We  know  of  no  reason  why  a  foreign  corpora- 
tion that  is  permitted  to  do  business  in  Nebraska  should 
not  be  holden  to  answer  in  any  county  in  the  state  where 
its  contract  has  been  violated  or  where  its  provisions  are 
tc  be  performed. 

The  evidence  supports  the  judgment.     It  is  therefore 

Affirmed. 

RosB^  J.,  not  sitting. 
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Minnie  E.  Case  bt  al./  appellees,  v.  Supkeme  Tribe  of 

Ben  Hur,  appellant. 

Filed  May  16,  1921.    No.  20756. 

1.  Insnranice:  Beneficial  Associations:  Increase  of  Rates.  When 
an  Insured  in  a  fraternal  benefit  association  agrees  to  be  bound 
by  future  changes  of  the  by-laws,  the  association  may  make 
amendments  increasing  the  rates  and  changing  the  plan  of  as- 
sessments for  the  general  good  of  the  order,  so  long  as  such 
changes  do  not  work  an  injustice  between  the  individual  mem- 
bers, are  not  discriminatory,  and  are  reasonable. 

2.    :  :  .    In  the  absence  of  averment  or  proof  to 

the  contrary,  it  will  be  presumed  that  an  increase  of  rates  or 
change  of  plan  of  assessments  to  increase  revenues  was  reason- 
able as  to  the  amount  of  the  increase  in  the  charges,  when  it  ap- 
pears that  the  amended  regulation  was  duly  enacted. 

3.    :  :  .     Though    the   increase    of   assessments, 

adopted  by  a  fraternal  association,  should  be  so  high  as  to  make 
it  unprofitable  and  prohibitive  to  older  members,  that  fact,  stand- 
ing alone,  would  not  make  the  rate  unreasonable,  if  the  assess- 
ment is  no  more  than  experience  has  shown  is  necessary  to 
properly  meet  the  cost  of  covering  such  Individual  with  insur- 
ance at  his  attained  age. 

4.    :  :      Classification    of  Members:     Discrimination. 

Where  such  an  association,  by  amendment  of  its  by-laws,  divides 
its  members  into  two  classes,  placing  all  members  belonging  to 
the  association  prior  to  a  certain  date  in  one  class,  and  all  who 
have  Joined  or  should  Join  after  that  date  in  another  class,  and 
provides  that  each  class  shall  raise  its  own  funds  and  pay  its 
own  losses,  and  that  the  former  class  is  to  continue  without  the 
aid  of  growth  and  the  addition  of  young  blood,  and  makes  it  nec- 
essary, where  a  member  of  the  former  class  should  desire  to 
change  and  become  a  member  of  the  latter  class,  that  he  sur- 
render what  rights  he  had  in  the  funds  of  the  former  class  and 
surrender  that  security  furnished  by  the  mutual  promises  of 
members  of  that  class,  heldj  that  the  classification  is  discrimina- 
tory and  unreasonable  as  against  the  members  of  the  former  class, 
and  will  not  be  upheld. 

5.    :  :     Amendment   of  Bt-Laws:     Validity.    Where    a 

benefit  certificate  provided  that,  in  case  insured  should  reach  70 
years  of  age  and  be  disabled,  he  should  receive  disability  benefits, 
and  his  policy  then  be  considered  paid  up,  an  amendment  to  the 


Vol.  106]  JANUARY  TERM,  1921.  221 

Case  T.  Supreme  Tribe  ot  Ben  Har. 

by-laws,  made  prior  to  insured's  reaching  70  years  of  age  and  be- 
coming disabled,  which  required  payment  of  assessments  during 
the  period  of  such  disability,  after  the  age  of  70,  .impairs  no  vested 
rights  under  the  policy,  and  is  not  to  be  treated  lis  fi  reduction  in 
the  amount  of  benefits  provided  by  the  policy. 

6.    :  :     Classitication    of    Members:     Waiveb.    Where 

the  insured,  on  the  representation  to  him  by  the  agent  of  the 
association  that  his  policy  was  paid  up  and  that  he  would  not  be 
required  to  make  any  further  payments,  signed  a  statement  pre- 
sented to  him  by .  the  agent,  which  contained  in  it  a  printed 
clause,  agreeing  that  insured  would  pay  additional  assessments 
during  such  period  of  disability,  but  where  no  consideration 
moved  from  the  association  to  him  for  such  agreement,  and  there 
w^ere  no  elements  of  estoppel  shown  and  none  pleaded,  held,  in- 
sured, had  not  waived  his  right  to  object  to  the  discriminatory 
classification  of  members,  and  was  not  bound  by  such  signed 
statement;  it  being  further  shown  that  the  amount  he  had  paid 
to  the  association  in  the  past  was  sufficient  "  o  cover  all  payments 
due,  or  to  become  due,  on  his  policy,  in  accordance  with  the  asso- 
ciation's rules  as  they  existed  prior  to  the  establishment  of  rates 
upon  the  discriminatory  basis  complained  of. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morning,  Judge.    Affirmed. 

Garlow  ct  Long,  for  appellant. 
Burr  if*  Brown,  contra. 

Flansburg,  J. 

This  is  an  action  on  a  benefit  certificate  issued  by  the 
Supreme  Tribe  of  Ben  Hur,  a  foreign  fraternal  bene- 
ficiary association.  The  defendant  contends  that  the 
policy  had  become  forfeited  by  default  of  payment  of  the 
assessments.  These  assessments  were  levied  by  virtue  of 
amendments  to  the  by-laws  made  after  the  certificate  sued 
on  was  issued,  and  plaintiffs  claim  the  amended  by-laws 
were  unreasonable,  impairing  vested  rights  under  the 
benefit  certificate,  and  were  therefore  not  binding  on  in- 
sured. At  the  close  of  the  testimony  the  court  directed  a 
verdict  for  the  plaintiffs.     Defendant  appeals.^ 

The  certificate  sued  on  contained  the  usual  provision 
that  the  insured  would  be  bound  by  all  the  laws,  rules 
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and  r^uIatioBB  of  the  society  thereafter  enacted.  It  was 
in  the  amount  of  fSOO,  and  was  issued  to  John  Case  in 
1901,  when  he' was  54:  years  of  age.  Plaintiff s  were  named 
as  beneficiaries. 

At  the  time  this  certificate  was  issued  the  by-laws  of 
defendant  association  provided  for  the  monthly  payments 
ot  |1  for  insurance,  the  amount  of  the  benefit  being  rated 
according  to  age,  so  that  while  members  entering  between 
the  age  of  18  and  25  received  benefit  certificates  in  the 
amount  of  f  1,500  for  a  monthly  payment  of  |1,  members 
entering  at  50  years  of  age  received  certificates  of  J500 
only.  All  members  were  also  required  to  pay  a  per 
capita  tax  of  75  cents  semiannually,  together  with  lodge 
dues,  or  what  were  called  "court  dues,"  levied  by  the 
subordinate  court. 

The  benefit  certificate  in  question  provided  that,  in  the 
event  of  the  insured  becoming  physically  disabled  from 
old  age  after  reaching  70  years  and  making  proof  of  such 
fact,  he  should  receive  one-tenth  of  the  face  of  the  policy 
that  year  and  a  like  sura  each  year  thereafter  until  the 
whole  benefit  was  paid  or  until  the  member  should  die, 
and  it  also,  however,  further  provided  "that  such  member 
shall  continue  to  pay  his  or  her  court  dues  and  per  capita 
tax"  though  the  monthly  payments  for  insurance  were 
not  required  from  that  time  forward. 

In  May,  1908,  the  by-laws  of  this  defendant  association 
were  amended  in  the  manner  of  which  plaintiffs  complain, 
whereby  all  holders  of  benefit  certificates  issued  prior  to 
July  1,  1908,  were  put  in  what  is  called  Class  A,  and  all 
holders  of  certificates  issued  after  that  time  were  put  in 
Class  B.  The  two  classes  were  kept  distinct.  Each,  it 
was  provided,  should  raise  its  own  funds  and  pay  its  own 
losses.  In  case  the  monthly  payments  of  Class  A  mem- 
bers, as  previously  fixed,  should  be  insufficient,  additional 
payments  would  be  required  to  be  paid  from  time  to  time. 
The  rates  required  to  be  paid  by  the  Class  B  members 
were  determined  by  valuation  upon  the  basis  of  tables  of 
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mortality,  and  the  rate  was  to  be  fixed  according  to  the 
age  attained  by  the  member  at  his  entrance. 

It  was  further  provided  that  any  Class  A  i;aember  could, 
at  any  time  up  to  July  1,  1910,  by  surrendering  his  cer- 
tificate and  paying  the  t'ates  fixed  by  the  age  of  such 
member  at  such  time,  according  to  the  schedule  of  rates 
adopted  for  Class  B  members,  become  a  member  of  Class 
B  without  being  required  to  pass  medical  examination, 
such  examination,  however,  to  be  required  in  case  he  de- 
sired a  disability  clause  in  his  certificate  such  as  appears 
in  the  certificate  here  involved,  and,  in  that  case,  it  was 
itecessary  before  a  transfer  would  be  allowed  that  he  be 
found  to  be  in  good  health  and  not  ,  physically  dis- 
abled at  the  time  of  the  transfer.  It  was  further  pro- 
vided by  these  amended  rules  that  the  disability  benefit  for 
members  in  either  Class  A  or  Class  B  would  be  allowed 
only  upon  the  condition  that,  after  such  disabilities  were 
proved  and  insured  became  entitled  to  the  disability  bene- 
fit, he  would  still  continue,  not  only  to  pay  the  per  capita 
tax  and  court  dues  as  theretofore  provided,  but  would 
in  addition  continue  to  pay  all  monthly  payments  and 
assessments  required.  In  order  to  change  from  Class  A 
to  Class  B,  in  oth'er  words,  it  was  necessary  for  the  Class 
A  member  to  surrender  his  certificate  and  take  a  new  one 
at  a  rate  based  upon  his  age  at  the  time  of  the  transfer, 
as  if  he  were  an  entirely  new  applicant  for  insurance  in 
the  association,  and,  except  in  the  instances  as  stated,  he 
Virould  not  be  required  to  pass  a  medical  examination. 

The  insured,  after  these  amendments  were  adopted,  re- 
mained in  Class  A  and  made  •  all  payments  called  for  up 
to  September  1,  1916.  On  July  12,  1916,  he  became  70 
years  of  age,  and  on  September  12,  1916,  he  applied  for 
the  old-age  disability  benefit.  His  application  was  ap- 
proved, and  he  was  paid  the  first  instalment  of  $50.  In 
this  application,  signed  by  insured,  which  was  on  a 
printed  form  furnished  by  the  company,  there  was  a 
printed  statement  that  insured  agreed  to  continue  to  pay, 
in  addition  to  the  court  dues  and  the  per  capita  tax,  the 
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monthly  insurance  payments  and  assessments  during  the 
continuation  of  such  policy  and  during  the  period  when 
he  was  entitled  to  the  disability  benefits. 

It  is  claimed  by  plaintiffs  that  insured  did  not  know  of 
this  statement  in  the  application.  The  officer  of  the  de- 
fendant association,  whose  duty  it  was  to  help  make  out 
and  receive  such  applications,  testified,  and  her  testimony 
stands  alone  on  that  issue,  that  she  read  the  application  to 
him  and  also  that  she  told  him  it  was  her  understanding 
that  no  further  payments  were  required  from  him  there- 
after except  the  per  capita  tax  and  dues,  and  that  his 
policy  so  far  as  insurance  payments  were  concerned  was 
fully  paid  up. 

From  the  time  that  the  association  allowed  insured  the 
disability  benefit  in  September,  1916,  and  paid  him  the  J50 
instalment,  he  made  no  further  insurance  payments,  as 
provided  by  the  amended  by-laws,  nor  in  accordance  with 
the  statement  made  in  the  application  just  above  referred 
to.  The  per  capita  tax  and  court  dues  were  tendered  by 
insured,  but  the  defendant  refused  to  accept  these  and  de- 
manded the  regular  monthly  payments  and  assessments 
as  fixed  at  that  time,  and  so  the  matter  stood  from  Sep- 
tember, 1916,  until  the  insured  died  in' February,  1917; 
the  association  claiming  that  the  insured's  policy  had 
lapsed  by  reason  of  his  failure  to  pay  the  regular  monthly 
payments  and  assessments  for  insurance  from  and  after 
the  time  of  the  granting  of  the  disability  benefits  to  him. 

The  questions  presented  are:  (1)  Whether  the  classi- 
fication under  the  amended  by-laws  was  unreasonable  and 
discriminatory  so  as  to  make  invalid  the  increased  assess- 
ments levied  upon  the  insured  in  this  case;  (2)  whether 
the  provision  that  insured  should  continue  to  pay  insur- 
ance rates,  when,  by  the  terms  of  his  certificate,  it  was 
to  be  paid  up  in  case  of  disability  at  70,  in  effect  reduced 
the  benefits  and  thereby  destroyed  vested  rights  under  the 
contract;  and  (3)  whether  insured  had  waived  his  rights 
to  refuse  to  pay  insurance  rates  after  reaching  70  by  sign- 
ing the  agreement  to  pay   such   additional   assessments 
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when  he  signed  his  application  for  the  disability  benefit. 
It  is  the  rule  in  this  state  that,  when  an  insured  agrees 
to  be  bound  by  future  changes  of  the  by-laws,  a  fraternal 
association  may  make  amendments  increasing  the  rate  and 
changing  the  plan  of  assessments  for  the  general  good  of 
the  order,  so  long  as  such  changes  do  not  work  an  injus- 
tice between  the  individual  members,  are  not  discrimina- 
tory, and  are  reasonable.  Insured,  in  the  case  before  us, 
remained  m  the  class  of  old  members  who  had  entered  the 
association  prior  to  1908.  The  exact  amount  of  increase 
in  assessments  levied  against  him  the  record  does  not  dis- 
close. There  is  no  averment  nor  proof  that  the  assess- 
ments made  were  unreasonable  in  amount,  nor  greater 
than  sufficient  to  the  proper  operation  of  this  division  of 
the  association  as  a  separate  entity,  raising  its  own  funds 
and  paying  its  own  losses.  On  the  other  hand,  it  does 
not  appear  that  the  rates  fixed  for  the  members  of  the 
new  class  were  more  than  was  necessary  to  the  operation 
of  that  class,  nor  larger  than  required  to  properly  raise 
funds  to  prepare  against  and  pay  death  claims  as  they 
should  accrue.  The  rates  in  this  class  were  based  upon 
mortality  tables  and  in  accordance  with  the  principle 
that  each  member  should  pay  in  proportion  to  the  hazard 
of  his  own  individual  risk. 

The  next  question  is,  therefore,  whether  the  creation 
of  the  two  divisions  of  members,  each  operating  indepen- 
dently of  the  other,  did  in  itself  work  an  unjust  discrimina- 
tion as  against  the  insured.  There  is  no  vested  right  to 
a  continuance  of  a  plan  of  insurance  which  experience 
might  demonstrate  would  result  disastrously  to  the  society 
or  its  members.  Wright  v.  Minnesota  Mutual  Life  Ins. 
Co.,  193  U.  S.  657;  Polk  v.  Mutual  Reserve  Fund  Life 
Ass'n,  207  U.  S.  310.  It  is  also  true  that,  in  the  absence 
of  averment  or  proof  to  the  contrary,  it  will  be  presumed 
that  an  increase  of  rates  or  change  of  plan  of  assessment 
to  increase  revenues  was  reasonable  as  to  the  amount  of 
the  increase  in  the  charges,  if  the  amended  regulation  was 
duly  enacted  by  the  association.    Supreme  Council,  Cath- 
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olic  Knights  of  America^  v.  Fenwick,  169  Ky.  269 ;  Dem- 
ings  V.  Supreme  Lodge,  Knights  of  Pythias,  131  N.  Y. 
522;  Supreme  Lodge  v.  Bieler,  58  Ind.  App.  550.  It  is 
unnecessary,  therefore,  to  discuss  the  amount  of  assess- 
ments in  this  case,  since  there  is  no  proof  of  the  financial 
condition  of  the  company  and  no  eridence  tending  to  show 
that  the  assessments  were  more  than  were  reasonably 
necessary  to  carry  out  the  objects  of  the  order. 

Considering  the  Class  B  members  as  a  separate  division, 
the  plan  devised  of  requiring  each  member  to  pay  a  rate  in 
conformity  .to  the  cost  of  insurance  based  on  age  is  a 
reasonable  regulation  as  among  the  members  in  that  class. 
And  it  would  further,  as  settled  by  the  laws  of  this  state, 
have  been  a  reasonable  regulation  to  have  required  all  the 
members  of  this  association  at  the  time  when  the  amended 
by-laws  were  enacted  to  have  commenced  anew  and  to 
have  paid  assessments  based  upon  mortality  tables,  the 
amount  of  such  rate  to  be  determined  by  the  age  attained 
by  the  respective  members  at  the  date  of  such  change  in 
the  rule  of  assessment.  Funk  v.  Stevens,  102  Neb.  681; 
Thomas  v.»  Knights  of  Maccabees  of  the  World,  85  Wash. 
665,  L.  R.  A.  1916A,  750;  Hollingsworth  v.  Supreme 
Council  of  Royal  Arcanum,  175  N.  Car.  615;  Supreme 
Lodge,  Knights  of  Pythias,  v.  Mints,  241  U.  S.  574 ;  Rey- 
nolds V,  Supreme  Council  of  Royal  Arcanum,  192  Mass. 
150.  Though  the  increase  of  the  assessment  provided  by 
a  fraternal  association  should  be  so  high  as  to  make  it  un- 
profitable and  prohibitive  to  older  members,  that  fact, 
btanding  alone,  would  not  make  the  rate  unreasonable,  if 
the  assessment  is  no  more  than  experience  has  shown  is 
necessary  properly  to  meet  the  cost  of  covering  such  in- 
dividual with  insurance  at  his  attained  age.  It  may  be 
here,  and  in  fact  in  most,  if  not  all,  such  fraternal  com- 
panies, insurance  has  been  furnished  in  the  past  at  rates 
far  below  cost.  The  member  has  lived  and  had  the  value 
of  his  assessments  in  the  protection  given  him,  and,  when 
it  is  found  that  each  must  pay  in  exact  accoWl  with  the 
risk  the  company  has  assumed  in  carrying  him,  he  can- 
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not  complain.  As  Judge  Holmes  said  in  Supreme  Lodge, 
Knights  of  Pythias,  v.  Mints,  supra :  "It  is  proper  to  re- 
member that  for  many  years  the  plaintiff  had  been  in- 
sured, and  although  by  what  he  is  not  likely  to  regard  as 
bad  fortune  his  beneficiary  has  not  profited  by  it,  she 
would  have  if  he  had  died.  As  he  happily  has  lived  he  has 
to  bear  the  burdens  incident  to  the  nature  of  the  enter- 
prise into  which  he  went  open  eyed." 

But  when  such  increase  in  assessments  is  made  it  must 
progress  upon  a  uniform  plan.  It  must  be  remembered 
that  the  promises  of  this  association  are  the  mutual  prom- 
ises of  all  the  members  in  it,  individually  and  collectively, 
to  one  another.  Each  member  also  has  the  right  to  see 
that  all  new  members  shall  equally  assume  such  mutual 
obligations.  The  basis  for  rates  must  be  just  and  not 
discriminative.  In  this  case  all  members  of  the  order, 
prior  to  1908,  are  severed  from  the  association  and  be- 
come a  distinct  entity  apart  from  it.  It  is  manifest  that 
to  thus  cut  off  the  old  members,  undesirable  risks,  into 
a  company  by  themselves  and  make  them  pay  their  own 
losses  and  raise  their  own  funds  without  the  aid  of  growth 
«nd  the  addition  of  young  blood,  ^ince  no  new  members 
can  under  the  amended  by-laws  be  placed  in  this  division, 
would  result  in  a  separate  division  of  membership;  in 
fact,  a  distinct  company  in  itself  which  would  have  a  con- 
stantly dwindling  membership  and  a  rapidly  increasing 
assessment  until  the  lone  survivor  would  have  to  pay  his 
own  death  claim.  Such  classification  and  division  of 
members,  destroying  the  mutuality  of  the  promises  of  the 
members  of  the  association  as  a  whole  and  requiring  older 
members  to  be  thrown  out  upon  their  resources  and  alone 
compelled  to  proceed  without  the  accession  of  new  mem- 
bers, which  destroyed  the  very  working  power  of  the  plan 
under  which  they  were  operating,  has  been  held  an  ef- 
fectual repudiation  of  the  contract  obligation  owing  them 
by  the  society,  and  has  quite  universally  been  held  an  un- 
reasonable and  unjust  regulation  as  to  them,  and  there- 
fore void.    Wilson  v.  Supreme  Conclave,  I.  0.  H.^  174  N. 
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Car.  628 ;  Williams  v.  Supreme  Conclave,  I.  0.  H.,  172  N. 
Car.  787;  Strauss  v.  Mutual  Reserve  Fund  Life  Ass'n, 
126  N.  Car.  971,  83  Am.  St.  Rep.  699 ;  Tusant  v.  Grand 
Lodge,  A.  0.  U.  \\\,  183  la.  489;  Parks  v.  Supreme  Circle, 
Brotherhood  of  America,  83  N.  J.  Eq.  131 ;  Benjamin  v. 
Mutual  Reserve  Fund  Life  Ass^n,  146  Cal.  34;  Ebert  v. 
Mutual  Reserve  Fund  Life  Ass'n,  81  Minn.  116. 

In  the  cases  just  cited,  the  facts  as  to  classification  and 
assessment  were  in  all  instances  very  similar  to,  and  in 
some  identical  with,  the  method  followed  in  the  case  at 
bar.  In  the  Tusant  case,  supra,  members  joining  before 
a  certain  date  were  put  in  Class  A,  and  those  joining 
after  in  Class  B,  each  operating  separately  as  if  a  dis- 
tinct association,  raising  its  own  funds  and  paying  its 
own  losses.  Class  A  was  assessed  on  the  old  plan,  by 
increasing  amount  of  assessment  and  was  allowed  no  new- 
members,  and  Class  B  was  assessed  upon  an  insurance 
risk  basis  as  determined  by  the  age  of  the  member.  The 
court  in  that  case  said :  '^It  is  sufficient  to  say  that  it  is 
of  the  very  essence  of  mutual  insurance  and  of  the  effi- 
ciency thereof  that  it  shall  grow,  and  that  it  shall  con- 
tinue to  receive  new  and  younger  blood.  ♦  ♦  ♦  When 
these  men  joined  the  order  they  joined  themselves  to  a 
membership,  many  of  whom  had  already  reached  their 
expectancy.  These  plaintiffs  began  at  once  to  pay  death 
losses  on  such.  When  they  paid  such  losses  they  had 
nothing  to  expect  in  return  from  those  whose  membership 
had  ceased  by  death.  Their  only  way  of  compensation  was 
from  those  who  should  come  after.  They  relied  and  had 
a  right  to  rely  for  the  security  of  their  insurance  upon  the 
new  blood  which  was  to  come." 

By  this  reasoning  it  is  shown  how  the  shutting  off  of 
new  members  into  Class  A,  operating  under  the  old  plan, 
in  effect  actually  destroyed  its  working  ability.  Obvious- 
ly, then,  if  this  class  were  to  be  continued  under  the  old 
plan,  the  shutting  off  of  new  members  wa6  in  fact  an 
actual  destruction  of  their  plan  of  operation.  Defend- 
ant's answer  to  thi^  is,  however,  that  insured  had  the 
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option  of  joining  Class  B  with  the  new  members  and 
taking  insurance  at  his  then  attained  age.  But,  in  order 
to  do  that,  it  was  necessary  that  he  part  from  the  class  in 
v.iiich  he  then  was  and  surrender  up  all  rights  that  he  had 
tiierein.  He  was  entitled  to  share  in  the  funds  of  this 
class,  and  was  entitled  to  have  that  fund,  as  well  as  the 
mutual  promises  of  all  the  other  members  of  that  class, 
as  his  security,  and  these  we  do  not  believe  he  could  be 
required  to  release  without  his  consent.  These,  by  going 
into  Class  B,  he  would  be  required  to  lose.  In  Class  B 
he  would  begin  again  upon  his  then  attained  age,  losing 
the  right  to  benefit  or  credit  by  reason  of  funds  already 
accumulated  in  Class  A,  and  losing  the  added  security 
that  would  be  given  him  were  he  still  allowed  protection 
of  such  fund  and  mutual  promises.  In  1908,  when  the 
amendment  divided  the  membership  and  allowed  a  trans- 
fer from  Class  A.  to  Class  B,  no  provision  was  made  for 
any  transfer  of  the  funds.  This,  at  that  time,  could  only 
have  been  effected  by  a  transfer  of  the  entire  class,  and, 
of  course,  power  of  insured  was  limited  to  transferring 
bis  own  membership  only.  In  1916,  it  is  true,  the  by-laws 
v/ere  amended  providing  for  the  transfer  of  a  pro  rata  por- 
tion of  the  funds  of  Class  A  to  the  funds  of  Class  B,  fol- 
lowing the  transfer  of  a  member,  but  this  amendment  was 
enacted  only  a  month  before  the  insured  reached  the  age 
of  70,  and  so  short  a  time  before  his  proof  of  disability 
that  he,  no  doubt,  could  not  have  passed  the  necessary 
physical  examination  were  he  to  keep  alive  the  old-age 
disability  clause  of  his  contract,  and,  furthermore,  a 
transfer  of  the  pro  rata  portion  of  the  fund  was  not  all 
that  plaintiff  was  entitled  to;  he  was  entitled  to  have 
that  fund  in  its  entirety  continue  for  his  security.  As  we 
view  it,  he  was  entitled  to  belong  to  the  association  as  he 
had  joined  it  and  what  it  had  grown  to  be,  protected  by 
the  mutual  promises  of  all,  and  not  required  to  release 
any  part  of  (he  funds  accumulated  under  the  previous  plan 
of  assessment. 

It  is  unnecessary  to  discuss  at  length  the  cases  above 
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cited  holding  the  classification  discriminative.  In  all 
those  cases  the  classification  and  method  followed  was  the 
same  as  in  the  case  at  bar,  with  this  exception,  that  in 
some  of  those  cases  no  right  of  transfer  was  allowed  by 
the  older  members  to  the  new  class,  and  in  the  others — 
the  cases  of  Wilson^  Williams,  Ttisant,  and  Parks — such 
transfer  was  allowed ;  but  in  some  of  those  cases  at  least 
the  rule  was  stated  that  in  the  allowance  of  such  transfer 
the  old  members  were  discriminated  against,  since  they 
were  required  to  rerate  on  their  then  attained  ages,  and 
hence  surrender  rights  that  they  had  become  entitled  to  by 
their  long-time  membership  and  contributions  to  the 
society.  As  an  abstract  principle  of  law,  under  our  hold- 
ing in  Funk  v.  Stevens,  supra,  and  other  cases  cited,  this 
last  statement  of  principle  is  incorrect.  But  the  distinc- 
tion must  be  borne  in  mind  that,  when  all  members  of 
the  association  are  required  to  rerate,  instead  of  caus- 
ing a  division  of  membership  into  classes,  the  beneficial 
interest  of  each  individual  member  in  the  funds  and  assets 
of  the  society  remains  unaffected.  The  accumulated  funds 
still  remain  as  his  security,  and  the  mutual  promises  of  all 
its  members  still  afford  him  protection ;  while  in  the  trans- 
fer of  an  old  member  from  Class  A  to  Class  B  he  sur- 
renders all  interest  and  rights  to  security  in  the  funds  and 
promises  of  all  Class  A  members,  and  in  fact  joins  a  new 
company  as  a  new  member. 

It  seems  to  us  that  in  the  latter  case  cited  it  was  those 
rights,  required  to  be  surrendered  up,  which  the  courts 
had  principally  in  mind  when  they  said  that  to  require  the 
old  members  to  enter  the  class  of  new  members  destroyed 
what  rights  those  members  had  theretofore  attained.  This 
must  have  been  so  in  the  North  Carolina  cases.  In  that 
jurisdiction  it  has  been  held  in  H oiling sworth  v.  Supreme 
Council  of  Royal  Arcanum ^  175  N.  Car.  615,  following  the 
same  principle  as  enunciated  in  the  holding  of  our  court  in 
Funk  V.  Stevens,  102  Neb.  681,  that  an  amendment  of  the 
by-laws  requiring  all  members  to  rerate  according  to  their 
attained  age  on  the  basis  of  risk  as  based  on  mortality 
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tables  was  a  reasonable  and  valid  regulation,  and  the 
court  in  that  case,  referring  to  the  North  Carolina  cases, 
above  cited,  which  hold  the  classification  in  question  dis- 
criminatory, said:  "There  is  another  ground  of  distinc- 
tion between  the  Strauss^  Williams^  and  Wilson  cases  and 
the  other  cases  cited  in  them,  on  the  one  hand,  and  our 
case,  on  the  other.  In  the  former  there  was,  not  only  a 
raising  to  a  higher  figure  of  the  rates,  but  there  also  was 
classification  and  discrimination.  That  is,  the  old  mem- 
bers were  put  in  one  class  and  the  new  members  in  an- 
other, and  the  losses  ( death  benefits )  in  the  old  class  were 
paid  from  the  funds  collected  from  that  class,  while  the 
losses  in  the  new  class  were  paid  from  the  funds  collected 
from  that  class ;  but  in  this  case  it  appears  that  all  moneys 
collected  from  assessments  are  mingled  or  blended  in  one 
fund,  and  losses  paid  solely  out  of  it.  It  is,  therefore,  a 
single  or  common  fund  for  the  payment  of  death  benefits. 
In  the  one  case  there  is  classification  and  discrimination, 
while  in  the  other  there  is  neither." 

It  therefore  appears  to  us  that  the  increased  and  added 
assessments  upon  the  certificate  of  insured  in  this  case, 
being  based  upon  an  unjust  discrimination,  were  illegal 
and  unenforceable.  Insured,  however,  paid  the  increased 
assessments  until  in  September,  1916,  when,  being  70 
years  of  age  and  disabled  on  that  account,  he  received  his 
first  instalment  of  disability  benefit,  and  he  refused  from 
that  time  on  up  to  the  time  of  his  death,  a  few  months 
later,  to  pay  the  insurance  assessments,  contending  that 
his  policy  was  fully  paid  up,  and,  according  to  its  terms 
and  the  rate  of  assessment  fixed  prior  to  the  amendment 
complained  of,  such  was  the  fact. 

Plaintiffs  contend  further  that,  since  the  benefit  certifi- 
cate itself  did  not  provide  for  payment  of  insurance  as- 
sessments after  disability  was  proved,  an  amendment  of 
the  by-laws  requiring  payment  of  the  assessments  during 
such  period  was  in  effect  a  reduction  of  the  benefits  and 
impaired  vested  rights  of  insured  under  the  policy.  We 
think  this  position  is  untenable.     The  argument  put  forth 
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by  plaintiff  that  an  increase  of  rates  reduces  benefits  has 
been  adopted  in  some  states,  but  not  in  ours.  It  is  true 
that  an  increase  in  rates  diminishes  the  marginal  return 
on  the  policy  in  the  instances  here  presented,  and  in  fact 
in  eyery  insurance  contract.  Our  court,  however,  in  ac- 
cord with  the  generally  accepted  rule  upon  that  subject^ 
holds  that  reasonable  increases  in  assessments  do  not  im- 
pair vested  rights  in  the  nature  of  a  direct  reduction  of 
the  benefit  to  be  derived  from  the  policy.  Had  the  insured 
reached  the  age  of  70  and  his  policy  been  matured  so  that 
his  rights  thereunder  had  become  vested  before  the  by- 
laws were  amended,  a  different  question  would  have  been 
presented ;  but  here,  in .  advance  of  any  rights  becoming 
vested,  it  was  determined  for  what  period  of  time  assess- 
ments should  be  made.  This  alone,  we  do  not  believe, 
would  invalidate  the  assessments,  which,  it  was  provided, 
should  become  due  after  the  disability  rights  under  the 
contract  accrued. 

We  come,  then,  to  the  question  of  whether  the  insured 
had  waived  his  rights  to  attack  the  unwarranted  increase 
in  the  amount  of  assessments,  or  the  levy  of  the  additional 
illegal  assessments,  here  complained  of.  The  payment  of 
the  increased  assessments  up  to  the  time  of  his  applying 
for  disability  benefit  in  September,  1916,  would  not  pre- 
vent him  from  claiming  subsequent  assessments  unlaw- 
ful; there  being  no  element  of  estoppel  shown  and  none 
pleaded  nor  urged  in  this  action  upon  that  ground.  The 
record  is  silent  upon  facts  pertaining  to  that  question.  It 
is  true  the  printed  application  which  was  signed  by  in- 
sured recited  an  agreement  to  pay  these  illegal  assess- 
ments from  that  time  forward,  but  the  officer  of  the  com- 
pany w^hose  duty  it  was  to  collect  assessments  explained 
to  him  when  he  signed  the  application  that  the  policy 
was  then  paid  up  and  no  further  assessments  could  be  re- 
quired of  him.  When  the  next  following  insurance  pay- 
ment became  due,  insured  refused  to  pay  it.  He  did  not 
become  in  default  as  to  payment  of  the  per  capita  tax  and 
court  dues  called  for  in  his  certificate. 
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His  action  in  signing  the  statement  in  the  face  of  the 
explanation  of  the  company's  agent  and  his  attitude  from 
that  time  on  could  not  be  construed  as  a  waiver  of  his 
right  to  object  to  these  assessments,  since  it  was  apparent 
to  all  parties  that  no  waiver  was  intended.  No  estoppel 
could  be  based  upon  this  statement  signed  by  him ;  the 
company  did  not  change  its  position  toward  him;  he 
had  made  every  payment  called  for  or  due  at  the  time 
this  first  instalment  was  delivered  to  him ;  neither  party 
disputed  his  right  to  collect  this  |50  payment;  such  pay- 
ment could  not  be  made  to  depend  upon  a  promise  by  him 
that  he  would  meet  future  insurance  assessments  as  they 
became  due;  the  association,  in  other  words,  paid  him 
only  what  the  i)olicy  in  terms  and  what  the  law  then  bound 
ii  to  do.  The  statement  could  not  be  considered  a  con- 
tract or  agreement  to  pay  a  further  assessment,  since 
there  was  no  consideration  moving  to  insured  from  the 
<;ompany  to  support  it.  Though  it  be  a  fact  that  insured 
signed  this  statement  that  he  would  pay  a  future  unen- 
forceable assessment,  that  certainly  would  not  bind  him, 
unless  the  company  had  been  misled  or  changed  its  posi- 
tion in  some  way,  or  unless  the  insured  received  some 
^consideration  for  the  promise.  Neither  of  such  facts  ap- 
pears in  this  case. 

We  therefore  are  of  opinion  that  plaintiffs  in  this  case 
are  entitled  to  recover  upon  the  policy,  and  that  the  judg- 
ment of  the  lower  court  should  be  aJQirmed. 

Affirmed. 


1.  Bbnton  Taylor^  appellee^  v.  J.  E.  Evans,  appellant. 

FnjD  Mat  16,  1921.    No.  21071. 

ICazatioxL:  Tax  Liens:  Fobeclosube:  Void  Sales.  In  a  suit  to 
foreclose  separate  tax  liens  upon  distinct  tracts  owned  by  the 
same  person,  the  sale  of  all  such  tracts  together  to  satisfy  the 
combined  amount  of  the  several  liens  is  prohibited  by  section 
6566,  Rev.  St.  1918,  notwithstanding  the  proviso  thereto,  permitting 
the  court  to  apply  the  proceeds  of  the  sale  of  one  tract  to  the 
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payment  of  the  lien  upon  another  tract  belonging  to  the  same 
person.  Such  sale,  being  beyond  the  Jurisdiction  of  the  court  to 
order  or,  by  conflrnmtion,  to  approve,  is  void  and  will  be  set  aside 
in  a  collateral  suit  brought  for  that  purpose. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Geimbs,  Judge.    Affirmed. 

Evans  d  Evans,  for  appellant. 

Beeler  &  Crosby ,  contra. 

DORSBY^  C. 

The  appellee,  I.  Benton  Taylor,  was  the  owner  of  two 
noncontiguous  tracts  of  land  in  Lincoln  county,  namely, 
all  of  section  19,  and  160  acres  in  section  24,  township 
15,  range  29.  These  tracts  were  separately  sold  for  de- 
linquent taxes  and  a  separate  tax  sale  certificate  for  each 
tract  was  issued  by  the  county  treasurer  to  the  pur- 
chaser, H.  S.  Evans.  November  4,  1915,  Evans  com- 
menced a  suit  to  foreclose  these  tax  liens,  setting  up  each 
of  the  tax  certificates  as  a  separate  lien  upon  the  par- 
ticular tract  covered  thereby.  The  appellee,  as  owner 
of  the  land,  was  made  defendant  and  personally  served 
with  process,  but  made  no  appearance.  In  its  decree 
the  district  court  for  Lincoln  county  made  separate  find- 
ings as  to  the  amount  due  upon  each  tax  certificate  sep- 
arately and  established  that  amount  as  a  lien  upon  the 
particular  tract.  It  was  ordered  that,  if  the  appellee 
should  fail  Tvithin  30  days  to  pay  the  amount  of  the  lien 
found  and  adjudged  to  exist  upon  section  19,  an  order  of 
sale  should  issue  to  the  sheriflf  directing  him  to  appraise, 
advertise  and  sell  that  tract,  and  a  precisely  similar  order 
was  made  in  the  decree  as  to  the  tract  in  section  24. 

The  appellee  failing  to  redeem,  the  clerk  issued  an  order 
of  sale,  in  which,  instead  of  keeping  the  two  liens  and  the 
two  tracts  separate  and  distinct,  he  combined  the  amounts 
due  upon  both  liens  and  directed  the  sheriff  to  sell  both 
tracts  for  the  aggregate  sum.  That  officer  accordingly 
procured  an  appraisement  of  both  tracts  together  in  a 
lump  sum  and  sold  both  tracts  together,  as  if  they  were 
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in  one  body,  to  H.  S.  Evans,  the  plaintiflE  in  the  fore- 
closure action.  The  appellee  filing  no  objections,  the  sale 
was  on  December  4,  1916,  confirmed  and  a  sheriflE's  deed 
Issued  to  the  purchaser  in  conformity  therewith. 

January  26, 1918,  the  appellee  commenced  the  suit  now 
under  Consideration  upon  this  appeal,  for  the  cancelation 
of  the  deed  and  all  proceedings  leading  up  to  it  and  to  be 
let  in  to  redeem.  That  relief  was  granted  him  in  the 
court  below,  which  adjudged  the  sale  to  be  void,  and  the 
appellant,  J.  E.  Evans,  as  grantee  of  the  purchaser  at  the 
sheriflf's  sale  in  question,  seeks  a  reversal  of  that  decree. 

In  selling  both  tracts  together  for  the  aggregate  amount 
of  both  liens,  the  sheriff  obeyed  the  directions  of  the 
order  of  sale,  which,  however,  were  exactly  contrary  to 
the  terms  of  the  decree,  whereby  it  was  specifically  ordered 
that  each  tract  be  sold  separately  in  satisfaction  of  the 
lien  specifically  established  thereon.  Section  6565,  Rev. 
St.  1913,  with  reference  to  tax  lien  foreclosures,  provides : 
**No  lot  or  parcel  of  land  shall  be  sold  for  taxes  due  upon 
any  other  lot  or  parcel  of  land."  And  the  decree  was  in 
conformity  therewith.  The  violation  by  the  sheriff  of  the 
terms  of  the  decree  would  undoubtedly  have  entitled  the 
appellee,  as  owner  of  the  land,  to  an  order  setting  aside 
the  sale,  if  he  had  filed  timely  objection  before  confirma- 
tion. 

The  controlling  question  here,  however,  is  whether  the 
departure  by  the  sheriff  from  the  provision  of  the  statute 
above  quoted,  and  from  the  terms  of  the  decree  which 
was  in  accord  with  the  statute,  was  a  mere  irregularity 
which  would  be  cured  by  confirmation,  or  was  the  mode  of 
sale  adopted  by  the  sheriff  one  that  the  court  was  without 
jurisdiction  either  to  order  in  the  first  instance,  or  after- 
wards, by  confirmation,  to  ratify  and  approve?  If  it 
was  clearly  beyond  the  limits  of  the  court's  jurisdiction,  a 
sale  of  the  two  tracts  for  the  combined  amount  of  the  liens 
would  be  void,  and,  therefore,  subject  to  collateral  attack. 
The  court  could  not,  by  confirmation,  make  valid  a  pro- 
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cedure  which  it  could  not  in  the  first  instance  have  or- 
dered. 

The  provision  of  section  6565,  above  quoted,  prohibits 
the  district  court,  in  a  suit  in  which  the  holder  of  sep- 
arate tax  liens  upon  distinct  tracts  owned  by  the  same 
person  seeks  foreclosure,  from  ordering  the  sale  of  one 
tract  for  the  lien  upon  another.  Such  would  be  the 
effect  of  combining  the  amounts  of  both  liens  in  this  case 
and  ordering  the  sale  of  both  tracts  to  satisfy  them.  That 
prohibition  is  not  affected,  in  our  opinion,  by  the  proviso 
appended  to  that  section,  which  reads : 

"Provided,  where  the  same  defendant  is  the  owner  of 
two  or  more  lots  or  parcels  of  land,  the  court  may  in  its 
decree  order  that  any  surplus  proceeds  of  sale  of  one  lot 
o»  parcel  of  land  shall  be  applied  to  the  payment  of  taxes 
and  costs  against  any  other  lot  or  parcel  of  land  owned  by 
the  same  defendant." 

Not  only  does  the  proviso  not  furnish  authority  to  sell 
both  tracts  for  the  combined  amount  of  the  several  liens, 
but  it  points  the  way  to  a  method  by  which,  after  one 
tract  has  been  sold  for  more  than  enough  to  satisfy  the 
lien  upon  it,  the  sale  of  the  other  tract  may  be  obviated 
by  applying  the  surplus  to  the  payment  of  the  tax  lien 
upon  the  latter.  No  such  order  as  is  contemplated  in 
the  proviso  to  section  6565  was,  in  fact,  included  in  the 
decree  under  consideration,  but  it  is  argued  that  the 
proviso  recognizes  the  right  of  the  court  to  make  one 
tract  liable  for  the  tax  lien  upon  the  other,  and  that  it 
v/as  therefore  not  beyond  the  court's  jurisdiction  to  ap- 
prove the  sale  of  both  tracts  together  in  discharge  of  the 
combined  liens.  In  our  opinion,  nevertheless,  the  proviso 
does  not  deal  with  the  mode  of  sale  or  deprive  that  part 
or  the  section  which  prohibits  the  sale  of  one  tract  for  the 
lien  upon  another  of  any  of  its  force ;  it  deals  only  with 
the  application  of  the  proceeds  of  the  sale,  and  is  a 
remedial  provision  which  the  landow^ner  may  invoke  to 
prevent  the  needless  sale  of  more  than  one  tract,  where 
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each  tract  has  been  properly  ordered  sold  to  pay  the 
particular  lien  upon  it. 

The  express  prohibition  of  the  statute  against  the  com- 
bined sale  of  tracts  subject  to  separate  liens  is  in  harmony 
with  the  principles  of  common  right  and  equity,  under 
which  the  remedy  of  a  lienholder,  whether  of  a  tax  lien  or 
mortgage,  is  confined  to  the  property  held  as  security. 
We  can  see  no  distinction  between  a  case  wherein  two  or 
more  separate  tax  liens  upon  distinct  tracts  are  involved 
and  a  case  in  which  two  or  more  separate  mortgages  upon 
distinct  tracts  owned  by  the  same  person  are  sought  to  be 
foreclosed.  In  the  latter  case  it  has  been  held  that  a 
sale  of  the  tracts  together  for  a  gross  sum  is  unauthorized 
and  void,  and  will  be  set  aside  in  a  collateral  suit.  Hull 
V.  King,  38  Minn.  349.  The  lien  must  be  enforced  upon 
the  particular  property  to  which,  by  operation  of  law  or 
the  contract  of  the  parties,  it  has  attached.  The  fact  that 
the  lienholder  unites  several  demands  upon  distinct  tracts 
in  the  same  suit  does  not  empower  the  court  to  enlarge 
his  security  by  combining  all  the  tracts  upon  which  he 
has  separate  liens  in  one  sale  in  gross.  The  district  court 
was,  in  our  opinion,  without  jurisdiction  to  qrder  or  by 
confirmation  to  approve  a  sale  so  conducted ;  it  was  void 
and  therefore  open  to  collateral  attack. 

The  question  here  considered  is,  we  think,  quite  differ- 
ent from  that  which  would  arise  when  several  tracts  are 
covered  by  one  lien,  or  when  one  large  tract  covered  by  a 
lien  might  more  advantageously  be  subdivided  and  sold  in 
smaller  tracts,  and  it  is  a  question  whether  the  land 
should  be  sold  in  parcels  or  in  gross-  First  Nat  Bank  v. 
Hunt,  101  Neb.  743.  In  such  a  case  the  lien  is  actually 
secured  upon  all  the  land  in  all  the  tracts,  and  there  is  no 
fundamental  inequity  in  selling  all  the  land  to  satisfy  it. 
In  such  instances,  it  is  within  the  jurisdiction  of  the 
court,  in  the  exercise  of  its  sound  discretion  as  to  what 
would  be  for  the  best  interests  of  the  parties,  to  direct 
the  sale. to  be  made  in  either  manner,  and  its  order  in 
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that  regard  would  be  voidable  only  upon  direct  objection 
and  appeal  in  that  suit. 

The  relief  granted  by  the  decree  of  the  district  court  was 
right,  and  we  accordingly  recommend  that  it  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 


Myrtle  B.   Sackett^  appellee,  v.   Masonic  Protective 

Association,  appellant. 

Filed  May  16,  1921.    No.  21600. 

Insurance:  Accident  Insvbance:  Voluntaby  Exposttbe  to  Daitgeb. 
The  fact  that  the  Insured  was  klUed  whUe  voluntarily  aiding  a 
peace  officer  in  the  fresh  pursuit  of  persons  reasonably  suspected 
of  having  committed  a  crime,  and  seeking  to  escape,  will  not,  as 
a  matter  of  law,  defeat  recovery  in  an  action  upon  a  policy  of 
accident  insurance  under  a  provision  thereof  that  the  insurer  shall 
not  be  liable  in  case  of  ''voluntary  exposure  to  unnecessary  dan- 
ger;" but  the  question  whether,  in  performing  hl^  duty  as  a  citi- 
zen, the  insured  incurred  needless  risk  is  for  the  Jury. 

Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Graves^  Judge.    Affirmed. 

R.  J.  Millard  and  Alfred  S.'  Pinkerton^  for  appellant. 

«/.  C.  Robinson  and  F,  P.  Voter,  contra. 

DOESBY,  C. 

The  appellee  brought  this  action  to  recover  upon  a 
policy  of  accident  insurance  carried  by  her  deceased  hus- 
band in  the  appellant  association,  which  provided  that 
she,  as  his  beneficiary,  should  be  entitled  to  a  certain  sum 
in  the  event  of  his  death.  The  defense  was  that  the  in- 
sured met  his  death  in  consequence  of  "voluntary  exposure 
to  unnecessary  danger;"  there  being  a  provision  of  the 
policy  relieving  the  appellant  from  liability  in  case  of 
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death  so  resulting.  The  appellee  recovered  a  verdict  and 
judgment. 

The  insured  was  a  physician  in  the  town  of  Laurel,  Ne- 
braska. On  June  14,  1918^  he  was  shot  and  killed  while 
driving  the  town  marshal  and  three  other  persons  in  his 
autcmiobile  in  pursuit  of  burglars.  Between  1  and  2 
O'clock  in  the  morning  the  marshal  was  called  by  tele- 
phone to  come  down  town,  and  when  he  arrived  in  front 
of  a  certain  store  a  light  was  flashed  from  within  and  he 
saw  a  man  there.  The  marshal  fired  his  revolver  and 
went  around  the  corner  of  the  block  to  the  alley  in  the 
rear  of  the  store  where  two  residents  of  the  village  were 
standing.  Dr.  Sackett  was  coming  toward  them  and  re- 
marked, "There  he  goes,"  and  then  they  noticed  a  man 
about  half  a  block  south  of  them  running  east.  Dr. 
Sackett  and  the  marshal  pursued  the  man  for  a  short  dis- 
tance and,  after  hunting  around  for  him  without  success, 
returned  to  where  they  had  been  standing.  Dr.  Sackett 
then  remarked,  "Listen,  there  is  a  car  there,"  and  in  a 
moment  they  heard  a  noise  and  saw  a  bright  light.  Dr. 
Sackett  thereupon  said  that  he  would  get  his  car,  which 
was  standing  about  75  feet  away,  and  the  marshal  stated 
that  he  w^as  going  to  get  some  more  shells  and  told  Dr. 
Sackett  to  go  and  get  his  car.  The  marshal  went  to  a 
near-by  residence  and  procured  a  revolver.  Dr.  Sackett 
meanwhile  going  for  his  car. 

He  picked  up  the  marshal  and  they  started,  with  an- 
other man  in  the  back  seat.  They  took  two  other  men 
into  the  car  with  them  on  the  way  down  the  street.  The 
car  which  they  were  pursuing  was  about  75  rods  away. 
Dr.  Sackett  drove  rapidly  and  they  were  gaining  on  the 
car  ahead  when  a  shot  was  fired,  and  the  marshal,  who 
saw  the  flash,  but  did  not  hear  the  report,  said :  "Hold 
on,  they  are  shooting  back  at  us."  When  Dr.  Sackett's 
car  had  come  up  within  about  25  rods,  the  car  ahead 
turned  out  to  the  right  of  the  road  and  stopped.  Dr. 
Sackett  did  not  slacken  speed,  but  caught  up  with  the 
front  car  in  an  instant  and  stopped  a  little  ahead  of  it  on 
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the  left  side  of  the  road ;  the  cars  being  only  three  or  four 
fett  apart.  Dr.  Sackett  was  sitting  on  the  left  side  of  the 
front  seat  with  the  marshal  beside  him.  The  occupants 
oi  the  other  car  immediately  began  firing,  and  the  marshal 
returned  the  fire.  Dr.  Sackett  was  shot  and  fatally 
wounded.  There  was  no  evidence  that  he  spoke  during 
the  ride,  or  that  he  noticed  the  shot  fired  in  their  direction 
from  the  front  car,  or  heard  the  marshal  say  that  they 
were  shooting  back  at  them.  The  only  remark  made  by 
Dr.  Sackett  of  w^hich  there  is  any  evidence  was  when  he 
exclaimed  that  he  was  hurt. 

The  main  point  urged  for  reversal  is  that  the  undis- 
puted evidence  just  detailed  makes  out  a  clear  case  of 
^'voluntary  exposure  to  unnecessary  danger,''  and  that  the 
trial  court  should  have  so  held,  as  a  matter  of  law,  and 
dismissed  the  action.  Counsel  have  cited,  and  we  have 
found,  no  adjudicated  case  in  which  the  act  of  a  private 
citizen  in  going  with  an  officer  in  pursuit  of  criminals  has 
been  considered  in  connection  with  such  a  clause  in  an 
insurance  policy.  The  elements  of  the  inquiry  must  be, 
first,  whether,  under  the  facts.  Dr.  Sackett  voluntarily  ex- 
posed himself  to  danger,  and,  second,  whether  it  was  an 
unnecessary  danger.  To  be  voluntary,  his  act  in  exposing 
himself  to  danger  must  have  been  intentional  and  of  his 
own  will.  This,  of  course,  implies  that  he  was  conscious 
of  the  peril  and  purposed  to  incur  it.  That  he  was  con- 
scious of  the  danger  could  be  shown  by  his  acts  or  words 
at  the  time  or,  in  the  absence  of  such  direct  evidence,  by 
circumstances  indicating  that  the  danger  was  so  ap- 
parent that  a  man  of  ordinary  intelligence  must  neces- 
sarily have  known  of  its  existence.  Evidence  is  lacking 
of  acts  or  words  on  his  part  such  as  would  specifically 
show  that  Dr.  Sackett  was  conscious  of  the  danger.  Were 
the  circumstances  such  as  to  impute  that  knowledge  to 
him  as  a  man  of  ordinary  intelligence? 

There  can  be  no  doubt  that  when  he  offered  to  drive  the 
marshal  in  his  car,  and  while  the  preparations  were  going 
on,  Dr.  Sackett  knew  that  the  purpose  was  to  overtake 
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the  car  ahead,  if  possible,  and  to  capture  the  men  seeking 
to  escape  in  it,  who  were  presumably  burglars  who  had 
broken  into  the  store.  There  is  no  evidence  that  any  one 
in  his  car,  other  than  the  marshal,  was  armed,  but  he 
knew  that  the  marshal  deemed  it  necessary  to  be  armed. 
As  a  reasonable  man  Dr.  Sackett  must  have  foreseen  the 
possibility  of  resistance  on  the  part  of  the  supposed  flee- 
ing criminals,  that  physical  force  might  be  required  to 
4«top  and  detain  them,  and  that  firearms  might  be  brought 
in  play.  The  danger,  in  our  opinion,  was  obvious,  and 
knowledge  thereof  must  be  attributed  to  Dr.  Sackett  at 
the  time  the  pursuit  was  started.  Furthermore,  the  cir- 
cumstances indicate  that  he  exposed  himself  voluntarily 
to  the  danger.  The  suggestion  that  his  car  be  used  came 
from  him.  While  the  marshal  told  him  to  get  it,  this 
was  not  a  command,  but  an  acquiescence  in  and  accept- 
ance of  his  previous  offer.  There  is  nothing  to  support 
the  inference  that  he  was  coerced  against  his  will  to  take 
his  car  and  go. 

Was  it  "unnecessary  danger"  within  the  true  meaning 
and  interpretation  of  the  language  relied  upon  to  defeat 
the  policy?  That  question  should  be  answered  in  view  of 
what  should  reasonably  be  deemed  to  have  been  within 
the  contemplation  of  the  parties  to  the  insurance  con- 
tract. In  placing  therein  a  clause  defeating  liability  in 
case  of  "voluntary  exposure  to  unnecessary  danger,"  the 
intent  was  to  establish  a  reasonable  limit  and  check  upon 
the  insured  in  order  to  protect  the  insurer  against  reck- 
less acts  and  ventures  in  which  the  insured  might  engage, 
l)eyond  the  sphere  of  his  ordinary  avocation  and  mode  of 
life.  W^hether  any  particular  hazard  to  which  he  ex- 
posed himself  was  necessary  is  to  be  determined,  however, 
with  reference,  not  only  to  his  ordinary  activities,  but  also 
to  those  unusual  situations  and  emergencies  which  are 
likely  to  confront  any  person  in  the  performance  of  his 
duty  as  a  citizen.  The  law  gives  every  citizen  the  right, 
when  crime  has  been  committed  in  his  presence  or  within 
liis  knowledge,  to  amist  in  the  pursuit  and  apprehension 
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of  those  detected  in  its  commission  or  under  reasonable 
suspicion  of  fleeing  from  justice  after  perpetrating  the 
unlawful  act.  Kennedy  v.  State,  107  Ind.  144 ;  Brooks  v. 
Commonwealth y  61  Pa.  St.  352.  And  the  moral  duty  to 
lend  aid  under  such  circumstances  becomes  a  legal  duty 
when  the  citizen  is  called  upon  by  a  peace  officer.  Rev. 
St.  1913,  sec.  8744. 

In  the  interest  of  the  safety  and  well-being  of  society, 
men  should  not  be  deterred  from  the  willing  performance 
of  that  duty  through  fear  that,  in  so  doing,  they  will  over- 
step the  bounds  of  prudence  and  forfeit  their  rights  under 
insurance  contracts.  The  law  regards  such  contracts  as 
made  with  reference  to  the  perils  incident  to  the  fulfil- 
ment by  the  insured  of  his  obligation  to  assist  in  bringing 
criminals  to  justice.  Such  hazards  do  not  come  within 
the  definition  of  "unnecessary  danger."  The  rule  is  well 
settled  that  e;s:posure  to  danger  in  the  effort  to  save  human 
life  is  not  "exposure  to  unnecessary  danger"  within  the 
meaning  of  the  clause  under  consideration.  Da  Rin  v. 
Casualty  Co.  of  America,  41  Mont.  175,  27  L.  E.  A.  n.  s. 
1164.  We  think  there  is  equally  strong  ground  to  hold, 
by  analogy,  that  the  duty  of  the  citizen  to  act  for  the 
preservation  of  society  itself  by  helping  to  pursue  and 
take  criminals  into  custody  is  none  the  less  urgent  and 
controlling.  Public  policy  forbids  that  contracts  should 
be  given  a  construction  tending  to  discourage  that  sense 
of  duty  which  should,  in  either  case,  be  instinctive  with 
every  citizen.  For  that  reason,  the  risk  incurred  in  the 
performance  of  such  duty  does  not,  as  a  matter  of  law, 
constitute  "exposure  to  unnecessary  danger,"  but  in  every 
case  arising  under  such  conditions  it  will  be  for  the  jury 
10  say  whether  the  insured  exposed  himself  so  wantonly 
and  recklessly  as  to  have  subjected  himself  to  needless 
risk. 

Certain  instructions  given  by  the  trial  court  are  criti- 
cized, but,  in  view  of  the  conclusion  hereinbefore  reached, 
they  were  not  objectionable.  There  being  no  error  in  the 
record,  we  recommend  that  the  judgment  be  affirmed. 
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Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Affirmed. 


John  W.  Francis,  Administrator,  appellee,  v.  Lincoln 

Traction   Company,  appellant. 

Filed  June  6»  1921.    No.  21485. 

NegUgence:  When  Question  fob  Juby.  Where  there  is  evidence  tend- 
ing to  prove  both  negligence  and  contributory  negligence  in  an 
action  to  recover  damages  for  the  causing  of  death  by  a  wrongful 
act,  the  duty  of  making  the  comparison  under  the  comparative 
negligence  law  is  Imposed  upon  the  jury,  unless  the  evidence  of 
negligence  is  legally  Insufficient  to  sustain  a  verdict  in  favor  of 
plaintiff,  or  the  evidence  shows  the  contributory  negligence  of  the 
plalntlft  is  more  than  slight,  or  where  the  defendant's  negligence 
is  not  gross  in  comparison  with  that  of  plaintiff.  Rev.  St.  1913, 
sec  7892. 

Appeal  from  the  district  court  for  Lancaster  county : 
Elliott  J.  Clements^  Judge.    Affirmed. 

Hainer,  Craft  d  Lane  and  H.  W.  Baird,  for  appellant. 

W.  (7.  Frampton  and  Wilmer  B.  Comstock,  contra. 

Morbissey^  C.  J. 

This  is  an  action  to  recover  damages  in  the  sum  of 
110,000  for  dlleged  negligence  resulting  in  the  death  of 
Bebecca  Jane  Francis,  a  married  woman  about  61  years 
of  age.  She  was  struck  and  killed  by  a  street-car  on  de- 
fendant's track  in  Lincoln  about  10  o'clock  p.  m.  Novem- 
ber 29,  1918;  her  daughter  being  her  companion  at  the 
time.  The  street-car  was  going  east  on  Holdrege  street. 
The  collision  occurred  at  the  intersection  of  the  cross- 
walk on  the  west  side  of  Twenty-second  avenue,  while  the 
mother  was  attempting  to  cross  the  street-car  track  from 
the  north,  intending  to  take  passage  with  her  daughter  on 
the  approaching  street-car  at  the  regular  stopping  place. 
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The  daughter  had  safely  crossed  the  street-car  track  ahead 
of  her  mother.  The  husband,  as  administrator  of  the 
estate  of  his  deceased  wife,  is  plaintiff.  Defendant  is 
charged  with  negligence  in  the  following  particulars :  The 
motor  man  was  incompetent  and  careless.  The  car  was 
run  at  a  dangerous  spdfed.  The  car  was  not  equipped 
with  an  efficient  fender.  The  motorman  failed  to  keep  a 
proper  lookout.  In  the  answer  defendant  pleaded  that 
the  collision  was  unavoidable  on  its  part,  that  the  acci- 
dent occurred  without  any  fault  or  negligence  of  de- 
fendant, and  that  the  collision  was  caused  solely  by  the 
negligence  of  Rebecca  Jane  Francis.  The  reply  to  the 
answer  was  a  general  denial.  The  jury  returned  a  ver- 
dict in  favor  of  plaintiff  for  J1,000.  From  the  judgment 
thereon  defendant  has  appealed. 

The  principal  assignment  of  error  is  insufficiency  of  the 
evidence  to  sustain  the  verdict,  and  this  presents  the  con- 
trolling question  in  the  case.  Defendant  takes  the  posi- 
tion that  the  car  was  brilliantly  lighted,  that  it  gave  notice 
Gf  its  approach,  that  it  was  on  schedule  time,  that  it  was 
running  at  the  usual  speed,  that  Mrs.  Francis  was  guilty 
of  negligence  in  going  in  front  of  the  approaching  car, 
that  defendant  was  free  from  negligence,  and  that  the 
collision  was  unavoidable  on  the  part  of  defendant.  Is 
the  position  thus  taken  tenable?  There  is  evidence  tend- 
ing to  prove  the  following  facts :  The  daughter,  coming 
from  the  north  on  the  west  side  of  Twenty-second  avenue, 
crossed  the  street-car  track  and  saw  the  street-car  ap- 
proaching at  a  distance  of  150  or  200  feet.  She  took  her 
place  on  the  south  side  of  the  street  railway  track  at  the 
intersection  of  the  cross-walk,  the  usual  place  to  board 
the  car  approaching  from  the  west,  that  being  the  signal 
for  it  to  stop.  Her  mother  followed  htr,  but  was  10  or 
15  feet  behind.  The  street-car,  without  slackening  speed, 
while  running  at  the  rate  of  15  miles  an  hour,  struck  her 
mother  when  she  was  between  the  rails  but  nearly  across 
the  track.  She  was  dragged  80  feet  or  more  and  the  car 
ran  at  least  120  feet  before  it  was  stopped.    The  car  was 
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equipped  with  sand  to  prevent  the  wheels  from  slipping 
when  the  brake  was  applied,  but  the  sand  was  not  used. 
When  the  car  was  within  50  feet  of  the  place  where  the 
collision  occurred,  the  motorman  was  engaged  in  con- 
vex sation  with  a  man  in  the  front  vestibule.  Immediately 
after  the  car  stopped  the  motorman  and  another  man, 
coming  from  the  direction  of  the  car,  walked  together 
toward  the  scene  of  the  accident.  In  some  particulars  the 
evidence  outlined  is  contradicted,  but  from  it  there  mav 
be  drawn  the  inferences  that  the  motorman  did  not  keep 
a  proper  lookout,  and  that  timely  and  proper  application 
of  the  brake  with  the  use  of  sand  would  have  slackened 
the  speed,  would  have  given  the  mother  time  to  cross  the 
track,  and  would  have  prevented  the  collision.  The  evi- 
dence of  negligence  seems  to  be  suflBicient  to  sustain  a 
verdict  in  favor  of  plaintiflf.  There  was  also  testimony 
tending  to  prove  the  other  allegations  of  negligence  sub- 
mitted to  the  jury.  On  the  part  of  defendant  the  proofs 
tend  to  show  that  Rebecca  Jane  Francis  was  guilty  of 
contributory  negligence,  but  it  cannot  be  said,  as  a  matter 
of  law,  that  her  contributory  negligence  was  more  than 
slight  in  comparison  with  the  negligence  of  the  motorman, 
within  the  meaning  of  the  comparative  negligence  law. 
Rev.  St.  1913,  sec.  7892.  Under  the  circumstances  the 
duty  of  making  the  comparison  and  of  deciding  the  issues 
of  negligence  and  of  contributory  negligence  was  imposed 
upon  the  jury.  Disher  v.  Chicago^  R.  I.  &  P.  R.  Co,,  93 
Neb.  224;  Sodomka  v.  Cudahy  Packing  Co.,  101  Neb.  446; 
Robison  V.  Troy  Laundry,  105  Neb.  267;  Morrison  v. 
Scotts  Bluff  County,  104  Neb.  254. 

Defendant  argues  further  that  an  amendment  of  the 
petition  during  the  trial  and  the  awarding  of  damages  to 
the  husband  and  daughter,  who,  as  it  is  sslid,  had  no 
pecuniary  interest  in  the  life  of  Rebecca  Jane  Francis, 
are  grounds  for  reversal.  Under  the  evidence  and  the 
established  principles  of  law  neither  of  these  points  is 
well  taken. 

Affirm  BD. 
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Kenbsaw   Mill   &  Elevator   Company^   appellant,  v. 

George  Aufdenkamp,  appellee. 

Filed  June  6,  1921.    No.  21621. 

1.  Statute  of  FraacU:  Sales:  Part  Pebfobmance.  Where  998  bush- 
els of  wheat  were  stored  in  an  elevator  under  an  agreement  that 
It  should  be  sold  to  the  owner  of  the  elevator  at  a  price  and  date 
to  be  fixed  in  future  by  the  owner  of  the  wheat,  and  a  parol  con- 
tract was  afterwards  made  by  the  owner  with  the  company  own- 
ing the  elevator  whereby  he  sold  to  it  5,000  bushels  of  wheat  of 

m 

which  the  998  bushels  already  delivered  formed  a  part,  the  ac- 
ceptance of  the  delivered  wheat  by  the  buyer  and  the  surrender 
and  relinquishment  by  the  seller  of  all  direction  and  control  over 
it  constitute  such  an  acceptance  of  part  of  the  goods  sold  as  to 
satisfy  the  provisions  of  the  statute  of  frauds. 

2.  Judgment:  Diseegabd  of  Verdict.  "In  a  case  in  which  a  party 
is  entitled  to  a  jury  trial,  and  where  the  pleadings  do  not  confess 
the  right  to  a  judgment,  the  court  cannot  disregard  the  verdict 
and  enter  such  judgment  as  the  evidence  warrants.  If  the  ver- 
dict is  not  sustained  by  the  evidence,  the  remedy  is  by  motion  for 
a  new  trial  on  that  ground."  Manning  v.  City  of  Orleans,  42 
Neb.  712. 

Appeal  from  the  district  court  for  Adams  county: 
William  A.  Dilworth^  Judge.    Reversed. 

J.  E.  Willits,  for  appellant. 

Tibbets,  Morey  d  Fuller^  contra. 

Letton^  J. 

This  is  an  action  for  breach  of  a  contract  to  deliver 
wheat.  In  substance,  the  petition  alleges  that  the  de- 
fendant, a  farmer  living  near  Kenesaw,  on  or  about  Octo- 
ber 2,  1916,  delivered  to  the  plaintiff,  between  that  time 
and  March  5, 1&17,  998  bushels  of  wheat  for  storage  in  its 
elovator,  with  an  agreement  that  he  was  to  sell  it  to  the 
plaintiff,  the  price  to  be  determined  at  such  time  as  de- 
fendant called  for  a  settlement,  and  by  the  market  value 
on  the  date  of  settlement ;  that  on  March  5  the  defendant 
sold  to  the  plaintiff  5,000  bushels  of  wheat  at  f  1.80  a 
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bushel,  which  included  the  998  bushels  already  delivered 
under  the  former  agreement,  on  which  the  defendant  had 
already  received  $1,232.25  advance  payment;  that  subse- 
quently at  different  times  a  further  payment  of  $500  was 
made;  that  defendant  failed  to  deliver  the  remainder  of 
4;002  bushels  of  wheat,  and  on  June  15,  1917,  expressly 
refused  to  deliver  the  same  when  plaintiff  demanded  de 
livery ;  that  the  reasonable  market  value  of  wheat  at  the 
time  and  place  of  delivery  was  $2.82  a  bushel.  Plaintiff 
prays  judgment  for  the  difference  between  the  $1.80, 
which  was  the  contract  price,  and  $2.82,  the  market  price, 
with  interest. 

The  answer,  among  other  things,  admits  the  agreement 
as  to  the  storage  of  the  998  bushels  of  wheat,  and  sale 
of  the  same  at  $1.80  on  March  5,  1917.  It  alleges  that 
on  that  date  the  defendant  verbally  agreed  to  sell  5,000 
bushels  more  at  the  same  price,  in  addition  to  the  998 
bushels;  that  this  agreement  was  not  in  writing,  that  no 
payment  had  been  made  thereon,  and  no  portion  delivered, 
and  that  the  contract  was  therefore  void  under  the  statute 
of  frauds.  The  reply  is  virtually  a  general  denial.  The 
jury  found  for  plaintiff,  and  assessed  its  recovery  at  $550, 
with  interest  from  June  15,  1917,  to  date.  Afterwards 
plaintiff  filed  a  motion  for  a  correct  computation  of  the 
full  amount  shown  to  be  due  plaintiff  upon  the  general 
finding  contained  in  the  verdict.  This  motion  was  over- 
ruled. A  motion  for  a  new  trial  was  also  filed  by  plain- 
tiff and  overruled.  Plaintiff  appealed  and  now  assigns 
as  error  that  the  court  erred  in  overruling  these  motions. 

At  the  banning  of  the  trial  the  defendant  objected 
to  the  introduction  of  any  evidence  for  the  reason  that 
the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  objection  was  overruled,  but  de- 
fendant raises  the  point  in  this  court  that  a  parol  agree- 
ment that  the  998  bushels  already  in  the  elevator  should 
be  part  of  the  5,000  bushels  could  not  take  the  contract 
out  of  the  statute  of  frauds,  since  mere  words  could  not 
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constitute  a  delivery,  nor  were  the  payments  made  at  the 
time  of  the  contract. 

The  sale  and  acceptance  on  March  5,  1917,  of  the  998 
bushels  already  in  the  elevator  is  alleged  in  the  petition. 
This  is  sufficient  to  satisfy  the  statute  of  frauds,  since, 
when  property  of  this  character  is  already  in  the  pur- 
chaser's possession,  the  only  further  act  necessary  to 
complete  the  delivery  is  acceptance.  Gray  v.  Peterson,  64 
Neb.  671;  Calkins  v,  Lockwoody  17  Conn.  154.  The  peti- 
tion therefore  is  not  vulnerable  to  a  demurrer  ore  tenus. 

There  was  a  direct  conflict  in  the  evidence  with  respect 
to  the  conversation  which  occurred  on  March  5.  Plain- 
tiff's agent  testifies  that  the  998  bushels  previously  deliv- 
ered formed  part  of  the  5,000  bushels  contracted  for  on 
that  date,  while  defendant  with  equal  positiveness  testi- 
fies that  the  5,000  bushels  he  then  offered  to  sell  was  in 
addition  to,  and  did  not  include,  the  wheat  already  de- 
livered. This  is  the  pivotal  question  in  the  case  and  is  a 
question  of  fact  which  the  jury  settled  against  the  de- 
fendant by  the  verdict.  It  must  be  taken  aB  established 
that  the  sale  of  the  5,000  bushels  was  made  aB  alleged  by 
plaintiff. 

The  remaining  question  is  whether  the  trial  court 
should  have  sustained  plaintiff's  motion,  computed  the 
amount  claimed  to  be  due  under  the  contract,  and  ren- 
dered judgment  for  the  same.  The  statute  (Rev.  St. 
1913,  sec.  8006)  provides  that,  when  trial  by  jury  has 
been  had,  judgment  must  be  rendered  by  the  clerk  in  con- 
formity with  the  verdict,  unless  it  is  special,  or  the  court 
order  the  case  to  be  reserved  for  future  argument  or  con- 
sideration. The  verdict  was  rendered  January  29,  1918. 
The  court  made  no  order  that  the  case  be  reserved  for 
future  consideration,  but  no  judgment  wan  entered  and 
no  further  action  taken  by  the  court  until  February  13, 
1918,  when  the  motion  to  correct  the  computation  and  the 
motion  for  new  trial  were  overruled,  and  judgment  was 
entered  by  the  court  in  conformity  with  the  veJ^ict. 

A  judgment  notwithstanding  the  verdict  may  be  ren- 
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dered  only  where  the  pleadings  show  that  the  moying 
party  is  entitled  thereto.  Key.  St.  1913,  sec.  8008.  Sec- 
tion 7858  provides  that  the  jury  shall  assess  the  amount 
of  the  recovery,  and  section  7862  that,  if  a  verdict  be  de- 
fective in  form  only,  the  same  may,  with  the  assent  of  the 
jury  before  they  are  discharged,  be  corrected  by  the  court. 
These  provisions  control.  "In  a  case  in  which  a  party  is 
entitled  to  a  jury  trial,  and  where  the  pleadings  do  not 
confess  the  right  to  a  judgment,  the  court  cannot  disre- 
gard the  verdict  and  enter  such  judgment  as  the  evidence 
warrants.  If  the  verdict  is  not  sustained  by  the  evi- 
dence, the  remedy  is  by  motion  for  a  new  trial  on  that 
ground."  Manning  v.  City  of  Orleans,  42  Neb.  712.  See 
also,  Wiruth  v.  Lashmett,  85  Neb.  286 ;  Rueber  v.  Regies, 
147  la.  734 ;  McKeon  v.  Central  Stamping  Co.,  264  Fed. 
385 ;  38  Cyc.  1899,  note.  The  case  of  Spence  v.  Damrow, 
32  Neb.  112,  cited  by  plaintiflf,  is  an  equity  case  tried 
de  novo  in  this  court,  and  is  inapplicable  here,  as  are  the 
other  cases  from  this  court  relied  upon  in  support  of  the 
motion.  While  finding  for  plaintiff  on  the  main  issue, 
the  jury  disregarded  the  express  instruction  of  the  court 
with  reference  to  the  measure  of  damages  and  returned 
a  verdict  for  much  less  than  the  evidence  warranted  or 
required.  This  was  a  prejudicial  error.  Plaintiff  is 
therefore  entitled  to  a  new  trial. 

Reversed. 


G.  A.    BOYD^   APPELLEE,    V.    HeXRY    FrANCISCO^  APPELLANT. 

Filed  June  6,  1921.    No.  21652. 

Municipal  Oorporations:  Violation  of  Ordinance:  Judgment:  Re- 
view. Where  the  proceedings  in  a  prosecution  for  the  violation  of 
a  village  ordinance  are  conducted  properly  in  all  respects  except 
that  the  police  Judge  mistakenly  entitled  the  case  upon  his  docket 
as  if  the  complaining  witness  instead  of  the  state  were  plaintiff, 
proceedings  to  review  the  Judgment  in  the  district  court  must  be 
conducted  in  the  manner  provided  by  the  statute  for  reviewing 
such  prosecutions. 
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Appeal  from  the  district  court  for  Antelope  county: 
Anson  A.  Wblch^  Judge.    Affirmed. 

E.  D,  Kilbourn,  for  appellant. 

0.  A.  Williams^  contra. 

Letton^  J. 

This  case  originated  in  the  police  court  of  Royal,  Ante- 
lope county,  and  was  a  complaint  under  an  ordinance  of 
that  village  charging  that  Henry  Francisco  did  "operate 
and  conduct  for  hire  ♦  ♦  ♦  and  public  use,  three  pool 
and  one  billiard  table,  without  having  first  obtained 
*  *  •  a  license,"  in  his  place  of  business  in  that  vil- 
lage. The  defendarit  was  convicted  and  fined  in  the  sum 
of  f  100.  The  case  was  taken  by  petition  in  error  to  the 
district  court,  and  that  court  dismissed  the  error  proceed- 
ings. 

Two  errors  are  assigned:  First,  that  the  complaint 
does  not  state  a  cause  of  action ;  second,  that  the  prosecu- 
tion was  not  carried  on  by  the  state,  but  by  a  private 
person. 

The  record  shows  that  the  proceedings  in  police  court 
were  carried  on  regularly  in  all  respects.  A  sufficient 
complaint  was  filed,  the  accused  arrested,  and  trial  had 
as  is  usual  in  such  prosecutions.  The  police  judge,  how- 
ever, docketed  the  proceedings  as  "G.  A.  Boyd,  plaintiff, 
V.  Henry  Francisco,  defendant."  The  record  recites: 
"Evidence  was  introduced  by  the  state,  but  no  evidence 
was  offered  by  the  defendant.  On  consideration  of  the 
evidence  the  court  finds  the  defendant  guilty  as  he  is 
charged  in  the  complaint'' — and  a  fine  was  imposed  in 
proper  form.  There  was  no  judgment  in  favor  of  Boyd, 
and  it  is  apparent  that  the  state  was  the  real  plaintiff. 

The  district  court  found  "that  there  is  no  judgment 
shown  by  the  record  in  favor  of  defendant  in  error,  and 
that  there  are  no  errors  complained  of  by  the  plaintiff  in 
error,  shown  by  the  record,"  and  dismissed  the  proceed- 
ings. 
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A  motion  was  made  about  two  months  afterwards,  bat 
whether  at  the  same  term  of  court  or  not  is  not  shown,  to 
set  aside  the  order  dismissing  the  error  proceedings,  and 
to  docket  the  case  and  treat  it  as  an  appeal.  This  motion 
was  overruled.  The  proceedings  in  error  were  a  nullity 
and  were  properly  dismissed.  If  considered  as  an  ap- 
peal, it  was  taken  too  late,  and  sufficient  cause  was  not 
shown  for  the  failure  to  perfect  it  in  time.  The  motion 
was  properly  overruled.  We  have  examined  the  com- 
plaint and  find  it  sufficient. 

Affirmed. 


Louis  Glebe  v.  State  of  Nebraska. 

Filed  June  6,  1921.    No.  21883. 

1.  Orimijial  Law:  "Thibd  Tebm"  of  Coubt.  The  words  "the  third 
term"  in  section  9022,  Rev.  St.  1913,  quoted  at  length  in  the  opin- 
ion, refer  to  regular  terms  as  distinguished  from  special  terms  or 
sessions  of  the  court. 

2.    :     Ck)N8ENT  TO  Continuance.    When  a  defendant  actively 

consented  to  a  continuance  of  his  case  over  a  certain  term,  such 
consent  is  equivalent  to  a  delay  on  his  application  within   the 

•  meaning  of  said  section  9022,  Rev.  St.  1913,  and  constitutes  ii 
waiver  of  his  right  to  count  such  term  as  one  at  which  he  should 
be  tried. 

Error  to  the  district  court  for  Webster  county :  Wil- 
liam A.  DiLWORTH,  Judge.    Affirmed. 

Bernard  McNeny,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  C.  L.  Dort, 
contra. 

Day,  J. 

The  defendant,  who  is  plaintiff  in  error  herein,  was 
convicted  of  the  offense  of  having  unlawfully  in  his  pos- 
session intoxicating  liquor  and  was  adjudged  to  pay  a 
fine  of  flOO  and  costs.     He  prosecutes  error  to  this  court. 

The  only  question  presented  by  the  repord  is  whether 
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the  court  erred  in  overruling  the  defendant's  two  motions 
that  he  be  discharged. 

The  record  shows  that  a  transcript  on  appeal  from  con- 
viction of  defendant  for  this  same  offense  was  filed  in  the 
district  court  for  Webster  county  August  26,  1919,  the 
defendant  being  out  on  bail.  The  record  is  not  entirely 
clear  as  to  the  character  of  the  terms  of  court  held  in 
Webster  county  during  the  time  in  question,  but,  giving 
the  defendant  the  benefit  of  all  cases  of  doubt,  they  were 
as  follows: 

Regular — September  29,  1919. 

Regular— October  27,  1919. 

Special— February   11,   1920. 

Regular— April  5,  1920. 

Special— May  20,  1920. 

Regular— May  24,  1920. 

Regular— October  20,  1920. 

At  the  April,  1920,  term,  and  also  at  the  October,  1920, 
term,  the  defendant  filed  motions  that  he  be  discharged 
for  the  reason  that  he  was  not  brought  to  trial  before  the 
end  of  the  third  term  of  court  held  after  the  filing  of  the 
transcript.  Both  motions  were  overruled.  These  rulings 
constitute  the  basis  of  the  error  to  this  court.  The  cor- 
rectness of  the  rulings  of  the  trial  court  depends  upon  the 
proper  construction  of  section  9022,  Rev.  St.  1913,  read- 
ing as  follows: 

"If  any  person  indicted  for  any  offense,  who  has  given 
bail  for  his  appearance,  shall  not  be  brought  to  trial  be- 
fore the  end  of  the  third  term  of  court  in  which  the  cause 
is  pending,  held  after  such  indictment  is  found,  he  shall 
be  entitled  to  be  discharged,  so  far  as  relates  to  such 
offense,  unless  the  delay  happen  on  his  application,  or  is 
occasioned  by  the  want  of  time  to  try  such  cause  at  such 
third  term." 

The  question  is :  What  is  the  meaning  of  the  expres- 
sion "term  of  court?"  If  these  words  are  applicable  to 
every  term,  sitting  or  session  of  the  court,  whether  reg- 
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ular  or  special,  then  the  overruling  of  the  motions  was 
error;  otherwise,  if  they  refer  only  to  ^^regular"  terms. 

Regular  terms  are  those  terms  beginning-  at  certain 
dates  fixed  by  law,  or  by  the  judge  in  confiyrmity  with 
authority  of  law^  as  distinguished  from  spiteial  terms 
which  the  judge  may  call  at  some  other  time  in  his  dis- 
cretion. In  this  state  the  district  judge  on  January  1  is 
required  to  fix  the  regular  terms  of  court  for  the  ensuing 
year  (Rev.  St.  1913,  sec.  1162);  the  terms  so  appointed 
have  the  same  validity  and  efficacy  as  if  definitely  fixed  by 
statute. 

We  are  clearly  of  opinion  that  section  9022,  Rev.  St. 
1913,  when  considered  with  other  enactments  upon  the 
subject,  should  be  considered  as  applying  to  regular 
terms  only.  The  words  must  be  given  their  ordinary 
meaning,  and  it  seems  that  only  regular  terms  are  ordi- 
narily understood  by  the  expressions  "May  Term,"  "Octo- 
ber Term,"  etc.  A  session  of  the  court  held  at  other  times 
than  those  fixed  by  law  would  ordinarily  be  designated  as 
a  special  term,  as  in  fact  they  are  by  section  1163,  Rev. 
St.  1913.  Furthermore,  it  is  more  reasonable  to  con- 
clude that  by  the  words  in  question  the  legislature  had 
in  mind  those  particular  terms  required  to  be  fixed  at  the 
beginning  of  the  year  rather  than  an  indefinite  number 
of  special  sessions,  which  might  result  in  a  wide  disparity 
of  time  between  the  filing  of  the  information  and  the 
trial,  in  different  localities,  resulting  in  great  confusion, 
arid  possible  prejudice  to  the  rights  of  the  defendant  or 
the  state.  For  example,  a  defendant  is  recognized  at  the 
February  term  to  appear  for  trial  on  the  first  day  of  the 
next  term  of  court,  which,  as  then  fixed,  was  in  October. 
Is  it  possible  that  the  bond  could  be  forfeited  for  nonap- 
pearance of  defendant  at  a  special  term  thereafter  called 
in  May?  Or,  if  three  special  terms  were  called  in  May, 
July,  and  September,  could  defendant  be  heard  to  say 
that  he  w^as  entitled  to  be  discharged  in  October?  Again, 
at  the  adjournment  of  a  term  all  matters  not  otherwise 
disposed  of  are  continued  automatically  by  statute  or  by 
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order  of  court  to  the  next  term.  Would  the  calling  of  a 
special  term  (perhaps  for  a  two-hour  session  as  appears 
in  this  record)  reopen  the  entire  docket?  These  illustra- 
tions will  suffice  to  show  the  ordinary  meaning  of  the 
words  used.  The  accident  of  a  special  term  should  not 
alter  such  ordinary  signification.  We  are  not  without  au- 
thority ifor  our  conclusion. 

In  Stripland  v.  State,  115  Ga.  578,  it  was  held  in  a  sim- 
ilar statute  the  words,  "or  at  the  next  succeeding  tarm 
thereafter,^'  mean  the  next  regular  term.  See,  also.  Com- 
monwealth V.  Lovett,  2  Va.  Cas.  74. 

The  case  of  Critser  v.  State,  87  Neb.  727,  relied  upon 
by  defendant,  is  not  in  point,  as  the  only  terms  in  ques- 
tion were  regular  terms,  so  far  as  appears.  At  any  rate 
the  question  now  raised  was  not  discussed. 

The  situation  then  is  as  follows:  At  the  September, 
1919,  term  the  case  was  continued  by  consent  of  the  par- 
ties. Whatever  might  be  the  ruling  in  a  case  of  mere 
failure  of  defendant  to  object,  an  active  participation  in 
the  act  of  continuing  the  case  by  positive  consent  thereto 
must  be  considered  as  equivalent  to  a  continuance  upon 
his  application,  and  such  term  should  not  be  counted; 
Healy  v.  People,  177  111.  306.  It  could  hardly  be  claimed 
if  defendant  consented  to  a  continuance  over  the  third 
term  that  he  would  be  heard  to  demand  his  discharge  at 
the  next  term.  In  such  case  he  would  be  deemed  to  have 
waived  his  right.  State  v,  Dewey,  73  Kan.  735.  (The 
reversal  of  the  case  on  rehearing,  at  page  739,  did  not 
disturb  the  holding  as  to  the  effect  of  defendant's  con- 
sent to  a  continuance.) 

While  the  record  is  not  entirely  clear  when  the  in- 
formation was  filed,  yet  we  think  it  is  fairly  inferable  that 
it  was  filed  at  the  September,  1919,  term,  and,  if  so,  that 
term  should  not  be  considered  in  the  calculation.  Whit- 
ner  v.  State,  46  Neb.  144.  The  case  was  continued  over 
the  April,  1920,  term  at  the  request  of  defendant.  There 
remains  only  three  regular  terms,  at  the  last  of  which 
defendant  was  tried. 
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In  view  of  our  construction  of  section  9022,  Rev.  St. 
1913,  it  will  not  be  necessary  to  refer  to  other  questions 
discussed  in  the  brief.  It  seems  proper,  however,  to  sug- 
gest that  all  presumptions  are  in  favor  of  the  correctness 
of  the  rulings  of  the  trial  court  and  defendant  is  required 
to  show  error  affirmatively,  and,  there  being  no  evidence  in 
the  record  tending  to  show  that  there  was  time  to  try  the 
defendant  at  any  time  prior  to  October,  1920,  the  pre- 
sumption must  prevail  that  the  court  acted  w^ithout  error. 
Korth  V.  State,  46  Neb.  631.  We  conclude  that  defend- 
ant was  not  entitled  to  be  discharged  upon  either  motion. 

No  error  appearing  in  the  record,  the  judgment  of  the 
district  court  is 

Affirmed. 


John  A.  Roebling^s  Sons  Company,  appellee,  v.  Ne- 
braska Electric  Company  et  al.  :  Chicago  Savings 
Bank  &  Trust  Company  et  al.,  appellants. 

Filed  June  6,  1921.    No.  21362. 

1.  Electricity:  Electric  Plant:  Appubtenance:  Mobtoaoe.  Where 
a  company,  owning  independent  electric  generating  and  distribut- 
ing plants  in  several  small  towns,  connects  these  plants  hy  a 
high  tension  transmission  line,  with  the  object  of  producing 
economy  and  efficiency  in  operation,  and  of  assisting  and  enlarg- 
ing the  work  of  the  electric  plants,  held,  that  such  transmission 
line,  though  extending  across  the  country  over  property  not 
owned  by  the  company,  and  over  which  It  had  only  a  license  to 
go,  would  constitute  an  appurtenance  to  the  existing  plants  from 
which  the  line  was  constructed,  and  be  subject  to  the  lien  of  a 
mortgage,  which  had  been  given  before  the  transmission  line  had 
been  constructed,  and  which  was  to  cover  the  plants  and  their 
appurtenances,  and  which  contained  a  clause  covering  additions 
and  extensions  and  properties  to  be  afterwards  constructed  or 
acquired. 

2.    :  :  .     Such  transmission  line  constructed  from 

one  of  the  electric  lighting  plants  becomes  an  appurtenance  and 
an  integral  part  of  such  plant  from,  the  time  construction  is  com- 
menced, its  character  in  relation  to  the  main  property  being  de- 
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termined  by  the  purpose  for  which  it  Is  being  built,  and  its  char- 
acter as  such  appurtenant  part  of  the  plant  from  which  it  is  con- 
structed does  not  await  its  completion  and  operation  as  a  part 
thereof. 

3.    :  :  :  Mobtoaoe.   Where  the  mortgage  proyidea 

for  the  payment  of  further  moneys  in  case  improvements  and  ex- 
tensions are  made,  and  the  mortgagee,  after  the  construction  of 
such  a  transmission  line  has  begun,  advances  moneys  on  the  faith 
and  credit  of  such  construction,  the  acceptance  of  such  moneya 
constitutes  such  an  act  on  the  part  of  the  mortgagor  as  will  sub- 
ject the  transmission  line  to  the  lien  of  the  mortgage. 

4.    :  :  Liens:    Priobity.     Where  one  furnishes  material 

for  the  construction  of  such  transmission  line,  after  the  line  has- 
been  partly  erected,  heldy  on  a  claim  for  a  mechanic's  lien,  that 
his  rights  are  subordinate  to  the  lien  of  the  mortgage. 

5.    :  :  .  The  mere  fact  that  the  mortgage  money 

was  given  with  the  intention  that  it  should  be  used  in  the  pur- 
chase or  in  the  improvement  or  extension  of  the  property  does  not 
render  the  mortgagf^  subordinate  to  the  mechanic's  lien,  where  it 
does  not  appear  that  the  mortgagee  had  retained  any  control  over 
the  use  of  the  funds  furnished  under  the  mortgage,  and  had  not 
ordered  or  required,  and  had  no  power  to  order  or  require,  that 
any  extensions  or  improvements  should   be   made. 

6.  Appeal:  Trustee  fob  Bondholders.  Held,  that  the  trustee  for 
the  bondholders  under  the  mortgage  was  entitled  to  bring  an  ap- 
peal to  this  court,  where  a  Judgment  had  been  rendered  sub- 
ordinating the  lien  of  the  mortgage  to  that  of  the  mechanic's  lien. 

Appeal  from  the  district  court  for  Knox  county :  Anson 
A.  Welch,  Judge.    Reversed. 

Fisher,  Boyden,  Kales  &  Bell,  Albert  M.  Kales,  W.  D. 
Funk  and  William  K,  Otis,  for  appellants. 

Newfnan,  Poppenhusen,  Stern  &  Johnston,  Montgom- 
ery, Hall  &  Young,  Charles  T.  Farson  and  Raymond  G. 
Young,  contra. 

Flansburg,  J. 

Action  by  plaintiff  Roebling's  Sons  Company  to  fore- 
close a  mechanic's  lien  upon  an  electric  transmission  line^ 
the  property  of  the  Nebraska  Electric  Company,  and  for 
the  construction  of  which  plaintiff  had  furnished  copper 
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wire.  The  Chicago  Savings  Bank  &  Trust  Company, 
hereinafter  called  defendant,  claim  a  prior  lien  by  virtue 
of  a  trust  deed.  The  sole  controversy  presented  is  be 
tween  these  two  lien  claimants.  The  trial  court  found 
that  the  mechanic's  lien  was  the  superior  one,  and  from 
that  decision  and  the  decree  in  accordance  therewith  the 
trustees  for  the  defendant  and  for  others  holding  bonds 
secured  by  the  trust  deed  bring  this  appeal. 

In  March,  1917,  the  Nebraska  Electric  Company  pur- 
chased the  electric  light  and  power  plants  situated,  re- 
spectively, in  the  towns  of  Creighton,  Wausa,  Bloomfield, 
Hartington,  Wakefield,  and  Emerson,  all  in  Nebraska. 
During  that  month,  and,  in  fact,  to  procure  funds  to  ap- 
ply upon  the  purchase  price,  the  Nebraska  Electric  Com- 
pany executed  and  delivered  to  the  defendant  Chicago 
Savings  Bank  &  Trust  Company  the  trust  deed  in  ques- 
tion. This  trust  deed,  or  mortgage,  as  we  shall  call  it, 
was,  during  April,  1917,  filed  of  record  in  the  several 
counties  where  the  properties  were  situated.  The  mort- 
gage by  its  terms  covered,  by  specific  description,  the  real 
estate  of  each  one  of  the  electric  lighting  plants  and,  by 
general  terms,  all  buildings  and  improvements,  the  distri- 
bution systems  in  and  about  said  towns,  together  with  all 
the  appurtenances  of  said  plants  and  systems.  There  was 
superadded  to  these  several  descriptions  the  following 
general  description  of  property  intended  to  be  covered  by 
the  mortgage: 

"All  engines,  boilers,  stacks,  tanks,  condensers,  heaters, 
pumps,  switchboards,  dynamos,  batteries,  generators, 
I»ipes,  connections,  transformers,  boilers,  wires,  meters^ 
machinery,  fixtures,  tools,  appliances  and  equipment  of 
every  kind  and  nature  constituting  the  electric  light  and 
power  plants  in  each  of  the  above-named  cities  and  vil- 
lages and  the  distribution  systems  connected  therewith 
or  appertaining  thereto,  with  all  the  appurtenances  and 
property  of  every  kind  relating  to  or  used  or  intended  for 
use  in  connection  with  said  plants  and  systems,  and  all 
contracts,  accounts,  and  other  things  of  value  pertaining 
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to  the  business  heretofore  conducted  through  or  in  con- 
nection with  any  of  said  plants,  and  the  good  will  of  such 
business. 

"All  ordinances,  contracts,  franchises,  instruments,  li- 
censes, privileges,  revenues,  income,  profits  and  rights  of 
every  kind  now  or  hereafter  in  any  manner  held,  owned 
or  enjoyed  by  said  Nebraska  Electric  Company;  and  all 
property,  real,  personal  and  mixed,  of  every  kind  and 
di-scription,  not  hereinabove  specifically  described,  now 
owned  or  hereafter  acquired  by  said  Nebraska  Electric 
Company.'' 

The  mortgage  provided  for  the  immediate  issuance  of 
$100,000  in  bonds,  which  bonds  were  issued  and  sold  and 
the  net  proceeds  delivered  to  the  Nebraska  Electric  Com- 
pany. The  mortgage  further  provided  for  the  immediate 
issuance  of  another  ?25,000  in  bonds.  The  proceeds  from 
the  sale  of  these  bonds,  it  was  provided,  should  be  paid 
to  the  Nebraska  Electric  Company  from  time  to  time,  and 
only  in  payment  or 'to  reimburse  the  company  "for  expen- 
ditures for,  not  more  than  four-fifths  of  the  actual  cost, 
and  in  no  event  for  an  amount  exceeding  the  reasonable 
value,  of  property  constructed  or  acquired  as  and  for 
permanent  additions  to  and  extensions  of  the  property  of 
the  company/' 

In  September,  1917,  the  Nebraska  Electric  Company 
began  the  construction  of  the  high  tension  electric  trans- 
mission line  in  question.  This  line  was  to  extend  from 
Creighton  for  a  distance  of  Si/o  miles  to  Bazile  Mills, 
thence  17%  miles  to  the  town  of  Wausa,  and  thence  sev- 
eral miles  to  the  town  of  Bloomfield,  with  the  object  of 
connecting  the  several  electric  lighting  plants  of  the  com- 
pany for  the  purposes  of  economy  and  eflBciency  in  opera- 
tion, and  for  the  purpose  of  allowing  the  steam  generating 
plant  at  Creighton  to  furnish  power  to  the  other  plants 
<.*onnected  by  this  line. 

During  the  time  that  this  work  of  construction  pro- 
gressed, the  expenditures  upon  this  and  other  improve- 
ments of  the  several  plants  were  certified  to  the  trustee 
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under  the  mortgage.  The  |25,000  in  bonds  was  issued 
and  sold  on  the  receipt  of  these  certificates,  and  from  time 
to  time  the  net  proceeds  of  these  sales  were  remitted  to 
the  Nebraska  Electric  Company  until,  on  November  14, 

1917,  the  company  had  received  the  remainder  of  the 
proceeds  of  these  bonds  owing  to  it  under  its  agreement. 

The  certificates  upon  which  the  proceeds  of  this  $25,000 
in  bonds  were  issued  did  not  cover  expenditures  made 
upon  the  transmission  line  alone.  There  are  items,  some 
in  the  certificate  of  August  28,  1917,  amounting  to  a 
total  of  $149.80,  which  are  attributable  to  the  expense  of 
construction  of  this  transmission  line,  and,  in  the  cer- 
tificate of  November  14,  it  appears  that  $21,380.71  had 
been  expended  upon  the  transmission  system  "connect- 
ing Creighton,  Bazile  Mills,  Wausa,  and  Bloomfield."  In 
that  certificate,  it  may  be  further  said,  expenditures  on 
improvements,  other  than  on  the  transmission  line  in 
question,  were  also  shown,  making  the  total  of  the  ex- 
penditures  certified  for  improvements  and  extensions 
$30,909.38.  On  receiving  this  certificate  the  trustee  re-* 
mitted  a  balance  of  $20,407.48  as  proceeds  from  the  sale 
of  bonds. 

It  was  Upon  these  certificates  of  August  28  and  Novem- 
ber 14,  and  thus  in  part  upon  the  faith  of  these  expendi- 
tures in  the  construction  of  the  transmission  line  in  ques- 
tion, that  the  trustee  remitted  the  proceeds  of  the  sale  of 
the  $25,000  in  bonds. 

The  Nebraska  Electric  Company  continued  with  the 
construction  of  the  transmission  line,  and  on  January  8, 

1918,  poles  had  been  set  the  entire  distance,  except  for  ly^ 
miles  between  Wausa  and  Bloomfield,  and  wire  had  been 
strung  for  some  2  miles  distant  beyond  Bazile  Mills  to- 
ward Wausa. 

It  was  at  that  time  and  at  that  stage  of  the  construction 
of  this  transmission  line  that  the  plaintiff,  under  con- 
tract of  Dd<ifember  8, 1917,  delivered  its  copper  wire.  The 
wire  so  delivered  was  used  on  that  part  of  the  line  from 
i)  point  lyo  miles  east  of  Bazile  Mills  to  Wausa  Junction, 
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a  point  just  outside  of  the  town  of  Wausa.  On  March  1, 
1918,  plaintiff  filed  a  claim  for  a  mechanic's  lien. 

The  trial  court  held  a  mechanic's  lien  attached  to  that 
portion  of  the  transmission  line  extending  from  Bazile 
Mills  to  Wausa  Junction,  but  that  such  lien  attached  to 
no  other  part  of  the  Nebraska  Electric  Company's  prop- 
erty, and  that  such  lien  was  superior  to  defendant's  mort- 
gage. 

Plaintiff  contends  that  the  transmission  line  across 
the  country  and  along  the  highways,  not  constructed  upon 
real  estate  belonging  to  the  Nebraska  Electric  Company, 
but  upon  property  in  which  the  said  company  had  only  a 
license  and  no  title  interest,  was  personal  property,  and 
that  defendant's  mortgage  would  not  attach  to  such  per- 
sonal property  acquired  by  the  Nebraska  Electric  Com- 
pany after  the  mortgage  had  been  given. 

This  court  has  held  that  a  mortgage,  which  is  given 
to  cover  personal  property  to  be  afterwards  acquired,  or 
w^hich  is  not  in  existence,  as  on  crops  yet  to  be  planted, 
or  on  the  future  increase  of  live  stock,  will  not  attach 
to  such  properties  which  are  afterwards  acquired  or 
afterwards  come  into  existence,  unless  there  is  some  new 
and  intervening  act  on  the  part  of  the  mortgagor,  after 
he  has  become  possessed  of  the  property,  sufficient  to 
subject  the  property  to  the  lien  of  the  mortgage.  Cole  v. 
Kerr,  19  Neb.  553;  Battle  Creek  Valley  Bank  v.  First  Nat 
Bank,  62  Neb.  825. 

In  these  cases  the  court  pointed  out  that,  to  allow  a 
person  to  mortgage  properties  wiiich  were  to  be  acquired 
through  his  labor,  would  virtually  be  allowing  him  to 
mortgage  his  labor  in  advance  of  its  performance,  and  it 
seems  such  was  the  primary  reason  given  in  this  state  for 
refusing  to  give  such  mortgages  any  validity.  The  prin- 
ciple has  been  extended,  however,  to  the  mortgaging  of 
personal  chattels  generally,  such  as  furniture  to  be  after- 
v/ards  acquired  and  placed  in  a  hotel  {New  Ldncoln  Hotel 
Co.  V,  Shears,  57  Neb.  478),  and  to  building  materials 
which  were  to  be  afterwards  purchased  for  the  construe- 
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tion  of  extensions  to  a  street  railway  system,  but  which 
materials  were,  in  fact,  never  so  used.  Steele  v.  Ashen- 
felter,  40  Neb.  770. 

In  these  cases  the  court  has  taken  the  position  that  it  is 
against  public  policy  to  permit  a  person  to  mortgage 
what  he  does  not  have.  A  mortgage  of  future  acquisi- 
tions might  deter  one  from  the  effort  of  making  acquisi- 
tions or  of  producing  such  property. 

In  each  of  these  cases  the  after-acquired  property, 
sought  to  be  subjected  to  the  lien,  had  no  potential  exist- 
ence at  the  time  the  mortgage  was  given,  and  the  property 
sought  to  be  covered  was  in  no  sense  an  after-acquired 
accessory  or  appurtenance  to  property  already  in  exist- 
ence and  covered  by  the  mortgage. 

We  think  the  above-mentioned  cases  are  quite  different 
from  the  case  of  a  mortgage  given  on  a  mechanical  estab- 
lishment, and  which  covers  the  entire  property  con- 
structed, or  to  be  constructed,  and  such  future  improve- 
ments, additions  and  extensions  as  are  to  become  appurte- 
nant parts  of  such  original  property.  Where  the  original 
property  is  improved  by  an  extension  or  a  newly  added 
appurtenance,  such  addition  is  not  a  new  and  independent 
property,  but  becomes  an  integral  part  of  the  old,  and, 
though  the  original  property  may  be  improved  in  char- 
acter and  value,  it  would  be  difficult,  if  not  impossible,  to 
segregate  in  all  cases  the  original  properties  from  their 
improvements.  Such  mechanical  establishments  are  con- 
stantly undergoing  changes,  due  to  the  requirements  of 
repair,  obsolescence,  and  the  necessity  for  progressive  ex- 
tensions and  improvements.  A  denial  of  the  right  of  the 
owners  of  such  plants  to  provide  that  the  mortgage  should 
cover  all  after-acquired  appurtenances  to  the  plant  would, 
through  the  course  of  time,  by  the  process  of  improve- 
ments and  changes  in  the  plant,  gradually  allow  a  de- 
struction of  the  original  security  of  the  mortgage. 

The  transmission  line  in  question  was  an  appurtenance 
to  the  electric  lighting  plants  covered  by  the  mortgage. 
It  was  an  accessory  to  the  plants.     It  was  constructed 
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with  a  view  only  to  assist  in  their  operation.  It  could  be 
utilized  for  no  other  purpose.  Taken  by  itself,  it  is  with- 
out use  or  value,  except  as  salvage^  a  mere  string  of  poles 
and  wires,  insufficient  as  security  for  either  a  mortgage 
or  mechanic's  lien,  but,  as  an  integral  part  of  the  electric 
system,  it  will  no  doubt  produce  substantial  economies  in 
operation  and,  as  such,  be  a  valuable  property. 

The  terms  of  the  mortgage  are  clearly  sufficient  to  cover 
the  property  here  involved.  It  is  not  essential  that  the 
transmission  line  be  an  indispensable  part  of  the  plant,  in 
order  that  it  be  held  to  be  an  appurtenance,  or  that  it  be 
so  interwoven  with  the  entire  system  that,  the  plants  could 
Dot  be  operated  without  it,  but  it  is  enough  that  it  was 
constructed  solely  as  a  part  of  the  system,  as  an  exten- 
sion and  improvement  of  it,  and  to  assist  in  the  operation 
of  the  work. 

The  court,  in  Brady  v.  Johnson,  75  Md.  445,  where  the 
question  was  raised  as  to  whether  the  newly-added  prop- 
erty had  become  such  a  part  of  the  original  plant  as  to 
be  subject  to  the  lien  of  a  mortgage,  containing  an  after- 
acquired  property  clause,  said  (p.  449) :  "The  levy  upon 
the  property  in  the  possession  of  the  trustees  has  been 
made  upon  the  theory  and  contention,  as  set  forth  in  the 
answer  of  the  judgment  creditors,  that  such  property  as 
that  described  in  the  schedule  of  the  sheriflf  is  not  neces- 
sary or  essential  to  the  operation  of  the  canal,  and  there- 
fore it  is  liable  to  execution.  But  from  the  nature  of  the 
property,  its  location,  and  connection  with  the  canal  and 
the  use  heretofore  made  of  it,  I  cannot  hesitate  to  con- 
clude that  the  property  levied  on  is  needed  and  essential 
to  the  operation  of  the  canal.  It  is  not  a  question  whether 
the  property  be  absolutely  necessary  or  indispensable  to 
the  operation  of  the  work,  but  whether  it  has  been  used, 
or  is  of  a  nature  to  be  of  practical  use,  in  operating  the 
work.  The  wharf,  and  parcel  of  land  connected  there- 
with, as  described,  would  certainly  appear  to  be  of  a 
nature  to  be  essential  to  the  operation  of  the  canal,  and, 
from  the  evidence  in  the  case,  I  think  all  the  property 
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levied  on  is  and  will  be  of  practical  use  in  conducting  the 
affairs  pertaining  to  the  canal  and  its  operation.  And 
that  being  so,  it  is  clear,  upon  well-settled  principles, 
that  an  execution  will  not  lie,  or  will  not  be  allowed  to 
be  executed  against  such  property." 

Electric  transmission  lines  and  similar  structures, 
though  extending  beyond  the  real  estate  upon  which  the 
mechanical  plant  is  situated,  have  been  quite  generally 
held  to  be  such  an  appurtenance  to  the  plant  as  will  be 
considered  a  part  of  the  plant  and  pass  under  a  clause  of 
a  mortgage  subjecting  after-acquired  property  to  the  lien, 
and,  furthermore,  are  held  to  be  such  an  integral  part  of 
the  plant  as  to  subject  the  entire  plant  to  a  mechanic's 
lien  for  work  or  materials  rendered  or  furnished  in  the 
construction  of  such  extension.  Southern  Electrical  Sup- 
ply  Co.  V.  Rolla  E.  L.  &  P,  Co.,  75  Mo.  App.  622 ;  Badger 
Lumber  Co.  v.  Marion  Water  Supply,  E.  L.  &  P.  Co.,  48 
Kan.  182,  187, 15  L.  R.  A.  652 ;  Stearns  L.  &  P.  Co.  v.  Cen- 
tral Trust  Co.,  223  Fed.  962;  Steger  v.  Arctic  Refrigerat- 
ing Co.,  89  Tenn.  453,  11  L.  R.  A.  580;  Keating  Imple- 
ment d  Machine  Co.  v.  Marshall  E.  L.  &  P.  Co.,  74  Tex. 
605 ;  Metropolitan  Trust  Co.  v.  Dolgeville  E.  L.  d  P.  Co., 
71  N.  Y.  Supp.  1055;  Wells  v.  Christian,  165  Ind.  662; 
New  England  Water  Works  Co.  v.  Farmers  Loan  &  Trust 
Co.,  136  Fed.  521;  Westinghouse  Electric  Mfg.  Co.  v. 
Citizens  Street  R.  Co.,  24  Ky.  Law  Rep.  334. 

In  the  case  of  Metropolitan  Trust  Co.  v.  Dolgeville  E.  L. 
it  P.  Co.,  supra,  the  court,  speaking  as  to  the  policy  of  the 
law  in  that  respect,  said  (p.  1058) :  "The  mortgage  in 
question,  as  must  generally  happen  in  such  a  case,  was 
executed  to  secure  bonds  running  for  a  long  period  of 
time,  and  liable  to  be  scattered  in  the  hands  of  many 
holders.  It  probably  was  executed,  and  said  bonds  issued 
(and  in  most  cases  a  similar  course  would  be  followed), 
for  the  purpose  of  securing  money  with  which  to  build 
and  equip  a  plant.  Every  corporation  of  the  same  class 
as  that  to  which  defendant  belongs  will,  at  least  if  it  is 
successful  and  prosperous  and  thrifty,  desire  from  time 
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to  time  to  extend  its  plant^  purchase  more  modem  ma- 
chinery, and  replace  old  and  worn-out  construction  with 
new  construction.  It  becomes  practically  a  matter  of 
public  necessity  that,  if  bonds  such  as  those  inyolved  in 
this  action  are  to  be  available  and  merchantable  in  the 
public  market,  they  must  be  secured  through  the  lien 
of  a  mortgage  upon  such  extensions  and  new  property. 
Xo  other  course  is  practicable  if  the  security  and  stand- 
ing of  the  bonds  is  to  be  maintained.  If  this  course  is 
not  allowed,  the  more  prosperous  and  more  progressive 
a  corporation  issuing  the  bonds  becomes,  the  less  valuable 
the  security  of  the  latter  through  interchange  of  old 
property  for  new.'* 

It  is  urged  by  the  plaintiff  that  the  line  in  question  was 
not  an  appurtenance  nor  an  integral  part  of  the  plants, 
since  it  had  never  been  completed,  nor  in  operation,  and 
hence  had  not  become  useful  or  beneficial  or  an  accessory 
to  the  plants.  It  was,  however,  constructed  from  the 
company's  property  at  Creighton  to  Bazile  Mills,  and  from 
there  partially  completed  to  and  through  the  town  of 
Wausa.  It  was  attached  to  the  plant  of  the  company  at 
the  point  where  the  construction  of  the  line  began  and 
v»'as  obviously  constructed  as  an  appurtenance  to  the 
plant.  Though  only  partially  completed,  that  did  not 
prevent  its  character  as  an  appurtenance  from  attaching. 
The  object  with  which  it  was  being  constructed  deter- 
mined its  relation  to  the  main  properties. 

For  still  another  reason  we  believe  the  property  should 
be  held  subject  to  the  lien  of  the  mortgage.  There  was  a 
new  and  intervening  act  between  the  parties  to  the  mort- 
gage, which,  as  we  view  it,  would  subject  the  property  to 
the  lien.  After  the  electric  transmission  line  had  been 
partially  constructed,  and  some  $21,000  had  been  ex- 
pended upon  it,  the  mortgage  trustees  forwarded  the  pro- 
ceeds of  the  $25,000  bond  issue,  with  the  express  inten- 
tion that  the  moneys  were  to  reimburse  the  Nebraska 
Electric  Company  for  the  expense  of  this 'construction. 
Certainly,  the  Nebraska  Electric  Company  could  not  ac- 
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Cupt  such  moneys  and  deny  that  the  transmission  line,  on 
the  faith  of  the  construction  ol  which  the  moneys  were 
advanced,  had  not  become  subject  to  the  mortgage  lien. 

The  plaintiff,  when  it  furnished  its  copper  wire,  was 
charged  with  notice  of  that  provision  of  the  mortgage,  re- 
quiring the  defendant  to  make  immediate  remittance  of 
the  proceeds  of  the  f  25,000  in  bonds,  in  proportion  to  the 
Talue  of  the  extensions  of  propeity  that  the  Nebraska 
Electric  Company  should,  from  time  to  time,  undertake 
and  create.  Plaintiff  was  bound  to  know  that  the  struc- 
ture in  question  was  an  extension  and  an  accessory  to  the 
plants  covered  by  the  mortgage.  Manifestly,  it  could  be 
nothing  else.  It  was,  in  any  event,  covered  by  the  terms 
cf  the  mortgage  as  a  "permanent  addition  or  extension," 
owing  to  its  close  relation  to  the  principal  properties,  and 
plaintiff  was  charged  with  notice  that  the  mortgagee  was 
obligated  to  advance  moneys  to  pay  for  or  reimburse  the 
expense  of  its  construction.  The  fact  that  the  mortgage 
was  filed  and  moneys  advanced  prior  to  the  furnishing  of 
the  materials,  upon  which  the  claim  of  the  mechanic's 
lien  was  based,  would,  on  this  theory  of  the  case,  give  the 
mortgage  priority.  Creigh  Sons  &  Co.  v.  Jones,  103 
Neb.  706 ;  Byers  v.  Chase,  102  Neb.  386. 

It  is  contended  that  the  mortgagee  was  a  promoter, 
and  that  the  Nebraska  Electric  Company  was  merely  an 
instrumentality  through  which  the  mortgagee  acted,  and 
that,  for  this  reason,  the  rights  of  the  mortgagee  should 
be  held  subordinate  to  the  claims  of  laborers  and  material 
men,  who  had  contributed  to  the  construction  of  the 
property.  The  record,  however,  fails  to  bear  out  this 
contention.  What  the  value  of  these  several  plants  was, 
in  comparison  with  the  initial  f  100,000  advanced  to  the 
Nebraska  Electric  Company,  does  not  appear,  and,  with- 
out some  other  and  further  showing,  the  fact  that  the 
money  advanced  was  applied  upon  the  purchase  price  of 
these  plants  and  that  provision  was  made  in  the  mort- 
gage for  the  further  issuance  of  bonds  to  provide  moneys 
for  such  extensions  or  improvements  of  the  plants  as  the 
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Nebraska  Electric  Company  should  make^  does  not  bring 
the  case  within  the  promoter  rale.  It  does  not  appear 
that  the  mortgagee  had  any  direction  or  control  over  the 
use  of  the  funds  to  be  furnished  under  the  mortgage,  nor 
that  the  mortgagee  had  required  or  could  order  or  direct 
that  any  extensions  or  improveqients  should  be  made. 
The  mere  fact  that  the  mortgage  money  was  given  with 
the  intention  that  it  should  be  used  in  the  purchase  or  in 
the  improvement  or  extension  of  the  property  does  not 
render  the  mortgage  subordinate  to  the  mechanic's  liens 
thereafter  attaching.  Henry  &  Voatsworth  Co.  v.  Halter, 
58  Neb.  685 ;  Byers  v.  Chase,  supra;  Patrick  Land  Co,  v. 
Leavenworth,  42  Neb.  715;  Hoagland  v.  Lowe,  39  Neb. 
397;  Chaffee  v.  Sehestedt,  4  Neb.  (Unof.)  740;  Grand 
Island  Banking  Co.  v.  Koehler,  57  Neb.  649 ;  Creigh  Sons 
d  Co.  V.  Jones,  supra,  27  Cyc.  238. 

A  further  objection  is  raised  to  the  right  of  the  trustee 
under  the  mortgage  to  bring  this  appeal.  This  objection 
i»  based  upon  the  assertion  that  the  defendant  Chicago 
Savings  Bank  &  Trust  Company  is  the  holder  of  all  the 
bonds  under  the  trust  deed,  and  is  the  real  party  in  in- 
terest, and  should,  itself,  have  appealed,  if  the  decree 
of  the  lower  court  was  unsatisfactory  to  it.  The  record, 
however,  by  stipulation  shows  that  the  bonds  are  owned 
by  this  defendant,  or  have  been  sold  by  it  to  bona  fide  pur- 
chasers for  value.  The  trustee  represented  all  bond- 
holders. The  company's  mortgage  provided  that  no  bond- 
holder should  have  the  right  to  institute  suit  for  fore- 
closure or  proceedings  to  protect  rights  under  the  mort- 
gage unless  the  holders  of  one-third  of  the  bonds  should 
request  the  trustee  to  do  so,  and  he,  after  reasonable 
opportunity,  have  refused  or  failed  to  act.  It  was  clearly 
the  intention,  as  indicated  by  the  mortgage,  that  the 
trustee  was  to  act  in  such  proceedings  for  the  protection 
of  the  interests  of  the  bondholders.  It  seems  clear  to 
us  that  under  such  a  contract,  and  in  view  of  our  statute 
(Rev.  St.  1913,  sec.  7585),  the  trustee  clearly  had  the 
right  to  bring  the  appeal.    See  3  C.  J.  656,  sec.  524. 
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As  the  case  is  presented,  it  appears  that  a  determina- 
tion of  the  validity  of  the  mortgage  as  to  the  property  in 
^jnestion,  and  its  priority  as  to  the  mechanic's  lien,  settles 
the  matters  in  controversy. 

For  the  reasons  given,  the  judgment  of  the  lower  court 
is  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed. 


Albert  Handlier,  appellant,  v.  Knights  of  CJolumbus, 

appellee. 

FnJED  JxTNB  6,  1921.    No.  21515. 

liimirance:  Appucation:  Aoceftance.  Where,  in  his  application  for 
inBurance  in  a  fraternal  benefit  association,  the  applicant  agrees 
to  be  bound  by  the  laws  of  the  order  providing  that  no  insurance 
shall  be  effective  unless  approved  by  the  head  medical  examiner, 
actual  acceptance  of  the  application  by  that  officer  is  required  to 
•create  a  contract  of  insurance,  and,  if  the  applicant  dies  before 
such  acceptance,  no  liability  will  arise  upon  the  theory  of  implied 
contract,  although  the  application  was  prevented  from  reaching 
said  officer  by  the  negligence  of  a  subordinate  lodge  officer  whose 
duty  it  was  to  transmit  it 

Appeal  from  the  district  court  for  Lancaster  county: 
Frederick  E.  Shepherd^  Judge.    Affirmed. 

Burr  d  Brown,  for  appellant. 

John  A.  Maguire  and  E,  J.  Hainer,  contra. 

Dorset^  C. 

The  appellant,  Albert  Handlier,  a  minor,  by  his  next 
friend,  brought  this  action  against  the  appellee,  the 
Knights  of  Columbus,  a  fraternal  benefit  association,  upon 
an  alleged  contract  of  insurance  in  the  sum  of  f  1,000,  upon 
the  life  of  his  brother,  William  Handlier,  who  died  August 
22, 1918.  The  deceased  made  written  application  in  May, 
1918,  was  examined  by  the  local  examining  physician,  but 
the  papers  never  reached  the  officers  of  the  supreme  coun- 
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cil,  and  no  benefit  certificate  was  issued  or  delivered  to  the 
applicant.  At  the  conclusion  of  the  evidence,  the  court 
directed  a  verdict  for  the  appellee  and  entered  judgment 
dismissing  the  action. 

The  undisputed  facts  are  as  follows :  William  Handlier 
made  application  in  due  form  for  insurance  membership 
upon  the  regular  printed  blank  of  the  appellee,  to  which 
was  afSxed  the  regular  medical  examiner's  blank.  He 
was  examined  upon  this  blank  by  the  local  medical  ex- 
aminer, who  passed  and  approved  the  applicant  in  due 
form  thereon,  and,  after  inclosing  the  application  and 
medical  examination  in  an  envelope  addressed  to  the 
supreme  physician,  gave  it  to  a  boy  in  his  oflSce  to  mail. 
The  applicant,  in  conformity  with  the  laws  of  the  associa- 
tion at  the  time  of  his  application,  paid  to  the  financial 
secretary  of  the  local  council  the  required  membership  fee 
of  $10,  local  quarterly  dues  in  the  sum  of  $2.50,  and  70 
cents  assessment  for  May,  1918,  upon  f  1,000  insurance. 
He  was  initiated  into  the  order,  but  paid  no  further  dues 
cr  assessments.  In  August,  1918,  a  notice  was  mailed  to 
and  received  by  him  from  the  local  financial  secretary, 
stating  that  he  was  indebted  to  the  council  for  assess- 
ments in  the  sum  of  $3.50  to  October  1,  1918,  local  dues 
in  the  sum  of  $1.25,  and  50  cents  special  assessment,  total 
$5.25.  After  his  death,  on  September  11,  1918,  his  father 
paid  $4.55  to  the  financial  secretary,  who  issued  a  receipt 
therefor  in  the  name  of  thv.  deceased,  itemized  as  follows : 
"Monthly  assessment  to  September  1,  1918,  $2.80 ;  council 
dues,  $1.25;  special,  50  cents."  This  was  not  tenderec 
back  until  after  the  action  was  commenced. 

The  appellant  pleaded  the  foregoing  facts  as  establish- 
ing a  valid  contract  of  insurance.  The  appellee  defended 
on  the  ground  that  no  contract  was  ever  made,  because 
the  application  did  not  reach  and  was  never  approved  by 
the  supreme  physician,  as  required  by  the  laws  of  the  ap- 
pellee, and  no  officer  of  the  supreme  council  ever  passed 
or  had  the  opportunity  to  pass  upon  the  application,  be- 
cause it  never  came  into  their  hands.     The  further  de- 
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feuse  was  made  tbat^  even  if  a  contract  had  been  entered 
irto,  the  claim  could  in  no  event  be  valid  because^  under 
the  laws  of  the  order^  the  deceased  was  in  suspension  and 
his  membership  forfeited  for  nonpayment  of  dues  and 
assessments  at  the  time  of  his  death. 

It  must  first  be  determined  whether  there  was,  in  fact, 
any  contract  on  the  part  of  the  appellee  to  insure  the  life 
of  William  Handlier.  That  depends  upon  whether  the 
application,  which,  in  legal  effect,  was  an  offer  to  make 
a  contract,  was  accepted.  It  was  necessary  that  the  minds 
of  the  parties  should  meet.  The  appellee's  mind  or  will 
in  the  transaction  could  be  made  manifest  only  through 
the  oflScer  or  officers  empowered  under  its  laws  to  bind  it 
in  contracts  of  insurance.  There  was  a  clause  in  the 
printed  application  by  which  the  applicant  agreed  to  be 
bound  by  the  laws  of  the  order,  which,  among  other  things, 
provided  that  no  officer  or  agent  of  the  order  or  of  any 
local  council  should  have  authority  to  waive  any  of  the 
conditions  upon  which  benefit  certificates  were  issued  or  to 
vary  or  waive  any  of  the  provisions  of  the  laws  of  the 
order. 

It  was  further  provided  in  the  laws  that,  in  case  of  in- 
surance applicants,  election  to  membership  should  be 
conditional  upon  the  approval  of  the  application  by  the 
supreme  physician  and  that  no  person  should  be  initiated 
as  an  insurance  member  or  entitled  to  a  death  benefit 
without  such  approval.  The  mode  by  which  insurance 
membership  in  the  order  was  obtained  was  that  the  ap- 
plication, if  acted  upon  favorably  by  the  lodge,  should  be 
lef erred  to  the  local  medical  examiner,  whose  duty  it 
w  as  to  examine  the  applicant  and  to  forward  the  examina- 
tion, together  with  the  application,  to  the  supreme  phy- 
sician, who,  in  turn,  was  required  to  notify  the  local 
council  of  his  approval  or  rejection  of  the  applicant,  and 
also  to  indorse  his  approval  or  rejection  upon  the  appli- 
cation and, ,  file  it  with  the  supreme  secretary ;  the  latter 
being  charged  with  the  duty  of  issuing  benefit  certificates 
to  insurance  members. 
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The  testimony  of  the  local  medical  examiner  was  that 
he  inclosed  the  application  in  an  envelope  addressed  to 
the  supreme  physician  and  intrusted  it  to  an  office  boy  to 
be  mailed.  The  application  never  reached  the  supreme 
physician,  according  to  his  testimony.  The  supreme  sec- 
retary also  testified  that  he  had  no  knowledge  of  it. 
There  being  no  evidence  of  an  express  acceptance  of  the 
application,  the  question  remains  whether,  under  the  cir- 
cumstances as  stated,  there  could  be,  in  law,  an  accept- 
ance by  implication. 

The  rule  has  been  followed  in  this  state,  with  regard  to 
insurance  upon  property,  that,  where  an  insurance  com- 
pany receives  the  application  but  delays  the  acceptance 
or  rejection  of  it  until  after  the  loss  occurs,  acceptance 
will  not  be  implied  from  the  fact  that  such  delay  ensued; 
that  there  must  be  actual  acceptance  or  there  is  no  con- 
tract. St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Kelley,  2  Neb. 
y  Unof . )  720 ;  Lowe  v.  St.  Paul  Fire  d^  Marine  Ins.  Co.,  80 
Neb.  499 ;  Johnston  v.  Indiana  &  Ohio  Live  Stock  Ins  Co., 
94  Neb.  403.  In  each  of  these  cases  the  application  con- 
tained a  recital  to  the  effect  that  the  insurance  was  not  to 
be  binding  until  the  application  had  been  approved  by 
the  home  office,  and  the  authority  of  the  agent  whfl  took 
the  application  was  limited  to  taking  and  forwarding  ap- 
I>lications  to  the  company. 

In  the  case  before  us  we  are  dealing  with  an  applica- 
tion for  fraternal  benefit  insurance  containing  an  agree- 
ment by  the  applicant  that  he  should  be  bound  by  the 
laws  of  the  order  providing  that  no  person  could  become 
an  insurance  member  or  claim  the  death  benefit  until  the 
application  had  been  approved  by  the  supreme  physician, 
and  providing  further  that  no  officer  or  agent  could  waive 
the  conditions  established  by  the  laws  of  the  order  for  the 
issuance  of  benefit  certificates.  In  the  instant  case  the 
application  never  reached  the  supreme  physician  or  the 
head  offices  of  the  society,  and  the  failure  to  pass  upon  the 
application  was  attributable  to  the  local  *  medical  exam- 
intr,  or  to  the  neglect  of  the  person  to  whom  he  intrusted 
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the  application  for  mailings  and  not  to  the  home  office^  as 
was  the  fact  in  the  cases  hereinbefore  cited.  But,  so  far 
as  the  question  of  implied  acceptance  is  concerned,  we  can 
perceive  no  difference  in  principle  whether  the  delay  was 
due  to  the  failure  of  the  local  agent  to  forward  the  ap- 
plication or  to  the  failure  of  the  head  officers  to  act  upon 
it  after  it  had  been  received.  The  question  is  whether 
or  not,  after  an  application  for  insurance  has  been  lodged 
Vrith  an  agent  duly  authorized  to  receive  and  forward  it 
to  the  proper  officer  for  approval  or  rejection,  the  insur- 
ance company  or  society  becomes  bound  to  act  promptly 
upon  it,  to  such  extent  that,  if  it  does  not,  the  inference 
will  arise  that  a  contract  of  insurance  has  been  entered 
into. 

In  Home  Forum  Benefit  Order  v.  Jones,  5  Okla.  598,  the 
applicant  was  examined  by  the  local  medical  examiner 
on  December  3,  but  the  application  was  not  forwarded 
to  the  head  officers  of  the  association  for  approval  until 
after  his  death  on  December  20.'  In  that  case,  as  in  this, 
the  laws  of  the  order  provided  that  insurance  should  not 
be  effective  until  approved  by  the  head  medical  examiner. 
It  was  contended  that  the  local  lodge  officers  had  led  the 
applicant  to  believe  that  his  contract  for  insurance  was 
complete  when  they  took  his  application,  adopted  and 
initiated  him  as  a  member  under  the  ritual,  and  accepted 
his  membership  fee  and  mortuary  assessment,  and  that 
the  negligence  of  the  local  officers  in  failing  to  forward 
his  application  was  chargeable  to  the  society.  The  court 
nevertheless  held  that  "delay  upon  the  part  of  the  local 
lodge  in  forwarding  the  application  to  the  grand  lodge 
\^  ill  not  create  a  contract  in  the  face  of  the  provisions  of 
the  constitution  and  laws  of  the  order." 

The  weight  of  authority  supports  the  rule  that  delay 
in  passing  upon  the  application  will  under  no  circum- 
stances be  equivalent  to  or  a  substitute  for  actual  accept- 
ance by  the  insurer.  Brddley  v.  Federal  Life  Ins.  Co.,  295 
111.  381.  Sfee  case  note  to  Northwestern  Mutual  Life  Ins. 
Co.  V.  Neafus,  36  L.  R  .A.  n.  s.  1211. 
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There  is  a  line  of  authority  holding  an  insurance  com- 
pany liable  in  tort  for  negligent  delay  in  passing  upon  an 
application,  upon  the  theory  that  there  is  a  duty  to  act 
and  to  notify  the  applicant  promptly.  Duffie  v.  Bankers 
Idfe  Ass'Uy  160  la.  19;  Boyer  v.  State  Farmers  Mutual 
Hail  Ins.  Co.,  86  Kan.  442.  This  view  was  adhered  to  by 
this  court  in  Wilken  v.  Capital  Fire  Ins.  Co.,  99  Neb.  828, 
three  of  the  justices  dissenting.  In  National  Union  Fire 
Ins.  Co.  V.  School  District,  122  Ark.  179,  it  was  held  that 
the  insurance  company  was  not  liable  for  failure  of  its 
soliciting  agent  to  forw^ard  the  application,  either  upon 
the  theory  that  a  contract  had  been  consummated  or  upon 
the  theory  of  an  action  in  tort. 

In  the  case  before  us,  the  appellant  is  not  aided  by  the 
authorities  supporting  the  right  of  action  in  tort  for 
negligent  delay,  for  the  reason  that  the  petition  is 
founded  squarely  upon  alleged  contract,  and  not  upon  the 
theory  of  tort.  We  are  convinced  that  there  was  no  ac- 
ceptance of  the  application  by  inference  from  the  facts 
and  circumstances  in  this  record  and,  therefore,  no  con- 
tract upon  which  the  action  could  be  based. 

No  contract  being  shown,  no  theory  is  maintainable 
either  that  there  was  a  forfeiture  for  nonpayment  of  as- 
sessments or  a  waiver  thereof  by  virtue  of  subsequent 
acts  of  the  officers  of  the  local  council,  and  those  con- 
tentions need  not  be  discussed. 

We  recommend  that  the  judgment  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 


Frank  Seberger^  appellee^  v.  Gforge  W.  Woon  et  al.^ 

APPELLANTS. 
Filed  Jtms  6,  1921.    No.  21477. 
1.    Statute  of  FrancUi:   Sale  of  Laitd:  Gontbact.    A  contract  for  the 
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sale  of  real  property  Is  valid  and  binding  upon  the  owner  of  the 
property,  when  subscribed  by  his  agent  who  has  been  author- 
ized in  writing  by  said  owner  to  enter  into  said  agreement. 

2.    :  :  .     Section  2628,  Rev.  St.  1913,  held  to  have 

no  application  to  the  provisions  of  section  2650,  Rev.  St.  1913,  au- 
thorizing an  agent  by  writing  to  subscribe  a  contract  for  the  sale 
of  lands. 

3.  Brokers:  Sale  of  Land:  Authority  of  Agent.  Where  the  owner 
of  real  estate  signs  a  writing  authorizing  an  agent  to  bargain  and 
sell  real  estate  within  a  certain  time,  at  a  stated  price,  and  upon 
certain  terms,  and  further  agrees  to  furnish  abstract  and  convey 
the  lands  on  sale  of  same,  heldt  that  the  agent  was  authorized  to 
enter  into  a  contract  for  sale  of  said  lands. 

Appeal  from  the  district  court  for  Rock  county :  Rob- 
ert R.  Dickson,  Judge.    Affirmed. 

J.  J.  Harrington  and  A.  W.  Scattergood,  for  appellants. 

J.  A.  Donohae  and  J,  A.  Douglas^  contra. 

Heard  before  Morbissey,  C.J.,  Aldrich,  Day,  Dean, 
Flansblrg,  Letton  and  Rose,  JJ.,  Beglby  and  Leslie, 
District  Judges. 

Beglby,  District  Judge. 

On  May  15, 1919,  George  W.  Wood,  being  the  owner  of 
the  lands  and  the  holder  of  the  school  land  lease  therein 
described,  executed  and  delivered  to  F.  L.  Hutton  a  writ- 
ing as  follows : 

"931.  Contract  for  sale  of  farm.  State  Journal  Co., 
Lincoln,  Neb.  Office  of  F.  L.  Hutton,  Real  Estate  and 
General  Agents,  Ainsworth,  Nebraska. 

"Farm  No. .    The  W.%  Sec.  31,  W.Vg  S.E.l^  Sec. 

31  and  S.W.14  N.E.%  of  Section  31  in  Township  29  North 
of  Range   17,  containing   440    acres.     Number   of  acres 

prairie,  .     Number  of  Forest  Trees,  .    How 

watered,  .     Number  of   acres   under   cultivation, 

.     Number  of  acres  fenced,  .    Number  and 

kind    of  fruit    trees,  .     Description    of    dwelling 

house,  .    Lease  on   N.E.14    Sec.   36-29-Range   18, 

•     Description  of  buildings,  .    Lowest  price 
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and  terms  of  sale^  fifty  dollars  per  acre  for  deeded  land 
and  twenty-five  hundred  dollars  for  school  land  lease,  all 
cash,  or  will  take  one-half  cash  and  bal.  on  5  years  time 
at  6%  Int.  payable  semi-annually.  Taxes,  .  Dis- 
tance from  R.  R.  Station, .     Distance  from  school 

bouse, .    Quality  of  land, . 

Contract. 
"I,  Geo.  Wood,  of  Ainsworth  of  the  county  of  Brown 
and  state  of  Nebr.,  do  hereby  authorize  F.  L.  Button  of 
Newport,  Nebraska^  to  bargain  and  sell  the  above  lands 
at  the  price  set  forth,  and  do  hereby  agree  that  I  will 
convey  as  above  said  lands  on  sale  of  the  same.  I  further 
agree  that  the  above  described  lands  shall  be  left  with  said 
F.  L.  Button  for  sale  as  above,  for  the  term  of  sixteen 
days  from  date  hereof  in  full  for  all  trouble  in  showing  or 
advertising  said  lands.  I  will  furnish  abstract  in  case  of 
sale,  and  I  agree  not  to  place  the  property  in  the  hands 
of  any  other  agent  during  the  continuance  of  this  agree- 
ment.    G.  W.  Wood. 

"Dated  at  Ainsworth,  Nebraska,  May  15,  1919." 
On  May  19, 1919,  F.  L.  Button,  as  agent,  entered  into  a 
written  contract  with  Frank  Seberger,  by  the  terms  of 
which  Seberger  agreed  to  purchase  the  said  premises  for 
the  sum  of  |24,500,  payable  as  follows :  ?1,000  in  cash ; 
^il0,500  on  or  before  July  1,  1919,  at  which  time  deed 
was  to  be  executed,  and  to  give  mortgage  back  on  the 
deeded  land  for  J13,000,  five  years'  time,  interest  at  6  per 
cent,  payable  semi-annually.  This  contract  was  signed 
"George  Wood,  by  F.  L.  Button,  his  agent;  Frank  Se- 
berger, party  of  the  second  part,"  in  the  presence  of  one 
witness.  After  the  execution  of  these  contracts  and  on 
May  20,  1919,  Wood  entered  into  a  contract  in  writing  by 
which  he  agreed  to  convey  the  premises  to  Earl  Peterson, 
who  immediately  went  into  possession  of  the  same.  Frank 
Seberger  brought  this  action  for  specific  performance 
against  Wood  and  Peterson  as  defendants.  The  trial 
court  found  that  Button  was  duly  authorized  under  the 
contract  of  May  19,  1919,  to  sell  the  lands  and  make  con- 
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tract  therefor;  that  he  entered  into  a  contract  with 
Seberger  for  the  sale  of  the  same,  and  that  Wood  was 
bound  thereby ;  and  that  Peterson  had  notice  of  such  sale 
and  of  the  rights  of  Seberger  thereto  at  the  time  he  en- 
tered into  his  contract  of  purchase  with  Wood;  and  de- 
<!reed  specific  performance  of  Seberger's  contract  and  that 
Peterson  vacate  and  surrender  possession  of  the  premises 
to  Seberger.     Wood  alone  has  appealed. 

Appellant  contends  that  Hutton  was  without  authority 
to  sign  the  contract  of  sale  to  Seberger  in  the  name  of  his 
principal,  because  the  contract  of  agency  was  not  signed 
by  both  Wood  and  Hutton,  as  required  by  section  2628; 
Bev.  St.  1913.  His  position  is  stated  in  his  brief  as  fol- 
lows: "The  real  point  which  we  will  rely  upon  in  this 
i^ase  for  a  reversal  is  that  Hutton  is  not  the  agent  of  the 
defendant,  Wood ;  that  while  the  defendant.  Wood,  signed 
the  contract  of  agency,  that  contract  of  agency  waa  never 
completed  as  it  was  never  signed  by  the  claimed  agent, 
F.  L.  Hutton." 

It  is  conceded  that  to  be  enforceable  the  contract  must 
comply  with  the  provisions  of  the  statute  of  frauds  as  con- 
tained in  sections  2625  and  2650,  Rev.  St.  1913.  Section 
2625  provides:  "Every  contract  for  the  leasing  for  a 
longer  period  than  one  year  from  the  making  thereof,  or 
for  the  sale  of  any  lands,  shall  be  void  unless  the  contract 
or  some  note  or  memorandum  thereof  be  in  writing  and 
■signed  by  the  party  by  whom  the  lease  or  sale  is  to  be 
made.''  Section  2650  reads  as  follows:  "Every  instru- 
ment required  by  any  of  the  provisions  of  this  chapter  to 
be  subscribed  by  any  party  may  be  subscribed  by  his  agent, 
thereunto  authorized  by  writing."  The  whole  case  rests 
upon  the  construction  of  the  phrase  "may  be  subscribed  by 
his  agent  thereunto  authorized  by  writing." 

The  supreme  court  of  California  construed  a  similar  sec- 
tion of  their  statutes  in  the  case  of  Bacon  v.  Davis,  9  Cal. 
App.  83,  and  said :  "In  simple  language,  the  section  pro- 
Tides  substantially  that  any  agreement  for  the  sale  of  real 
property  to  be  valid  and  binding  must  be  subscribed  either 
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by  the  owner  of  the  property  or  by  his  agent  who  has  been 
authorized  in  writing  by  said  owner  to  enter  into  such  .an 
agreement.  The  word  ^thereunto'  has  its  ordinary  signifi- 
cation of  'to  that'  and  is  obviously  an  elliptical  form  of 
expression  for  the  phrase  'to  do  that.'  Hence,  as  far  as 
the  agent  is  concerned,  he  must  be  authorized  in  writing 
'to  do  that,'  in  other  words,  to  execute  an  agreement  of 
sale,  to  make  it  binding  and  operative." 

In  Spanogle  v.  Maple  Grove  Land  d  Live  Stock  Co.,  104 
Neb.  342,  it  is  said :  "A  contract  of  an  agent  in  the  name 
of  his  principal,  for  the  sale  of  land,  is  void  unless  the 
authority  of  the  agent  to  make  the  sale  is  in  writing 
signed  by  the  principal." 

It  is,  therefore,  plain  that  it  is  unnecessary  under  sec- 
tion 2625  that  an  agent  sign  the  writing  authorizing  him 
to  subscribe  a  contract  for  the  sale  of  real  estate,  it  being 
a  sufficient  compliance  with  said  section  if  said  writing  is 
signed  by  the  principal,  and  a  contract  for  the  sale  of 
real  property  is  valid  and  binding  upon  the  owner  of  the 
property  when  subscribed  by  his  agent  who  has  been  au- 
thorized in  writing  by  said  owner  to  enter  into  said  agree- 
ment. 

Section  2628,  Rev.  St.  1913,  does  not  originate  in  the 
statute  of  frauds,  but  was  enacted  in  1897,  and  is  section 
1,  ch.  57,  Laws  1897.  It  provides  that  every  contract  for 
the  sale  of  land  between  the  owner  thereof  and  any  broker 
or  agent  shall  be  void  unless  in  writing  signed  by  both 
parties,  describing  the  land  and  setting  forth  the  commis- 
sion. Previous  to  its  enactment  there  was  no  law  in  this 
state  requiring  commission  contracts  for  the  sale  of  land 
to  be  in  writing,  and  innumerable  actions  had  been 
brought  by  real  estate  brokers  against  the  owners  of  real 
estate  to  enforce  the  collection  of  commissions  for  ne- 
gotiating sales  which  in  many  instances  were  never  com- 
pleted, and  it  was  to  remedy  this  evil  that  the  secftion  was 
passed.  Danielson  v.  Goehel,  71  Neb.  300.  Such  con- 
tracts can  have  no  application  to  the  provisions  of  sectioa 
2625,  they  being  merely  contracts  for  compensation  be- 


Vol.  106]  JANUARY  TERM,  1921.  277 

state,  ex  rel.  McDonald,  v.  Dyson. 

tween  the  broker  and  the  owner.  As  said  in  Yourvg  v. 
Ruhwedel^  119  Mo.  App.  231 :  "It  is  not  to  be  regarded  as 
a  ^contract  for  the  sale  of  lands'  but  as  an  agreement  en- 
listing the  services  of  another  to  aid  the  owner  in  effect- 
ing a  sale."  It  has  been  repeatedly  held  by  this  court  that 
such  contracts  are  mere  listing  agreements  between  the 
owner  and  the  broker,  whereby  the  broker  is  to  procure  a 
purchaser  and  receive  compensation  for  that  purpose. 
Oould  V.  Rockwell,  105  Neb.  724 ;  Whitchouse  v.  Oerdis,  95 
Neb.  228 ;  Rosa  v.  Craven,  84  Neb.  520 ;  Miller  v.  Wehr- 
man,  81  Neb.  388. 

The  trial  court  correctly  construed  the  agreement  to  be 
one  of  express  authority  to  Hutton  to  enter  into  the  con- 
tract pursuant  to  its  terms.  Where  the  owner  of  real 
estate  signs  a  writing  authorizing  his  agent  to  bargain 
and  sell  real  estate  within  a  certain  time,  at  a  stated  price, 
and  upon  certain  terms,  and  further  agrees  to  furnish 
abstract  and  convey  the  lands  on  sale  of  the  same,  it  is  a 
sufficient  authorization  to  the  agent  to  make  a  written 
contract  of  sale  for  his  principal.  Whitehouse  v.  Gerdis, 
supra;  Peterson  v.  O^Connor,  106  Minn.  470. 

The  decree  of  the  district  court  was  right  and  is 

Affirmed. 


State^  ex  BEL.  Kenneth  W.  McDonald  et  al.,  appellees, 

V.  William  I.  Dyson,  appellant. 

Filed  June  6,  1921.    No.  21881. 

1.  SberiffB:  Removal:  Pboof.  In  an  action  brought  for  the  removal 
of  a  sheriff  under  the  provisions  of  section  60,  ch.  187,  Laws  1917, 
for  failure  to  do  his  duty  in  the  enforcement  of  the  provisions  of 
said  law,  satisfactory  evidence  that  the  respondent  himself  gave 
away  or  sold  intoxicating  liquor  Is  sufficient  to  sustain  an  allega- 
tion in  a  complaint  charging  that  the  respondent  permitted  in- 
toxicating liquors  to  be  given  away  in  his  presence  and  with  his 
knowledge. 

2..  Appeal:  Shskivb:  Removal:  Pleading.  An  action  under  the 
provisions  of  section  50,  ch.  187,  Laws  1917,  for  the  removal  of  a 
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sheriff  for  failure  to  do  his  duty  in  the  enforcement  of  said  act, 
is  a  civil  proceeding,  and  the  respondent  is  required  to  file  an 
answer  to  the  petition  or  complaint  as  in  any  other  civil  action. 
If  the  respondent  fails  to  file  an  answer  questioning  the  constitu- 
tionality of  said  act,  or  fails  to  tender  that  issue  by  demurrer, 
motion,  or  objection  to  the  ofPer  of  testimony  in  the  trial  court 
before  Judgment,  and  said  cause  is  tried  in  the  lower  court  upon 
the  theory  that  respondent  filed  a  general  denial,  or  entered  a 
plea  of  not  guilty,  this  court  will  not  consider  the  question  of  the 
constitutionality  of  said  act  if  presented  on  appeal. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  W.  Hobart,  Judge.    Affirmed. 

B.  J.  Greene  and  H.  C.  Wilson,  for  appellant. 

Clarence  A.  Davis,  Attorney  General,  C.  L,  Dort  and 
A'.  W.  McDonald,  contra. 

Heard  before  Morrissey^  C.J.,  Flansburg  and  Rose, 
J  J.,  Begley  and  Leslie,  District  Judges. 

Leslie,  District  Judge. 

This  is  an  action  brought  in  Morrill  county,  by  the 
State,  ex  rel.  Kenneth  W.  McDonald,  County  Attorney, 
and  Clarence  A.  Davis,  Attorney  General,  Relators, 
against  William  I.  Dyson,  Sheriff,  under  the  provisions  of 
chapter  187,  Laws  1917. 

A  petition  was  filed  in  the  district  court  on  the  14th 
day  of  December,  1920,  which  broadly  charges  the  re- 
spondent with  failing  and  refusing  to  enforce  the  laws 
of  the  state  of  Nebraska  generally,  and  with  wilfully 
neglecting,  failing  and  refusing  to  perform  his  duty  as 
flhv.riff  in  the  enforcement  of  the  provisions  of  chapter  187, 
Laws  1917,  and  of  habitual  drunkenness,  and  wilful 
neglect  of  duty  in  failing  to  faithfully  perform  numerous 
other  duties  devolving  upon  him  as  sheriff  during  his  term 
of  office. 

A  special  appearance  was  filed  by  the  respondent,  which 
was  overruled  by  the  court,  and,  following  this,  a  motion 
was  filed  by  the  respondent  to  require  the  relators  to  make 
their  petition  more  definite,  which  was  overruled.     No 
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answer  was  filed  by  the  respondent,  but  the  case  appears 
to  have  been  tried  upon  the  theory  that  the  respondent 
filed  a  general  denial.  At  the  conclusion  of  the  evidence 
and  argument  of  counsel  the  court  found  that  the  allega- 
tions of  relators'  petition  relative  to  respondent  giving 
away  and  receiving  intoxicating  liquors  were  sustained 
by  the  evidence,  but  that  the  allegations  charging  respon- 
dent with  selling  liquors  were  not  sustained  by  the  evi- 
dence. The  court  entered  a  judgment  finding  the  respon- 
dent guilty  of  giving  away  and  receiving  intoxicating 
liquors  contrary  to  law  and  ousting  him  from  office  aa 
sheriff  of  Morrill  county.  From  this  judgment  and  order 
overruling  respondent's  motion  for  a  new  trial  the  re- 
spondent has  appealed  to  this  court.  Numerous  assign- 
mi.nts  of  errors  are  relied  upon  by  respondent  for  reversal, 
but  we  do  not  deem  it  necessary  to  give  consideration  to 
all  of  them. 

No  issue  as  to  the  constitutionality  of  the  section  of 
chapter  187,  Laws  1917,  under  which  this  action  is 
brought,  was  tendered  by  the  pleadings  in  the  court  be- 
low. The  respondent  filed  no  answer,  nor  did  he  demur  to 
the  petition,  nor  move  to  quash  the  same,  nor  object  to  the 
introduction  of  testimony  upon  the  ground  that  section 
50  of  said  act  was  unconstitutional.  This  is'  a  civil  ac- 
tion, and  the  respondent  for  the  first  time  raised  the  ques- 
tion of  the  constitutionality  of  this  law  in  his  motion  for 
a  new  trial.  The  case  was  tried  upon  the  theory  that  the 
defendant  had  filed  a  general  denial  to  the  petition.  We 
must  decline  to  consider  the  question  of  constitutionality 
at  this  time,  since  it  was  not  tendered  as  an  issue  at  the 
trial  of  the  case  in  the  court  below.  If  the  respondent  de- 
sired to  raise  that  question  he  should  have  demurred  to 
the  petition,  or  tendered  it  as  an  issue,  in  his  answer,  or 
moved  to  quash  or  dismiss  the  petition,  or  objected  to  the 
introduction  of  testimony  upon  the  ground  that  the  sec- 
tion of  the  law  under  which  said  action  was  commenced 
was  unconstitutional.  Not  having  done  any  of  these,  and 
the  cause  having  been  tried  upon  the  theory  that  the  law 
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was  constitutional;  this  court  should  not  now  consider 
that  question. 

The  important  question  for  consideration  is  whether 
the  evidence  is  suflScient  to  sustain  the  judgment  of  the 
trial  court. 

Paragraph  5-A  charges  that  the  respondent  within  the 
jiresent  term  of  his  office  failed  and  refused  to  do  his  duty 
in  the  enforcement  of  the  provisions  of  chapter  187,  in 
that  he  permitted  intoxicating  liquors  to  be  given  away 
iind  disposed  of  with  his  knowledge,  and  permitted  it  to 
be  transported  and  kept  in  places  other  than  dwelling 
houses  or  residences. 

Paragraph  5-B  charges  that  the  respondent  on  or  about 
the  month  of  June,  1919,  sold  liquors  to  a  person,  or 
persons,  in  Morrill  county,  contrary  to  the  provisions  of 
chapter  187. 

The  trial  court  found  that  the  allegations  in  the  peti- 
tion charging  the  respondent  with  selling  intoxicating 
liquors  were  not  sustained  by  the  evidence,  but  further 
found  that  the  allegations  relative  to  respondent  giving 
away  and  receiving  intoxicating  liquors  to  and  from  dif- 
ferent persons  were  sustained  by  the  evidence.  A  perusal 
of  the  petition  discloses  that  it  charges  respondent  with 
Belling  it  himself,  and  permitting  it  to  be  given  away.  The 
respondent's  contention  is  that,  the  court  having  found 
there  was  no  evidence  to  sustain  the  chaise  that  the  re- 
spondents sold  intoxicating  liquors,  the  evidence  will  not 
sustain  the  finding  that  he  gave  it  away,  for  the  reason, 
as  respondent  contends,  that  it  is  not  charged  in  the 
petition  that  he  gave  it  away.  The  only  direct  evidence 
with  reference  to  disposition  of  intoxicating  liquors  by 
the  respondent  is  found  in  the  testimony  of  the  witness 
Dugger,  who  testified  to  having  seen  the  respondent  de- 
liver a  bottle  of  whiskey  to  one  Wiles  and  received  a 
check  back  from  him  in  June,  1919.  The  testimony  of 
Dugger  is  as  follows :  "Q.  Do  you  know  William  I.  Dy- 
son? A.  Yes,  sir.  Q.  How  long  have  you  known  him? 
A.   Ever  since  I  can  remember.     Q.   Do  you  know  him 
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since  June  9,  1919?  A.  Yes,  sir.  Q.  Whereabouts  .lid 
you  see  him?  A.  In  town  here.  Q.  Did  you  ever  see  him 
up  here  at  the  stock-yards?  A.  Yes,  sir.  Q.  Any  one 
else  present?  A.  Yes,  sir;  R.  L.  Wiles.  Q.  That  is  Rich 
Wiles?  A.  Yes,  sir.  Q.  Did  you  see  any  transaction  be- 
tween him  and  Mr.  Dyson  there  at  the  stock-yards?  A. 
Y  es ;  I  saw  Mr.  Dyson  give  Wiles  a  quart  of  whiskey.  Q. 
That  was  in  June,  1919?  A.  Yes,  sir.  Q.  Did  you  see 
these  same  parties  in  the  month  of  July  of  that  year? 
A.  Yes,  sir.  Q.  Where?  A.  Out  there  south  of  Wiles' 
place.  Q.  Any  transaction  occur  there?  A.  I  saw  Bill 
Dyson  sell — I  guess  he  sold  it — Wiles  gave  Bill  a  check 
for  a  gallon  of  whiskey.  Q.  That  was  all  in  Morrill 
county?    A.  Yes,  sir." 

The  respondent's  counsel  appears  to  argue  that,  since 
the  trial  court  found  that  the  evidence  did  not  sustain  the 
charge  that  the  respondent  sold  liquors,  there  is  no  evi- 
dence under  the  allegations  of  the  petition  to  support  the 
finding  that  the  respondent  gave  it  away ;  in  other  words, 
since  he  had  been  charged,  first,  with  having  sold  it,  and, 
second,  with  permitting  others  to  give  it  away,  the  court 
could  not  find  him  guilty  of  giving  it  away  under  the 
allegations  of  the  petition  charging  that  he  sold  it.  We 
cannot  agree  with  counsel  in  this.  If  the  evidence  satis- 
fied the  trial  court  that  the  respondent  gave  the  intoxi- 
cating liquor  to  Wiks  in  June,  1919,  but  did  not  satisfy 
him  that  W^iles  paid  for  it,  then  the  court  could  properly 
find  the  respondent  guilty  of  giving  away  intoxicating 
liquors  under  the  charge  in  the  petition  that  he  sold  it, 
since  giving  away  and  selling  intoxicating  liquors  are  the 
same  offense  under  this  law.  The  allegations  of  the  peti- 
tion are  very  general,  and  the  trial  court  may  have  erred 
in  not  sustaining  the  respondent's  motion  to  require  the 
relators  to  make  their  charges  more  specific.  However, 
it  does  not  appear  from  the  record,  or  brief  of  respondent, 
that  the  substantial  rights  of  the  respondent  w^ere  af- 
fected by  reason  of  the  trial  court's  failure  to  require  the 
petition  to  be  made  more  specific,  and  this  error  was, 
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therefore,  without  prejudice. 

The  evidence  is  conflicting  and  some  has  been  received 
that  relates  to  no  issue  in  the  case.  The  trial  was  had, 
however,  to  the  court,  and  the  judge  thereof  is  presumed 
not  to  have  considered  evidence  that  was  incompetent. 

The  section  of  the  law  under  which  this  proceeding  was 
instituted  is  broad  in  its  scope  and  purpose.  It  provides 
that,  if  a  sheriff  fails  to  do  his  duty,  neglects  to  do  his 
duty,  or  refuses  to  do  his  duty  in  the  enforcement  of  this 
law,  he  may  be  removed  from  office.  Evidently  the  legis- 
lature intended  that,  if  the  law  was  being  violated  and  the 
sheriff  was  failing  habitually  to  do  his  duty  because  of 
incompetency,  inefficiency,  or  unwillingness  to  aid  in  its 
enforcement,  there  should  be  a  direct  method  provided  by 
law  for  his  summary  removal. 

That  the  provision  which  denies  the  respondent  the 
right  to  supersede  the  judgment  may,  in  some  instances, 
work  an  injustice  is  conceivable.  This  law  is  the  creation 
of  the  legislature,  however,  and  must  be  construed  ac- 
cording to  its  obvious  meaning,  regardless  of  any  con- 
tingency which  the  court  may  think  the  legislature  should 
have  provided  againbt. 

As  we  view  it,  the  evidence  not  only  sustains  the  find- 
ings and  judgment  of  the  trial  court,  but  justifies  us  in 
finding,  further,  that  the  respondent  had  wilfully  failed, 
neglected  and  refused  to  do  his  duty  in  the  enforcement 
of  the  liquor  laws  during  the  present  term  of  his  office. 

There  being  no  reversible  error,  the  judgment  of  the 
district  court  is 

Affirmed. 


Henry  Macke,  appellee,  v.  Mary  Wagener,  appellant. 

Filed  Juxe  6    1921.    No.  21265. 

1.  Libel  and  Slander:  Evidence:  Admissibilitt  of  Decree.  On  the 
trial  of  an  action  for  slander,  a  decree  in  an  equitable  action  be- 
tween the  same  parties  canceling  certain  notes  given  by  defendant 
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in  attempted  settlement  of  the  damages  growing  out  of  such 
slander,  on  the  ground  that  they  were  "without  consideration," 
was  received  In  evidence  over  objections  of  plaintiff;  such  decree 
had  been  affirmed,  but  upon  the  ground  of  undue  influence,  the 
supreme  court  expressly  holding  that  they  were  not  without  con- 
sideration. Held,  that  the  objections  should  have  been  sustained. 
2.  Trial:  Exception  :  WArnut.  By  introducing  in  evidence,  upon  re- 
buttal, the  opinion  of  the  supreme  court,  plaintiff  did  not  waive 
his  exception  to  the  ruling  of  the  trial  court  admitting  the  decree. 

3  New  Trial:  Admission  of  Decbee:  Prejudicial  Ebbob.  The  de- 
cree was  immaterial  and  incompetent  evidence,  jemd  had  a  ten- 
dency to  mislead  the  Jury,  and  its  admission  was  therefore  preju- 
dicial error  calling  for  a  new  trial. 

Appeal  from  the  district  court  for  Boone  county: 
I'rederick  W.  Button,  Judge.    Reversed. 

Vail  &  Flory  and  William  L.  Bowling ,  for  appellant. 

W.  R.  Patrick,  Y.  E.  Oarten-  and  Benjamin  8.  Baker, 
contra. 

Heard  before  Morrissey,  C.J.,  Day,  Dean,  Flansburg 
and  BosE,  JJ.,  Redick,  District  Judge. 

Bedick,  District  Judge. 

This  is  an  action  for  slander  brought  by  Mary  Wagener, 
plaintiff,  against  Henry  Macke,  defendant;  this  is  the  re- 
verse of  their  designation  in  the  record,  but  for  purposes  of 
clearness  they  will  be  placed  in  their  true  position  in  th's 
opinion. 

The  present  action  is  the  development  of  the  following 
facts :  On  March  30  and  31,  and  April  1,  1915,  Macke  is 
alleged  to  have  spoken  and  published  certain  slanderous 
words  of  and  concerning  Mary  Wagener,  and  on  April  7, 
1915,  in  an  attempted  settlement  of  the  claim  of  the  latter 
for  damages,  Macke  executed  and  delivered  to  her  four 
notes  aggr^ating  |3,000,  secured  by  mortgage  upon  cer- 
tain lands  in  Boone  county,  Nebraska.  On  April  14, 
1915,  thereafter,  Macke  brought  a  suit  in  equity  in  the 
district  court  for  Boone  county  against  Mary  Wagener  to 
cancel  said  notes  and  mortgage,  alleging  that  they  were 
procured  from  him  by  duress  and  undue  influence  on  the 
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part  of  the  friends  and  agents  of  said  Mary  (she  not  hav- 
ing taken  part  in  the  negotiations )  and  were  without  con- 
sideration. Mary  answered,  denying  all  duress  and  undue 
influence,  and  set  up  in  part  the  speaking  of  the  slander- 
ous words,  and  alleging  that  the  release  of  her  claim  for 
damages  on  account  thereof  was  the  consideration  for  said 
notes,  Macke  replied  by  a  general  denial  and  setting  up 
some  special  defenses.  The  trial  resulted  May  15,  1916, 
in  a  decree  for  Macke  finding  that  the  notes  were  ^^void  for 
want  of  consideration/'  canceling  them,  and  granting  a 
perpetual  injunction. 

Mary  Wagener  prosecuted  an  appeal  to  this  court,  and 
the  decree  of  the  district  court  was  affirmed  as  modified, 
the  opinion  being  written  by  Cornish,  J.  {Wagener  v. 
Jungels,  102  Neb.  123 ) ,  in  which  he  said,  speaking  for  the 
court :  "We  are  unable  to  agree  with  the  trial  court  that 
the  incident  was  of  such  trifling  nature  that  the  court  can 
say,  as  a  matter  of  law,  that  the  words  used  were  not 
slanderous,  nor  sufficient  to  base  a  claim  for  damages.^' 
But  it  was  held  that  the  circumstances  surrounding  the 
execution  of  the  notes  and  mortgage,  "while  not  amount- 
ing to  duress,  did  amount  to  a  social  and  mental  force 
exerted  upon  him  (Macke)  controlling  the  free  action  of 
his  will,  and  preventing  that  voluntary  action  in  the  giv- 
ing of  the  notes  which  equity  will  relieve  against  on  the 
ground  of  undue  influence.'' 

It  was  further  held  that  it  would  be  inequitable  that 
Mary  Wagener's  claim  for  damages  should  be  lost  by 
running  of  the  statute  of  limitations  while  the  equity  suit 
was  pending,  she  having  defended  said  suit  in  good  faith 
upon  the  ground  that  undue  influence  w^as  not  exerted ; 
and  she  was  therefore  permitted,  at  her  election,  "to 
plead,  setting  up  her  alleged  cause  of  action  against 
Macke,  and,  upon  issues  being  joined,  the  cause  tried  as  a 
law  action  for  damages;''  and  the  cause  was  remanded 
for  further  proceedings  as  indicated. 

Thereupon,  following  the  filing  of  the  mandate  of  this 
court,  Mary  Wagener,  described  as  defendant,  filed  her 
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petition  in  slander  against  Macke,  described  as  plaintiff, 
in  the  district  court,  wherein  she  began:  "Comes  now 
Mary  Wagener  and  files  her  petition  in  purswance  of  the 
mandate  of  the  supreme  court  in  this  case  and  complains 
of  Henry  Macke,  and  says  :'i  The  petition  then  proceeds 
at  great  length  to  set  out  the  speaking  by  Macke,  con- 
cerning plaintiff,  in  the  presence  of  numerous  persons,  of 
v/ords  in  the  German  language,  which  translated  meant : 
*^You  have  got  man's  fever  or  otherwise  you  would  not 
want  to  sit  here  with  the  men."  "She  squeezes  herself 
into  the  pew  like  a  bull  to  heifers  in  the  cornfield,"  and 
other  words  of  like  import,  all  of  which,  plaintiff  alleged, 
were  understood  by  those  who  heard  them  and  were  in- 
tended to  charge  plaintiff  "of  having  an  uncontrollable 
sexual  desire,"  etc.;  the  petition  closing  with  a  prayer 
for  112,000  damages. 

Defendant  Macke  answered,  denying  generally  the  alle- 
gations of  the  petition,  and  that  the  words  spoken  had,  or 
iji  ere  understood  as  having,  any  opprobrious  meaning,  and 
alleging  that,  properly  translated,  his  words  meant,  "if 
she  has  man's  fever,"  or  "if  she  wishes  to  be  amongst  men- 
folks,"  "w^hy  does  she  not  marry  one?"  and  "she  squeezes 
herself  into  the  seat  like  a  steer  in  the  cornfield,"  etc. 
And  then  follow  allegations  of  matters  claimed  to  be  in 
explanation  or  excuse,  not  necessary  to  set  out.  Plaintiff 
replied  generally. 

Upon  the  issues  so  framed  trial  was  had  before  the  dis- 
trict judge  and  a  jury,  which  resulted  in  a  verdict  for  the 
plaintiff  for  one  cent  damages.  Motion  for  new  trial  hav- 
ing been  overruled,  plaintiff  brings  the  case  here  on  ap- 
peal, alleging  error:  (1)  In  allowing  counsel  for  de- 
fendant to  recite  the  history  of  the  equity,  case  in  his  open- 
ing statement;  (2)  in  admitting  in  evidence  the  plead- 
ings and  decree  in  the  equity  suit;  (3)  in  overruling 
plaintiff's  motion  for  a  new  trial. 

The  first  two  assignments  may  be  considered  together, 
as  they  involve  but  one  principle  of  law,  which  is  ap- 
plicable to  both.     The  bill  of  exceptions  shows  the  fol- 


286  NEBRASKA  REPORTS.  [Vol.  106 

Macke  y.  Wagener* 

lowing  proceedings  daring  the  opening  statement  by  coun- 
sel for  defendant  Macke: 

"Mr.  Patrick :  The  evidence  will  further  show,  gentle- 
men, that  tkis  preliminary  meeting  was  followed  by  an- 
other one  later  in  the  evening  at  the  priest's  house,  at 
which  the  priest  obtained  a  note  from  Macke,  in  favor  of 
the  housekeeper,  Mary  Wagener,  for  the  sum  of  three 
thousand  dollars. 

"Mr.  Bowling:  The  defendant,  who  is  now  the  plain- 
tiff, objects  to  counsel  in  his  opening  statement  going  into 
the  details  of  the  transaction  tried  out  in  the  former  case^ 
because  the  same  is  incompetent,  immaterial,  and  irrele- 
vant, and  prejudicial,  and  moves  the  court  to  exclude  such 
statements. 

"Motion  overruled.     Defendant  excepts." 

"Mr.  Patrick:  Counsel  went  into  the  statement  that 
there  was  a  meeting  at  Mr.  Vail's  office,  and — 

"Mr.  Bowling :  Befendant-plaintiff  objects  to  the  state- 
ment of  counsel  just  made,  and  moves  the  court  to  strike 
out  the  statement  and  instruct  the  jury  to  pay  no  atten- 
tion to  it,  for  the  reason  that  none  of  the  matters  and 
things  suggested  are  capable  of  proof  and  are  immaterial 
in  the  present  case,  because  the  other  case,  or  branch  of 
the  case,  is  settled  and  determined,  and  this  is  a  suit  for 
slander,  and  the  statement  is  prejudicial  to  the  rights  of 
Mary  Wagener. 

"Court :  Thjit  may  be  true,  but  I  don't  know,  in  the 
present  situation  of  the  case.  Motion  overruled.  Be- 
fendant  excepts. 

"Mr.  Patrick:  There  was  a  proceeding  to  cancel  the 
notes  and  mortgage  in  this  suit,  which  was  begun  orig- 
inally by  Henry  Macke,  as  plaintiff,  v.  John  W.  Jungeis, 
the  priest,  and  Mary  Wagener,  his  housekeeper,  and  it  re- 
sulted in  a  trial  in  this  court,  in  which  the  mortgage  and 
notes  were  canceled.  The  case  found  its  way  to  the  su- 
preme court  and  was  decided  there,  in  which  the  judgment 
of  this  court  was  affirmed,  and  on  October  15,  1918 — 
about  three  years  and  six  months  after  the  occurrence  of 
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the  events  in  the  chapel  and  the  church — this  petition  was 
filed  in  this  case,  charging  that  Mary  Wagener  was  griev- 
iously  injured  in  the  sum  of  fifteen  thousand  dollars  by  a 
controversy  provoked  and  precipitated  by  herself,  as  the 
evidence  will  show,  as  I  have  stated,  in  substance  and  as 
briefly  as  I  can,  the  particulars  concerning — 

"Mr.  Dowling :  I  moVe  to  strike  out  all  this  statement, 
which  amounts  to  testimony  of  counsel,  for  the  reason 
that  all  of  the  transaction  respecting  the  former  trial, 
the  decision  of  the  court,  etc.,  in  this  case,  is  not  subject 
to  proof  under  the  issues  here,  because  the  facts  are  not 
stated  correctly  and  because  the  statement  is  made  for 
the  purpose  of  prejudicing  the  minds  of  the  jury,  and  the 
entire  judgment  and  transaction  is  not  stated  truthfully 
or  completely. 

"Court :  Of  course,  it  would  be  entirely  dififerent  if  we 
had  two  separate  cases ;  but  it  is  all  one  case. 

"Mr.  Dowling :  They  are  two  separate  cases,  to  all  in- 
tents and  purposes,  your  honor." 

Later  on,  the  trial  court  received  in  evidence  the  plead- 
ings and  decree  in  the  equity  case,  overruling  plaintiff's 
objection  as  follows: 

"Mr.  Dowling :  To  each  of  which  the  defendant,  Mary 
Wagener,  objects,  because  the  same  is  incompetent,  ir- 
relevant and  immaterial,  and  tends  to  raise  a  collateral 
issue  and  is  prejudicial  to  her  rights;  and  for  the  reason 
that  the  decree  offered  as  Exhibit  8  has  been  modified  and 
the  case  reversed  by  the  supreme  court  of  the  state  of  Ne- 
braska." 

Beyond  doubt,  the  trial  court  erred  in  permitting  to  be 
made  these  statements  of  defendant's  counsel  referring  to 
the  equity  case  and  in  refusing  to  instruct  the  jury  to 
disregard  them;  also  in  admitting  the  pleadings  and  de- 
cree in  that  case.  Adams  v.  Fisher,  83  Neb.  686.  In  fact, 
appellee's  counsel  do  not  discuss  nor  cite  any  authority 
upon  the  question,  but  impliedly  concede  the  point  in 
their  brief:  "Perhaps  the  opening  statements  of  Macke's 
counsel  and  the  introduction  of  the  pleadings  in  the  equity 
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case  might  have  been  irregular  or  surplusage  unless  with- 
drawn from  the  consideration  of  the  jury  in  a  proper  in- 
struction"— but  argue : 

(1)  That,  in  the  absence  of  the  court's  instructions 
from  the  record,  it  will  be  presumed  the  oflEending  matter 
was  withdrawn  from  the  consideration  of  the  jury ;  but  at 
the  close  of  the  hearing  in  this  court  appellant  was  given 
permission  to  supply  the  instructions,  and  they  have  been 
made  a  part  of  the  record,  and  contain  no  reference  to  the 
above  matters. 

(2)  That  appellant  invited  the  error  by  referring  to 
the  mandate  of  this  court  in  the  first  paragraph  of  her 
petition,  as  above  set  out.  We  think  this  argument  more 
facetious  than  persuasive,  recalling  the  excuse  of  the  lion 
for  devouring  the  lamb  that  "He  tried  to  bite  me,''  and  in 
a  manner  justifying  an  infraction  of  the  second  para- 
graph of  section  9  of  the  Bill  of  Rights  prohibiting  cruel 
and  unusual  punishment. 

(3)  That  the  error,  if  any,  was  cured  by  the  trial 
court  admitting  in  evidence  the  opinion  of  this  court  af- 
firming and  modifying  the  decree  in  the  equity  case,  ex- 
cerpts from  which  are  cited  above.  We  think  plaintiff 
should  not  be  charged  with  complicity  in  the  error  com- 
plained of;  the  immaterial  and  incompetent  evidence  had 
been  received  with  the  approval  of  the  court,  and  plain- 
tiff was  not  required  to  rely  upon  her  exception,  but 
might  reasonably  proceed  in  accordance  with  the  view  of 
the  trial  court  and  offer  evidence  of  a  similar  character  to 
rebut  the  inferences  which  might  be  drawn  from  defend- 
ant's evidence  without  waiving  the  objection.  See  v. 
Wabash  R.  Co,,  123  la.  443;  City  of  Chicago  v.  Spoor,  190 
111.  340,  citing,  San  Antonio  d  A.  P.  R,  Co.  v,  De  Ham,  54 
S.  W.  (Tex.  Civ.  App.)  396;  Richardson  v.  Webster  City,. 
Ill  la.  427 ;  Horres  v.  Berkeley  Chemical  Co,,  57  S.  Car. 
192 ;  Washington  Township  Farmers  C,  F.  &  G.  L.  Co.  v. 
McCormick,  19  Ind.  App.  664. 

In  the  case  last  cited  the  court  said :  "After  the  court 
had  held,  over  appellant's  objection,  that  the  evidence  was 
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competent;  ♦  •  ♦  appellant,  in  seeking  to  overcome 
the  case  made  by  appellee,  could  follow  the  theory  laid 
down  by  the  court  without  impliedly  admitting  the  court's 
theory  to  be  right  and  without  waiving  his  right  to  ques- 
tion the  court's  action." 

This  brings  us  to  the  third  and  last  assignment,  which 
involves  the  question  whether  the  errors  pointed  out  were 
prejudicial.  There  is  some  diversity  of  opinion  among  the 
cases  as  to  where  the  burden  lies  to  prove  the  error 
prejudicial,  but  the  long-established  rule  in  this  state  is 
that,  where  immaterial  and  irrelevant  testimony  has  been 
admitted  over  objection,  and  which  may  have  a  tendency 
to  mislead  the  jurj^,  it  is  good  ground  for  a  new  trial. 
Simpson  v.  Armstrong,  20  Neb.  512;  Harrison  v.  Baker, 
15  Neb.  43. 

Cobb,  J.,  in  the  case  last  cited,  said :  "While  we  may 
not  be  able  to  see  what  particular  effect  this  testimony 
had  upon  the  jury,  it  was  well  calculated  to  divert  their 
minds  from  the  true  issues  involved  in  the  case,  and  it 
was  the  right  of  the  defendant  to  have  his  case  go  to  the 
jury  without  being  incumbered  with  illegal  or  irrelevant 
matter." 

The  same  rule  is  announced  in  George  v.  K.  &  D.  M,  R. 
Co,,  53  la.  503,  505 :  "When  such  evidence  is  admitted, 
which  bears  upon  the  issues  and  questions  to  be  consid- 
ered by  the  jury,  prejudice  must  result  therefrom  unless  it 
can  be  satisfactorily  shown  that  such  was  not  the  case, 
end  this  should  affiimatively,  not  negatively,  appear.  In 
other  words,  the  court  must  be  able  to  say  that  it  appears 
no  prejudice  has  been  caused  by  the  erroneous  ruling." 
This  case  is  cited  with  approval  in  Bee  Publishing  Co.  v. 
World  Ptihlishing  Co.,  62  Neb.  732. 

In  the  case  at  bar  the  verdict  was  for  plaintiff,  Wagener, 
for  one  cent;  the  evident  purpose  of  the  statement  to  the 
jury,  and  offer  of  the  decree  in  the  equity  suit,  was  to  get 
before  the  jury  the  fact  that  the  judge  then  presiding  had 
found  that  there  was  no  consideration  for  the  notes  and 
mortgage,  as  a  basis  for  the  argument  that  plaintiff  had 
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Buflfered  no  damage.  True,  the  opinion  on  appeal  upset 
this  finding,  but  by  submitting  both  to  the  jui^y  the  trial 
court  (had  no  special  instructions  been  given  on  the 
point)  impliedly  told  the  jury  they  might  weigh  the  two 
and  take  their  choice.  By  an  instruction  given  at  the 
request  of  Macke,  the  trial  court  told  the  jury  "that  the 
decision  of  the  supreme  court  in  this  action  was  admitted 
in  evidence  merely  to  aid  the  jury  in  determining  what 
the  issues  in  the  present  controversy  are,  and  that  the 
same  is  not  to  be  ironsidered  by  them  for  any  other  pur- 
pose. Xor,  should  you  consider  said  decision,  or  any  ex- 
pression therein,  in  determining  whether  the  words  spoken 
by  Macke  were  intended  by  him  to,  or  in  fact  did,  charge 
Mary  Wagener  with  conduct  which  in  any  way  reflected 
upon  her  moral  character."  This  left  the  finding  of  the 
district  court  on  the  question  of  "consideration"  in  full 
force,  and  effectively  deprived  appellant  of  any  benefit 
which  appellee's  counsel  claims  resulted  from  the  intro- 
duction of  such  decision.  Whether  or  not  in  sound  logic 
the  finding  touched  the  question  of  damages  in  this  case,  it 
had  no  legal  status  as  evidence,  and  clearly  tended  to  mis- 
lead the  jury  upon  a  pivotal  question ;  and  while  we  are 
not  unmindful  of  the  disinclination  of  courts  to  multiply 
trials  in  this  class  of  cases,  and  express  no  opinion  upon 
the  question  whether  nominal,  substantial,  or  any  dam- 
ages should  be  given,  we  are  forced  to  the  conclusion  that 
plaintiff  was  not  accorded  a  fair  hearing  upon  that  ques- 
tion. 

Considerable  space  in  brief  of  appellee  is  devoted  to  a 
discussion  of  the  correctness  of  our  former  decision  in 
"extending  the  statute  of  limitations."  Of  course,  we 
(lid  no  such  thing;  we  held  "that  the  statute  of  limitations 
does  not  run  during  the  period  covering  the  pendency  of 
said  action."  We  must  decline  to  enter  upon  this  ques- 
tion, however,  as  it  is  settled  by  the  law  of  the  case. 

Theie  seems  to  have  been  considerable  confusion  upon 
the  trial  in  the  district  court  growing  out  of  the  designa- 
tion of  the  plaintiff  as  defendant,  and  defendant  as  plain- 
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tiff,  and  the  pleadings  should  be  reformed  to  correct  this; 
the  defense  of  the  statute  of  limitation  should  be  stricken 
from  the  answer,  and  the  case  tried  as  an  ordinary  action 
of  slander. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


Gertrude  L.  Crane,  appellee,  v.  Grand  Lodge^  Ancient 
Order  of  United  Workmen,  appellant. 

Filed  June  6,  1921.    No.  21631. 

1.  Death:  Presumption.  Seven  years  of  continued  and  unexplained 
absence  from  one's  home  or  place  of  residence  is  sufficient  to  give 
rise  to  a  presumption  of  the  death  of  the  absentee,  where  nothing 
has  been  heard  from  or  concerning  him  during  that  time  by  those 
who  would  naturally  have  heard  from  him,  had  he  been  living. 

2.  Appeal:  Affirmance.  The  action  of  the  trial  court  in  discharg- 
ing the  Jury  and  entering  judgment  for  the  plaintiff  will  not  be 
disturbed  if  the  evidence  is  such  that  reasonable  minds  could  not 
have  disagreed  upon  findings  of  fact  leading  to  such  judgment. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.     Affirmed, 

Edicard  J.  Lamhe  and  Edward  F.  Leary,  for  appellant.   . 

Jeffcris,  Tunison  &  ^Yil8on,  contra. 

Heard  before  LErroN,  Day  and  Dean^  JJ.,  Shepherd 
and  Stewart^  District  Judges. 

Shepherd^  District  Judge. 

In  this  case  the  plaintiff  sues  on  an  Ancient  Order  of 
United  Workmen  benefit  certificate  issued  to  her  brother 
and  naming  her  as  beneficiary.  She  says  that  he  had  not 
been  heard  from  for  more  than  seven  years,  alleges  that 
he  is  dead,  declares  that  his  insurance  has  been  kept  in 
force,  and  prays  for  a  judgment  compelling  payment. 
The  defendant  denies.     The  trial  court  discharged  the  jury 
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and  entered  a  judgment  in  plaintiff's  fayor.  Complain- 
ing  of  this  judgment,  the  defendant  appeals.  Practically 
only  one  point  is  contested,  the  sufficiency  of  the  evi- 
dence to  establish  the  death  of  the  insured. 

The  insured,  Allen  E.  Goble,  was  an  unmarried  man. 
After  years  of  steady  employment  in  Omaha,  he  visited 
the  plaintiff  at  her  home  in  Joplin,  and  passed  through  a 
lengthy  period  of  ill  health  there,  including  an  attack  of 
typhoid  fever.  Convalescing,  he  went  to  Kansas  City  to 
find  something  to  do,  and  there  almost  immediately  dis- 
appeared. This  was  in  about  1910.  It  is  fairly  certain 
that  he  w^orked  for  the  Loose-Wiles  people  a  day  or  two, 
or  for  a  short  time,  but  after  that  he  seems  to  have  dropped 
out  of  sight,  so  far  as  any  subsequent  knowledge  of  him 
or  of  his  whereabouts  is  concerned. 

Shortly  following  his  departure  for  the  point  named, 
the  plaintiff  moved  out  to  the  coast  and  lived  for  several 
years  at  different  places  in  California  and  Oregon.  And, 
en  account  of  her  much  moving,  it  is  argued  by  the  de- 
fendant that  she  hardly  could  have  expected  to  hear  from 
her  absent  brother,  and  that,  under  the  circumstances,  the 
passage  of  years  ought  not  to  operate  as  proof  of  his 
demise.  Counsel  also  point  out,  with  some  basis  in  the 
evidence,  that  the  insured  was  uncommunicative,  unso- 
ciable, reserved,  and  not  inclined  to  value  the  society  of 
plaintiff's  husband.  Counsel  contend  that  he  was  not  the 
kind  of  man  to  keep  in  touch  with  his  relatives  or  to  write 
to  his  friends.  They  assert  as  probable  that  he  parted 
with  his  family  and  with  his  friends  to  seek  new  fields 
and  new  associates. 

But,  while  his  father  describes  him  as  peculiar,  neglect- 
ful of  his  duty  to  write,  and  "one  of  those  boys  that  draws 
himself  into  his  shell,"  it  is  clear  from  the  evidence  that 
he  cherished  a  real  affection  for  his  sister,  the  plaintiff. 
His  father  sa><s  that  he  and  his  sister  were  very  affec- 
tionate. The  two  were  the  only  children  of  their  parents, 
and  were  much  together  in  early  manhood  and  woman- 
hood, as  well  as  in  childhood.     For  a  number  of  years, 
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and  until  the  plaintiff  and  her  husband  left  Omaha,  he 
was  a  member  of  her  household.  It  is  significant,  as  the 
undisputed  evidence  shows,  that  after  she  had  left  Omaha 
the  insured  wrote  her  every  two  or  three  weeks  practically 
up  to  the  time  of  his  disappearance.  Significant,  too,  is 
the  fact  that  when  he  left  Omaha,  out  of  a  job  and  out  of 
health,  he  went  to  her  at  Joplin.  It  is '  fair  to  conclude 
that  he  would  have  acquainted  her  with  his  whereabouts 
within  the  first  seven  years  of  his  absence,  had  he  lived. 
It  is  true  that  she  was  moving  and  changing  her  resi- 
dence a  good  deal;  but,  as  he  was  well  informed,  their 
father  continued  to  reside  at  Joplin  (he  was  living  there 
when  the  insured  went  to  Kansas  City),  and  a  letter  to 
her  in  his  care  would  have  been  certain  to  reach  her. 

It,  moreover,  appears  that  the  plaintiff  made  a  consid- 
erable effort  to  find  him,  had  him  looked  for  by  attorneys 
i^nd  detectives,  addressed  letters  to  him  at  different  places 
^\here  he  was  known  to  have  friends  and  acquaintances, 
jind  at  various  places  where  he  might  be  thought  to  have 
gone,  advertised  for  him,  notified  the  defendant  company 
of  his  disappearance,  sought  him  among  relations;  and 
all  without  avail. 

In  view  of  the  foregoing,  we  are  constrained  to  believe 
that  the  insured  died  during  the  seven  years  following  his 
disappearance  in  Kansas  City.  The  case  is  ruled  by  the 
already  considerable  number  of  similar  Nebraska  cases  in 
consonance  with  the  great  weight  of  authority  throughout 
the  states.  Coe  v.  National  Council  of  K.  &  L.  of  8.,  96 
Neb.  130;  McLaughlin  v.  Sovereign  Camp,  W.  0.  1^.,  97 
Neb.  71;  Rosencrans  v.  Modern  Woodmen  of  America, 
1)7  Neb.  568. 

The  law  of  these  cases,  and  of  a  number  of  others  dis- 
cussed in  their  opinions,  is  that  seven  years  of  continued 
unexplained  absence  from  one's  home  or  place  of  residence 
is  suflBcient  to  give  rise  to  a  presumption  of  the  death  of 
the  absentee,  where  nothing  has  been  heard  from  or  con- 
cerning him  during  that  time  by  those  who  would  nat- 
urally htfve  heard  from  him,  had  he  been  living.     It  is 
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obvious  from  an  examination  of  the  record  that  this  doc- 
trine is  applicable  to  the  case  at  bar,  and  consequently 
that  the  ruling  of  the  lower  court  should  be  approved. 

Objection  is  made  that  the  question  should  have  been 
snbmitteil  to  the  jury  for  its  determination.  In  any  event 
the  decision  must,  we  think^  have  been  the  same.  The 
jury  could  not  reasonably  have  found  to  the  contrary. 

The  judgment  is,  accordingly, 

Affirmed. 


Bee  BriLDixG    Comp.vxy,    appellant^  v.    Peters  Trust 

Company  et  al.,  appellees. 

Filed  June  6,  1921.    No.  21622. 

1.  AppeaL  A  question  not  raised  by  the  pleadings  will  not  be  con- 
sidered on  appeal  by  the  supreme  court. 

2.  Landlord  and  Tenant:  Use  of  Premises:  Signs.  A  lessee,  in  the 
absence  of  restrictions,  acquires  the  right  to  use  all  the  premises, 
including  both  the  outer  and  inner  wall,  for  all  purposes  not  in- 
consistent with  the  lease,  and  may  place  on  the  walls  any  sign  or 
signs  which  work  no  injury  to  the  freehold. 

3.    :  :    Change  of  Name.    The  name  of  a  building  may 

be  changed  by  a  lessee,  in  the  absence  of  a  restrictive  provision  in 
the  lease,  and  in  a  manner  not  damaging  to  the  freehold,  unless 
a  contrary  intention  appears  from  the  instrument  as  a  whole. 

4.  :  :  .  Where  a  99-year  lease  provides  condi- 
tions whereby  the  lessee  may  purchase  the  property,  or  remove 
the  old  and  erect  one  or  more  new  buildings,  the  right  of  the 
lessee  to  change  the  name  of  the  old  building  at  his  election  will 
be  implied. 

5.  •*:  :  :  Ixjuxctiox.  An  injunction  will  not  is- 
sue, commanding  a  lessee  to  restore  to  a  building  a  panel  bearing 
its  name,  where  the  lease  provides  that  the  lessee  may,  at  will, 
make  changes  in  the  building  to  enhance  rentals,  although  the  re- 
moval of  the  name  neither  increased  nor  decreased  the  rental 
rate. 

6  Waste.  "Waste  is  a  destruction  or  material  alteration  or  deteriora- 
tion of  the  freehold,  or  of  the  improvements  forming  a  material 
part  thereof,  by  any  person  rightfully  in  possession,  but  who  has 
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not  the  fee  title  or  the  full  estate."    Hayman  v,  Rownd,  82  Neb. 
598. 

7.  Contracts:  Construction.  The  rule  that  courts  will  construe  a 
contract  more  strongly  against  the  party  by  whom  it  was  drafted, 
and  who  .had  time  to  select  language,  with  a  view  to  his  own  in- 
terest, has  no  application  to  a  contract  executed  with  care  by  the 
aid  and  approval  of  the  attorney  for  each  party  to  the  contract. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakeley,  Judge.    Affirmed. 

lioseivater  d  Cotner,  for  appellant. 

Stout,  Rose,  Wells  cf  Martin^  contra. 

Heard  before  Letton,  Day  and  Dean,  JJ.,  Shepherd 
and  Stewart,  District  Judges. 

Stewart,  District  Judge. 

Suit  to  enjoin  defendants  from  tearing  down  a  parapet 
wall,  and  from  changing  the  name  of  the  "Bee  Building," 
in  the  city  of  Omaha.  From  a  judgment  of  dismissal  the 
plaintiff  appeals.  All  parties  to  the  suit  are  Nebraska 
corporations,  and  the  case  was  submitted  upon  the  plead- 
ings, arguments,  and  agreed  state  of  facts. 

February  1,  1917,  the  Bee  Building  Company  leased  the 
I>remises  in  question  to  the  Keystone  Investment  Company 
for  99  years,  at  the  rate  of  $35,950  per  annum.  Subse- 
<iuently  the  Peters  Trust  Company  acquired  all  the  capital 
stock  of  the  Keystone  Investment  Company  for  $181,000, 
and  assumed  control  of  the  demised  premises.  The  trust 
company  was  threatening  to,  and  later  did,  partially  dis- 
mantle and  rebuild  a  17-inch  parapet  wall  which  was 
about  50  feet  long  and  6  feet  high  above  the  roof  line  of 
said  building,  thereby  eliminating  a  panel,  facing  Farnam 
street,  and  over  the  main  entrance  containing  the  words, 
"The  Bee  Building." 

Appellant  prays  in  its  petition  that  the  appellees  be 
perpetually  enjoined  from  removing  the  name,  "The  Bee 
Building,"  and  from  placing  any  other  name  thereover,  or 
fi»om  defacing  the  building  around  said  name,  and  from 
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changing  the  name  to  the  Peters  Tmst  Company  Build- 
ingy  and  for  general  relief. 

Appellant  states  in  its  brief  that  the  object  of  this  suit 
iti  to  prerent  the  defendants  from  removing  the  sonth 
parapet  wall  of  ^^The  Bee  Bnilding/'  and  from  changing 
the  name  of  ^'The  Bee  Bnilding." 

The  lease  provides  that  permanent  alterations  and  im- 
provements should  be  made  within  three  years  of  its 
date,  to  cost  not  less  than  175,000,  in  accordance  with 
plans  to  be  approved  by  the  lessor.  Pursuant  to  this  re- 
quirement said  trust  company  expended  about  |300,000 
modernizing  the  building  and  constructing  a  banking 
room  on  the  ground  floor  for  a  permanent  home  for  said 
trust  company  and  the  Peters  Joint  Stock  Land  Bank. 
Consent  of  the  lessor  to  any  acts  under  the  lease  are  not 
required  by  its  terms,  except  as  to  making  permanent 
alterations  and  improvements  and  to  the  assignment  of 
the  lease.  The  trust  company  complied  with  the  first 
requisite.  However,  no  mention  was  made,  in  the  plans 
approved,  of  the  words,  *^The  Bee  Building,"  or  of  said 
parapet  wall.  No  assignment  of  the  lease  has  been  made. 
The  legal  capacity  of  the  trust  company  to  acquire  the 
capital  stock  of  said  Keystone  company,  and  incidentally 
its  ownership,  not  having  been  raised  by  the  pleadings, 
will  not  be  considered  here.  Mauzy  t\  UinnchSy  89  Neb. 
280. 

The  lease  provides :  "That  the  lessee  shall  not  be  pre- 
vented by  any  of  the  foregoing  provisions  of  this  lease 
from  making  such  changes  from  time  to  time  in  the  build- 
ing on  the  premises,  as  shall  be  found  necessary  in  order 
to  secure  the  best  rental  results."  This  provision  of  the 
lease  confers  the  right  upon  the  lessee  to  make  changes  in 
the  building  without  the  consent  of  the  lessor,  "in  order 
to  secure  the  best  rental  results."  This  right  is  not  lim- 
ited by  the  restrictive  phrase,  "and  the  value  of  the  prem- 
ises," contained  in  the  provision  relating  to  permanent 
improvements  to  be  made  in  three  years  with  the  approval 
of  the  lessor.     The  testimony  shows  that  the  changes  in 
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the  parapet  wall  did  not  increase  or  decrease  the  rental 
yalue  of  the  building.  The  fact  that  the  change  proved 
ineffectual  to  enhance  rentals  is  not  controlling,  when  it 
appears  no  injury  was  sustained.  Wakefield  v.  Wakefield, 
97  Neb.  652 ;  Stephenson  v.  Murdock,  88  Neb.  796. 

Has  a  lessee  the  right,  as  an  incident  to  a  lease,  in  the 
absence  of  express  provisions,  to  abandon  or  change  the 
name  of  the  leased  building?  We  have  been  cited  no 
authority  bearing  directly  upon  the  question,  nor  have 
we  been  able  to  find  one.  It  is  a  general  rule  that  a 
tenant  has  the  right  to  everything  reasonably  necessary 
to  the  use  and  enjoyment  of  the  demised  premises.  Miller 
V.  Fitzgerald  Dry  Goods  Co.,  62  Neb.  270 ;  Herpolsheimer 
t\  Funke,  1  Neb.  (Unof.)  471;  Kitchen  Bros.  Hotel  Co.  v. 
Philhin,  2  Neb.  (Unof.)  340. 

In  1  Tiffany,  Landlord  and  Tenant,  271,  it  is  said :  "A 
lease  of  a  part  of  a  building  prima  facie  passes  the  outer 
wall  adjacent  to  the  rooms  or  apartment  named  as  a  part 
of  the  premises  leased,  and  consequently  the  lessee  has  the 
exclusive  right  to  use  such  wall  for  advertising  purposes.'' 

In  Forbes  v.  Gorman,  123  N.  W.  1089  (159  Mich.  291), 
the  syllabus  reads :  ^'A  lessee,  in  the  absence  of  restric- 
tions, acquires  the  right  to  use  all  of  the  premises,  in- 
cluding the  walls,  both  outer  and  inner,  for  all  purposes 
not  inconsistent  with  the  lease,  and  may  put  any  sign  or 
signs  on  the  walls  which  work  no  injury  to  the  freehold." 
To  the  same  effect  are  Riddle  v.  Littlefield,  53  N.  H.  503, 
and  Lowell  v.  Strahan,  145  Mass.  1. 

Nims,  Unfair  Competition  and  Trade  Marks  (2d  ed.) 
sec.  21,  declares  that  a  buyer,  or  one  who  acquires  the 
right  to  occupy  buildings,  will  have  the  right  to  use  the 
rame  attaching  thereto,  in  the  absence  of  very  explicit 
contract. 

It  is  apparent  that  the  trust  company  has  the  right  to 
retain  the  name  in  question.  It  is  equally  clear  that  the 
Bee  Building  Company  is  without  right  to  remove  or  use 
it  without  the  consent  of,  or  the  abandonment  of  its  use 
by,  the  lessee.     It  is  stipulated  that  the  right  to  change 
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said  name  to  **The  Peters  Trust  Building  Company"  is  a 
valuable  asset  to  said  trust  company.  Under  the  facts 
and  circumstances  shown  by  the  evidence  the  Peters  Trust 
Company  has  the  implied  right  to  eliminate  the  name  in 
controversy  from  the  parapet  wall  of  said  building  in  any 
manner  not  detrimental  to  the  freehold.  Bearing  upon 
appellant's  right  to  maintain  the  name,  "The  Bee  Build- 
ing," cases  are  cited  as  follows:  Booth  v,  Jarrett  d 
Palmer,  52  How.  Pr.  (N.  Y.)  169;  Sieicardv,  Denechaudy 
120  La.  Ann.  720 ;  Pepper  t\  Lahrot,  8  Fed.  29 ;  Armstrong 
V,  Kleinhaus  &  Simonson,  82  Ky.  303. 

The  lease  further  provided  that,  upon  giving  sufficient 
security  for  the  construction  of  a  new  building  or  build- 
ings to  cost  at  least  $250,000,  the  lessee  might,  any  time 
during  the  tenn,  remove  said  building.  Said  lease  also 
gave  the  lessee  an  option  to  purchase  the  premises  on 
specified  terms  and  contracts.  The  contention  that  the 
lessee  could  not  change  nor  obscure  the  words  "The  Bee 
Building"  from  public  view  is  repugnant  to  the  rights 
granted  to  purchase  the  whole  property,  or  to  remove  all 
buildings.  Appellant  ^eeks  to  prevent  the  possible  hap- 
pening of  an  event  which  it  provided  by  contract  might 
occur. 

Said  lease  provided:  "It  is  expressly  agreed  that  no 
buildings  upon  said  premises  shall  at  any  time  suffer 
waste,  but  the  same  and  the  appurtenances  thereto  shall 
be  kept  in  good  order  and  repair  by  the  lessee.'* 

The  testimony  shows  that  said  wall  over  the  main  en- 
trance to  the  building  was  out  of  line,  and  out  of  per- 
pendicular about  two  inches;  that  the  changes  in  said 
wall  were  not  necessary  to  make  it  safe,  but  were  neces- 
sary to  restore  it  to  perpendicular  and  perfect  alignment, 
and  that  it  could  have  been  temporarily  repaired  by  fill- 
ing spaces  between  the  brick  with  cement  mortar. 

It  was  lessee's  duty  to  keep  the  premises  in  goo(i  order 
and  repair.  Kestoring  said  wall  to  its  former  condition 
was  reparation,  rather  than  reconstruction,  and  did  not 
constitute  waste.     In  Hayman  v.  Rownd,  82  Neb.  598,  this 
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court  defined  waste  as  follows :  "Waste  is  a  destruction 
or  material  alteration  or  deterioration  of  the  freehold,  or 
of  the  improvements  forming  a  material  part  thereof,  by 
any  person  rightfully  in  possession,  but  who  has  not  the 
fee  title  or  the  full  estate."  To  the  same  effect  is  Fawn 
Lake  Ranch  Co.  v.  CumboWy  102  Neb.  288. 

The  rule  that  a  written  contract  will  be  most  strictly 
construed  against  the  party  drafting  it  has  no  application 
to  a  case  where  it  appears  that  in  its  execution  both  par- 
ties were  represented  by  their  attorneys,  who  approved 
the  lease. 

Finding  no  reversible  error,  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 

RosB^  J.,  not  sitting. 


J.  E.  Sallack^  appellee,  v.  Jesse  Freeman  bt  al.^  ap- 
pellants. 

Filed  June  6,  1921.    No.  21653. 

Brokers:  Contbact:  Exchange  of  Lands.  A  parol  contract  for  pay- 
ment of  commissions  for  procuring  an  exchange  of  land^  Is  not 
goyemed  by  the  provisions  of  section  2628,  Rev.  St.  1913. 

Appeal  from  the  district  court  for  Douglas  county: 
Leb  S.  Estelle^  Judge.     Affirmed. 

Arthur  G.  Pancoast  and  Williams  &  Kryger,  for  ap- 
pellants. 

OaineSy  Ziegler,  Yan  Orsdel  &  Gaines,  contra. 

Heard  before  Lbtton,  Day  and  Dean,  JJ„  Shepherd 
and  Stewart^  District  Judges. 

Stewart^  District  Judge. 

Action,  upon  agreed  facts,  to  recover  broker's  commis- 
sions for  exchange  of  real  estate.  Plaintiff  recovered,  and 
defendants  appeaL 

Both  parties,  concede  in  their  briefs  that  the  only  ques- 
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tion  involved  is  the  right  of  a  broker  to  recover  commis- 
sions for  the  exchange  of  real  estate,  without  having  had 
a  contract  as  provided  by  section  2628,  Rev.  St.  1913, 
which  reads  as  follows: 

"Every  contract  for  the  sale  of  lands,  between  the 
owner  thereof  and  any  broker  or  agent  employed  to  sell 
the  same^  shall  be  void  unless  the  contract  is  in  writing 
and  subscribed  by  the  owner  of  the  land  and  the  broker  or 
agent,  and  such  contract  shall  describe  the  land  to  be  sold^ 
and  set  forth  the  compensation  to  be  allowed  by  the  owner 
in  case  of  sale  by  the  broker  or  agent." 

The  testimony  shows  appellee*s  employment  under  the 
following  contract: 

"The  Merchants  Hotel,  Dan  W.  Gaines,  Proprietor,  15th 
and  Farnam  Sts. 

"Omaha,  Nebr.,  Feb.  13-18. 

"This  is  to  certify  that  I  hereby  agree  to  pay  a  commis- 
sion of  $500  to.  my  agent,  J.  E.  Sallack,  in  the  exchange 
of  the  Bo.yo  Sec.  Three  and  the  N.E.14  Sec.  10,  Twp  30, 
Range  10,  W.  6  P.  M.,  Holt  county,  Nebr.,  upon  any  terms 
that  are  acceptable  to  me  for  the  apartment  house  lo- 
cated in  the  City  of  Omaha,  Nebr.,  and  known  as  the 
Peoria.     Minor  B.  Freeman." 

The  testimony  further  shows  that  through  the  efforts 
of  appellee,  on  March  13,  1918,  a  written  agreement  was 
entered  into  between  Dan  W.  Gaines  and  Jesse  L.  Free- 
man for  the  exchange  of  the  properties  mentioned  in  the 
employment  contract,  and  soon  thereafter  transfers  were 
made  accordingly. 

Appellants  contend  that  the  employment  contract  is 
void  because  not  signed  by  the  appellee.  The  contract  in 
question  was  for  an  exchange,  and  not  a  sale  of  real 
estate.  We  must  determine  the  meaning  of  this  statute, 
in  the  absence  of  ambiguity  from  its  terms,  and  from 
what  the  legislature  plainly  said.  25  R.  C.  L.  957,  958, 
sees.  213,  214. 

In  Lucas  v.  County  Recorder  of  Cass  County,  75  Neb. 
351,  this  court  defined  the  distinction  between  a  sale  and 
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ua  exchange  of  property,  as  follows :  '^ A  sale  is  a  trans- 
mutation of  property  or  a  right  from  one  person  to  an- 
other, in  consideration  of  a  sum  of  money,  as  opposed  to 
barters,  exchanges  and  gifts."  The  case  also  affirms  a 
judgment  obtained  by  a  broker,  acting  under  an  oral 
agreement  for  an  exchange  of  land,  effected  by  his  efforts. 

In  Nelson  v.  Nelson,  95  Neb.  523,  this  court  gave  the 
statute  a  strict  construction.  It  said:  "A  contract  by 
which  one  employs  an  agent  to  assist  him  in  making  an 
exchange  of  properties  is  not  governed  by  the  provisions 
of  section  2628,  Rev.  St.  1913.  The  purpose  of  that  sec- 
tion was  to  protect  landowners  from  fictitious  claims  of 
real  estate  dealers."  The  written  contract  in  that  case 
contained  no  description  of  the  real  estate  exchanged,  and 
did  not  come  within  the  requirements  of  said  section,  and 
therefore  was  not  better  than  an  oral  contract.  The  same 
statute  was  given  a  strict  construction  in  Reasoner  t?. 
YateSy  90  Neb.  757,  holding  it  inapplicable  to  a  contract 
between  the  agent  of  the  owner  and  a  subagent. 

At  common  law,  a  contract  between  the  owner  and  a 
broker  for  commissions  arising  from  the  sale  or  exchange 
of  lands  was  not  required  to  be  in  writing.  The  statute 
is  in  derogation  of  the  common  law,  and,  in  jurisdictions 
other  than  our  own,  it  has  for  that  reason  been  generally 
declared  one  which  should  be  strictly  construed.  9  C.  J. 
558,  sec.  60 ;  Brown  v.  Winter,  80  N.  J.  Law,  632 ;  Levy  v. 
Timble,  94  N.  Y.  Supp.  3. 

Suggestion  is  made  in  appellants'  brief  that  the  verdict 
was  directed  against  both  defendants.  Under  the  evi- 
dence, and  in  the  absence  of  the  answer  from  the  tran- 
script, we  find  no  error  in  the  proceeding. 

We  conclude  that  the  contract  in  question  is  not  within 
the  provisions  of  the  statute,  and  was  valid  and  en- 
forceable.   The  judgment  of  the  district  court  is 

Affirmbd. 
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In  re  Estate  of  Fritz  Nebel. 
L.  C.  Pelsiger,  APPEI.LEE,  V.  George  Davis,  appellant. 

Fjlmd  Ju.xe  23,  1921.    No.  21372. 

Appeal:  Habmixss  Ebbos.  "A  judgment  will  not  be  reyersed  on  ap- 
peal, when  it  clearly  appears  that  the  alleged  error  complained  of 
does  not  affect  the  substantial  rights  of  the  complaining  party." 
State  V.  Quimby,   104  Neb.   590. 

Appeal  from  the  district  court  for  Webster  county: 
Harry  8.  Duncan,  Judge.    Affirmed. 

Stewart,  Perry  it  Stewart  and  L.  H.  Blackledge,  for  ap- 
pellant. 

Bernard  ilcXcny  and  A.  J/.  Walters,  contra. 

Heard  before  ifoRRissEY,  C.J.,  D.\y,  Flansburg  and 
Rose,  JJ. 

morrissey^  c.  j. 

Fritz  Nebel,  an  aged  and  illiterate  man,  died  at  Blue 
Hill,  Nebraska,  March  2,  1919.  Two  days  prior  to  his 
death  he  executed  a  last  will  and  testament,  devising  and 
bequeathing  his  estate  to  certain  creditors,  friends,  and 
relatives,  creating  certain  trusts,  and  appointing  L.  C. 
Peisiger  executor.  Appellant  contested  the  probate  of 
the  will.  The  issues  raised  on  the  contest  were  submitted 
tc  a  jury,  who  returnecl  a  verdict  in  favor  of  proponent, 
and  from  the  judgment  entered  thereon  contestant  ap- 
peals. 

Contestant  denied  that  the  instrument  offered  for  pro- 
bate was  the  last  will  and  testament  of  Fritz  Nebel ;  al- 
leged that  at  the  time  the  purported  will  was  executed 
Nebel  was  not  of  sound  and  disposing  mind;  and  that 
''said  Fritz  Nebel  at  the  time  of  his  decease  was  bound  by 
the  terms  of  an  oral  agreement  between  him  and  his 
mother,  Mrs.  Niemeyer,  and  the  said  George  Davis  for  the 
benefit  of  said  George  Davis,  and  which  had'  been  fully 
performed  and  carried  out  by  all  the  parties  except  said 
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Fritz  Nebel,  to  wit :  That  the  said  George  Davis,  whose 
correct  name  is  Wylie  Thomas  Davis,  and  Tennessee 
Davis,  his  sister,  were  the  children  of  Benjamin  and 
Rebecca  Davis,  and  in  the  year  1870  were  of  about  the 
age  of  seven  and  five  years,  respectively,  and  were  not  re- 
lated by  blood  to  the  said  'Fritz  Nebel;  that  the  said 
Rebecca  Davis  had  previously  died;  that  the  mother  of 
said  Fritz  Nebel  had  married  as  her  second  husband 
Henry  Niemeyer,  who  was  not  related  by  blood  to  said 
Fritz  Nebel ;  that  the  said  Henry  Niemeyer  and  his  wife 
and  her  son,  said  Fritz  Nebel,  constituted  one  family,  and 
resided  in  the  state  of  Illinois,  and  desired  to  adopt  the 
said  George  and  Tennessee  Davis  and  to  make  them  their 
children  and  heirs;  that  thereupon  it  was  agreed  between 
the  said  Henry  Niemeyer  and  his  wife  and  Fritz  Nebel, 
on  the  one  part,  and  Benjamin  R.  Davis,  father  of  said 
George  and  Tennessee  Davis,  on  the  other  part,  that  said 
Niemeyers  and  Xebel  would  take  the  said  George  and 
Tennessee  Davis  and  make  them  their  childm  and  heirs 
and  treat  them  as  such,  if  the  said  children  should  con- 
tinue to  lii»e  with  them  until  they  reached  their  majority, 
and  the  said  Benjamin  R.  Datds  agreed  to  surrender  to 
said  other  parties  possession,  care  and  custody  of  the  said 
George  and  Tennessee  Davis;  that  thereupon  the  said 
agreement  was  performed  and  said  Henry  Niemeyer  and 
his  wife  and  said  Fritz  Nebel  took  said  children  and  said 
Benjamin  R.  Davis  surrendered  them,  and  thereafter  the 
said  George  and  Tennessee  Davis  continued  to  reside  with 
end  obey  and  serve  until  their  majority  the  said  Henry 
Niemeyer  and  his  wife  and  said  Fritz  Nebel;  that  the  said 
Fritz  Nebel  during  all  of  said  time  had  a  part  in  the 
making  of  the  said  agreement  and  the  carrying  out  of  the 
same ;  that  the  said  Henry  Niemeyer  died  about  the  year 
1890,  at  which  time  and  for  several  years  prior  to  his 
death  he  had  by  sickness  and  disability  been  unable  to 
participate  i^  the  caring  for  the  said  children  and  the 
same  was  continued  by  the  said  Fritz  Nebel  and  his 
mother;  that  in  the  meantime  Fritz  Nebel  had  acquired 
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by  homestead  entry  and  compliance  with  the  homestead 
laws  of  the  United  States  land  which  he  owned  at  the  time 
of  his  death;  to  wit,  the  southeast  quarter  of  section 
twenty-eight,  township  four,  range  ten,  Webster  county, 
Nebraska,  and  agreed  that,  upon  the  said  George  and 
Tennessee  Davis  remaining  with  him  until  their  majority, 
he  made  them  his  heirs  and  that  they  or  the  survivor  of 
them  living  at  his  death  should  take  and  inherit  said  land ; 
that  in  the  further  carrying  out  and  compliance  of  said 
agreement  said  Fritz  Nebel  married  the  said  Tennessee 
Davis,  and  she  remained  his  wife  until  her  death  in  the 
year  1910,  leaving  no  issue  surviving  her,  and  the  said 
George  Davis  remained  with  and  served  the  said  Fritz 
Nebel  until  his  marriage  and  at  divers  times  thereafter, 
and  it  was  always  agreed  and  understood  between  the  said 
Fritz  Nebel  and  said  George  Davis  after  the  death  of  said 
Tennessee  Nebel  that  the  said  George  Davis  was  the  sole 
remaining  heir  and  was  entitled  to  and  should  receive  the 
land  upon  the  death  of  said  Fritz  Nebel.'' 

The  evidence  offered  on  the  main  trial  is  not  preserved 
or  presented  in  a  bill  of  exceptions. 

Appellant  in  his  brief  says:  ^^It  is  of  the  proceedings 
after  the  submission  of  the  case  to  the  jury  and  on  the  mo- 
tion for  a  new  trial  that  particular  complaint  is  made  on 
this  appeal."  It  is  claimed,  on  this  appeal,  that  after  the 
jury  retired  to  delibeiate  on  a  verdict  it  procured,  through 
the  agency  of  the  bailiff,  certain  law  books  which  it  is  al- 
leged they  read  and  considered  in  reaching  a  verdict.  Ob- 
jection is  also  made  to  supplemental  instructions  given  to 
the  jury,  which  instructions  it  is  claimed  coerced  the  jury 
into  reaching  its  verdict. 

These  questions  were  presented  to  the  court  on  the  mo* 
tion  for  a  new  trial,  and  a  bill  of  exceptions  on  that 
branch  of  the  case  is  presented.  However,  we  do  not 
deem  it  necessary  to  discuss  or  consider  the  questions  pre- 
sented. Section  7713,  Rev.  St  1913,  "^  proyides :  "The 
court,  in  every  stage  of  an  action,  must  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  does  not 
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affect  the  substantial  rights  of  the  adverse  pi^*ty;  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect."  In  the  instant  case  it  appears  upon  the 
face  of  the  record  that  the  admission  to  probate  of  the 
will  does  not  affect  the  substantial  rights  of  appellant.  If 
he  has  any  rights  under  the  contract  set  up  in  his  answer, 
it  is  a  right  that  must  be  asserted  in  a  court  of  equity,  and 
the  admission  of  the  will  to  probate  in  no  way  affects  his 
rights  under  his  alleged  contract. 

No  error  appearing  prejudicial  to  the  rights  of  the  ap- 
X>ellant,  the  judgment  is 

Affirmed. 


Elizabeth  H.  Graham^  Administratrix^  appbllbe  and 
gross-appellee^  v.  city  of  lincoln,  appellant  and 
gross-appellee :  lingoln  telephone  &  telegraph 
Company,  appellee  and  gross-appellant. 

Filed  June  28,  1921.    No.  21431. 

1.  Master  and  Benrant:  Wobkmen's  Compensation  Act:  Subboga- 
TioN.  Under  the  workmen's  compensation  law  (section  3669,  Rev. 
St  1913),  providing.  In  substance,  that  where  a  third  person  is 
liable  tQ  an  employee,  or  to  dependents,  for  an  Injury  or  death, 
the  employer  shall  be  subrogated  to  the  right  of  the  employee  or 

^  to  that  of  dependents  against  such  third  person,  the  fact  that  the 
employer's  negligence  concurred  with  the  negligence  of  the  third 
person  in  causing  the  injury  does  not  bar  the  employer's  right  to 
subrogation,  and  it  is  not  erroneous  to  fail  to  instruct  the  Jury 
that  the  amount  of  plaintiff's  recovery  should  be  diminished  by 
the  amount  of  compensation  paid  to  plaintiff  by  the  employer. 

2.  Evidence  examined,  and  held  to  support  the  verdict. 

Appeal  from  the  district  court  for  Lancaster  county : 
Frederigk  E.  Shepherd^  Judge.    Affirmed. 

C.  Petrus  Peterson,  Charles  R.  Wilke  and  R.  A.  Boeh- 
mer,  for  appellant. 

Ball,  Badrd  d  Williams,  G.  W.  Berge  and  J.  S.  McCarty, 
contra. 
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Heard  before  Morrissey,  C. J.,  Day,  Dean  and  Lbtton, 
JJ. 

Letton,  J. 

The  plaintiflf  is. the  widow  of  one  Koy  C.  Graham,  who 
was  fatally  injured  while  in  the  employment  of  the  Lin- 
coln Telephone  &  Telegraph  Company.  She  was  ap- 
pointed administratrix  of  his  estate,  and  filed  with  the 
compensation  commissioner  a  claim  for  compensation  from 
the  company  for  th^.  death  of  her  husband.  From  the 
award  in  her  favor  ihe  company  appealed  to  the  district 
court,  where  judgmt-nt  was  rendered  against  it  for  $550, 
weekly  payments  past  due,  and  for  the  further  sum  of  f  12 
a  week  for  325  consecutive  weeks  thereafter;  $150  of  the 
award,  however,  being  a  penalty  for  delinquency  in  mak- 
ing payments.  She  afterwards  commenced  this  action 
against  the  city  of  Lincoln  on  the  ground  that  by  its  negli- 
gence it  had  caused  the  death  of  her  husband.  She  made 
the  telephone  company  a  party  so  that  it  might  be  reim- 
bursed for  any  amount  it  might  pay  the  plaintiff  under 
the  workmen's  compensation  act,  except  the  penalty. 
The  telephone  company  filed  an  answer  praying  it  might 
be  subrogated  to  any  judgment  against  the  city  to  the 
extent  that  it  was  liable  under  the  workmen's  compensa- 
tion act.  The  jury  returned  a  verdict  against  the  city  in 
the  sum  of  $13,000,  and  it  has  appealed.  No  verdict  was 
rendered  as  to  the  telephone  company,  but  it  is  not  here 
complaining  of  this;  apparently  plaintiff  and  that  com- 
pany having  come  to  an  agreement. 

Two  points  are  relied  upon :  First,  that  the  verdict  and 
judgment  are  not  sustained  by  the  evidence.  Second,  that 
the  court  erred  in  failing  to  instruct  the  jury  that  if  they 
should  find  against  the  city  they  should  deduct  from  the 
amount  of  her  recovery  the  amount  she  had  already  ob- 
tained in  judgment  against  the  telephone  company,  less 
the  $150  penalty. 

In  addition  to  the  general  verdict,  the  jury  made  a 
special   finding  to   the  effect  that   the  accident  resulted 


Vol.  106]  JANUARY  TERM,  1921.  307 

Graham  y.  City  of  Lincoln. 

"solely  from  the  joint  negligence  of  the  defendant  city 
and  the  defendant  telephone  company/'  and  upon  this 
finding  the  city  bases  its  contention  as  to  error  in  failing 
to  instruct. 

On  the  day  of  the  accident  a  two-story  house  being 
moved  on  Q  street  was  in  the  intersection  of  Eighteenth 
and  Q  streets.  The  peak  of  the  house  extended  east  and 
west,  with  the  roofing  sloping  north  and  south  at  about 
45  degrees.  A  telephone  cable  and  three  secondary  and 
two  primary  electric  wires  belonging  to  the  city  crossed 
the  street  and  hung  so  low  that  it  was  necessary  for  the 
men  on  the  roof  to  raise  them  to  enable  the  house  to  pass 
under.  A  permit  had  been  obtained  from  the  city  to  move 
the  house,  and  on  the  day  of  the  accident  the  city  sent  two 
of  its  men  to  assist.  The  primary  wires  carried  between 
4,000  and  4,400  volts,  and  the  secondary  wires  110  volts. 
The  insulation  was  insufficient  to  protect  against  that 
voltage.  It  would  have  probably  taken  10-minutes  time 
to  disconnect  the  primary  wires.  Deceased,  a  lineman 
and  a  foreman  were  sent  by  the  telephone  company  to 
raise  the  telephone  cable.  Some  conversation  was  had 
with  the  electricians  for  the  city,  one  of  whom  said  he 
would  pull  the  fuse.  He  climbed  a  pole  and  pulled  the 
fuses,  but  those  pulled  were  on  the  secondary  circuit. 
This  did  not  atfect  the  wires  carrying  the  4,400- volt  cur- 
rent. When  the  men  were  on  the  roof,  one  of  the  city 
employees  directed  the  work.  The  house  had  passed  to 
the  eastward  so  far  that  the  wires  were  nearly  clear,  when 
there  was  a  flash  of  flame  just  above  the  head  of  the  de- 
ceased, and  he  fell  backwards  from  the  roof  to  the  ground. 
At  the  same  time  an  employee  of  the  city  also  received  a 
severe  electric  shock,  but  was  not  killed. 

Defendant  argues  that,  since  there  is  testimony  in  the 
record  that  linemen  are  accustomed  to  handling  wires 
carrying  4,400  voltage  on  dry  roofs  of  buildings  with  their 
bare  hands,  or  with  their  hands  clad  in  the  kind  of  gloves 
which  they  used  for  oi*dinary  work,  there  is  no  negligence 
proved  on  the  part  of  the  city  in  failing  to  furnish  com- 
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plete  inBulatioiiy  or  in  failing  to  shut  off  the  current 
while  the  men  were  at  work  upon  the  roof ;  that  the  cir- 
cuit must  have  been  closed  by  the  contact  of  the  deceased 
in  some  way,  either  with  the  telephone  cable  or  with  a 
piece  of  tin  around  the  chimney  hole  at  a  time  when  he 
was  in  contact  with  the  primary  wires,  and  that  the  city 
should  not  be  expected  to  anticipate  such  a  condition,  and 
thv  refore  to  guard  against  the  same.  And,  further,  that 
since  the  deceased  had  been  instructed  by  his  employer 
under  no  circumstances  to  rely  upon  insulation  as  a  com- 
plete protection  against  high-tension  currents,  but  always 
fear  such  wires  and  to  consider  they  are  alive,  he  was 
piilty  of  gross  contributoi'y  negligence  and  cannot  re- 
cover. 

We  are  convinced  that  under  the  facts  the  city  was 
i^egllgent  in  not  cutting  oflf  the  current  from  the  primary 
wires,  which  the  evidence  shows  could  easily  have  been 
done  without  interfering  with  seiTice  to  its  customers. 
I'urthermore,  we  are  satisfiefl  that  there  is  not  sufficient 
evidence  to  establish  negligence  on  the  part  of  the  de- 
ceased, and  we  think  the  verdict  against  the  city  is  amply 
supported. 

The  next  point  argued  is  that  the  court  eri*ed  in  failing 
to  instruct  that,  if  the  juvj  should  find  against  the  city, 
they  should  deduct  from  the  amount  the  plaintiff  shall 
otherwise  recover  the  amount  for  which  she  had  already 
obtained  judgment  against  the  telephone  company,  less 
|150  allowed  for  delinquency  in  making  payment.  Both 
the  plaintiff  and  the  telephone  company  prayed  that,  out 
of  whatever  judgment  is  rendered  against  the  city,  the 
telephone  company  be  subrogated  for  all  sums  paid,  or  to 
be  paid,  under  the  award  under  the  workmen's  compensa- 
tion act.  The  court  instructed  that  the  amount  of  com- 
pensation received  was  immaterial,  and  that  the  jury  need 
rot  be  concerned  as  to  the  division  of  the  fruits  of  the 
lawsuit,  if  any.  The  city  did  not  ask  for  an  instruction 
that  the  amount  awarded  by  the  compensation  commis- 
sioner be  deducted  from  the  amount  of  the  city's  lia- 
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bility ;  but,  eyen  if  such  an  instruction  had  been  tendered, 
it  would  have  been  the  duty  of  the  court  to  refuse  to  give 
it.  Section  3659,  Rev.  St.  1913,  provides,  in  substance, 
that  the  employer,  shall  be  subrogated  to  the  right  of  the 
employee,  or  his  dependents,  against  a  third  person  who 
is  liable  ifor  the  injury  or  death,  and  provides  "such  em- 
ployer may  recover  any  amount  which  such  employee  or 
his  dependents  would  have  been  entitled  to  recover."  Ac- 
cording to  the  literal  language  of  the  statute,  if  the  tele- 
phone company  had  brought  the  action  instead  of  the 
plaintiff,  it  would  have  been  entitled  to  recover  the  full 
amount.  In  Otis  Elevator  Co.  v.  Miller  d  Paine,  240  Fed. 
876,  in  an  action  against  the  elevator  company  to  recover 
for  the  death  of  a  workman  injured  through  the  negli- 
gence of  that  company,  counsel  for  that  company  claimed 
they  should  have  been  permitted  to  show  that  the  negli- 
gence of  Miller  &  Paine  concurred  with  that  of  the  eleva- 
tor company,  and  that  therefore  there  could  be  no  recovery 
against  it  by  Miller  &  Paine.     The  court  said  : 

"We  do  not  think  that  any  such  construction  can  be 
placed  upon  section  109  without  reading  into  the  statute 
language  that  the  legislature  did  not  deem  proper  to 
place  there.  The  liability  of  Miller  &  Paine  was  posi- 
tively fixed  by  law,  regardless  of  the  question  of  negligence 
on  its  part.  The  law  then  provided  that  Miller  &  Paine 
should  be  subrogated  to  the  rights  of  the  dependents  of 
Pettengill  against  the  elevator  company,  providing  it  was 
the  negligence  of  the  elevator  company  that  caused  his 
death.  To  construe  section  109  as  not  permitting  Miller 
&  Paine  to  prosecute  an  action  for  the  benefit  of  itself 
and  the  dependents  of  Pettengill,  if  the  negligence  of 
Miller  &  Paine  concurred  with  that  of  the  elevator  com- 
pany in  causing  his  death,  would  destroy  the  section.  The 
object  of  the  section,  as  clearly  appears  from  its  language, 
was  to  permit  the  employer  to  reimburse  himself  by  an 
action  against  the  party  whose  negligence  caused  the 
death  and  also  to  allow  the  dependents  of  the  deceased 
employee  to  recover  a  sum  over  and  above  the  amount  for 
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which  the  employer  was  absolutely  liable,  regardless  of 
negligence,  if  the  evidence  should  permit  such  recovery. 

*  *  *  To  decide  that  the  concurring  negligence  of 
Miller  &  Paine  could  defeat  such  an  action  would  not 
only  permit  one  wrong-doer  to  plead  the  fault  of  a  joint 
wrong-doer  in  defense,  but  would,  as  heretofore  said,  de- 
stroy the  right  of  subrogation  granted  by  the  statute." 

In  Fidelity  d  Casualty  Co.  v.  Cedar  Valley  Electric  Co., 
187  la.  1014,  the  defendant  complained  of  the  giving  of 
an  instruction  which  stated  that  the  rights  of  the  employer 
were  the  same  as  the  rights  of  the  employee  against  the 
defendant,  and  of  the  refusal  of  an  instruction  that,  if 
the  fault  of  the  employer  contributed  to  the  cause  of  the 
iiijury,  it  could  not  recover.  The  Iowa  court  followed 
Otis  Elevator  Co.  v.  Miller  &  Paine,  240  Fed.  376,  and, 
after  saying  that  the  provision  of  the  Nebraska  statute 
does  not  materially  diflfer  from  the  statute  under  con- 
sideration, proceeds: 

"A  discussion  of  the  right  of  one  joint  tort-feasor  to  con- 
tribution from  another,  or  of  the  right  of  an  injured  per- 
son, who  has  recovered  judgment  against,  or  made  settle- 
ment with,  one  joint  tort-feasor  to  recover  against  an- 
other, is  not  germane  to  the  question  involved  in  this  case. 

*  *  *  There  is  nothing  express  or  implied  in  section 
2477m6  from  which  the  conclusion  can  be  drawn  that  the 
payment  of  compensation  by  the  employer  whose  act, 
jointly  with  that  of  another,  produced  the  injuries  shall 
operate  as  a  bar  against  the  right  of  an  employee  or  the 
party  paying  the  compensation  and  entitled  to  be  sub- 
rogated to  his  rights  to  maintain  an  action  against  the 
person  other  than  the  employer,  although  a  joint  tort- 
feasor, for  damages.  To  construe  the  statute  otherwise 
must  do  violence  to  the  plain  language  thereof.  The  in- 
struction complained  of  correctly  stated  the  law  ap- 
plicable to  the  facts  and  the  requested  instructions  were 
properly  refused." 

We  approve  of  this  reasoning,  and  are  convinced  that 
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these  cases  interpreted  the  statute  as  the  legislature  in- 
tended.    We  find  no  prejudicial  error  in  the  record. 

Affirmed. 


Ford  Hospital,  appellee  and  cross-appellant,  v.  Fidel- 
ity &  Casualty  Company  of  New  York,  appellant  : 
Maryland  Casualty  Company,  appellee  and  cross- 
appellee. 

Filed  June  23,  1921.    No.  21259. 

1.  Insurance:  Liability  Insurer:  Status.  An  insurer  engaged  in 
the  business  of  writing  liability  insurance  for  profit  is  not  a 
favorite  of  the  law  with  the  standing  of  indiyiduals  who  become 
sureties  or  guarantors  as  mere  accommodations. 

2.    :     Liability    Insurance:    Construction    of  Policy.    In    a 

suit  on  a  liability  insurance  policy  issued  by  an  insurer  engaged 
in  the  business  of  writing  liability  Insurance  for  profit,  a  narrow 
or  technical  construction  of  the  policy,  or  of  the  petition  in  a 
former  action  against  insured  for  a  liability  covered  by  the  policy, 
is  not  permissible  to  defeat  the  insurance. 

3.    :  :      Hospital   Patient.    Where   a  child   bom  in   a 

hospital  is  returned  three  months  later  to  receive  nourishment 
from  its  mother,  who  had  previously  returned  for  treatment  of 
ailments  attending  childbirth,  the  child,  while  in  the  exclusive 
care  of  the  hospital,  is  a  "patient,"  and  not  a  mere  licensee;  the 
arrangement  being  that  compensation  for  the  treatment  of  the 
mother  includes  compensation  for  the  care  of  the  child. 

4.  :  :  "Hospital  TREATBiENT."  In  a  hospital  with  a  de- 
partment equipped  for  obstetrics,  the  bathing  of  a  child  bom 
therein,  if  it  thereby  suffers  bodily  injury  through  the  negligence 
or  mistake  of  a  hospital  nurse  while  it  is  exclusively  in  the  care 
of  the  hospital,  may  be  "hospital  treatment"  within  the  meaning 
of  those  words  as  used  in  a  policy  of  liability  insurance. 

5.    :  :    Action:    Defense.    A  liability  insurer  agreeing 

to  defend  a  suit  against  the  insured  for  negligence,  whether  plain- 
tiff's claim  is  groundless  or  not,  does  not,  by  making  a  defense  as 
agreed,  lose  the  right  to  assert  that  insured's  loss  is  not  covered 
by  the  insurance  policy,  where  the  insurer  notifies  insured  in  ad- 
vance that  such  right  is  preserved. 

6.  :  :  :  .  Where  a  Judgment  for  a  loss  re- 
sulting from  negligence  cov3red  by  a  liability  insurance  policy  1b 
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satisfied  by  means  of  a  secured  note  given' in  good  faith,  the 
insurer,  if  it  violated  its  insurance  contract  by  failing  to  defend 
a  suit  for  negligence  and  by  refusing  to  pay  the  loss  or  any  part 
of  it,  may  not  be  allowed  to  defeat  the  insurance  on  the  ground 
that  the  Judgment  was  not  paid  in  money  according  to  the  literal 
terms  of  the  policy. 

7.    :  :  :  Pabties.    Insured  may  maintain  an  action 

on  his  liability  insurance  policy  after  he  assigns,  as  collateral 
security  for  the  payment  of  a  note,  any  judgment  he  may  obtain 
against  the  insurer. 

8.  Kew  Trial:  REMrrrrruB:  Final  Judgment.  Where  a  judgment 
debtor,  on  his  motion  for  a  new  trial,  fails  to  comply  with  a  con- 
ditional order  permitting  him  to  pay  the  judgment  upon  its  being 
reduced  by  a  required  remittitur,  and  the  judgment  creditor,  by 
reason  of  nonpayment,  declines  to  file  such  remittitur,  the  judg- 
ment as  originally  entered  becomes  final. 

9.  Insurance:  Action:  Defense.  In  a  suit  on  a  policy  of  liability 
insurance  to  recover  a  loss  determined  by  a  judgment  for  damages 
in  a  former  action  against  the  insured,  transactions  of  the  latter's 
attorneys  in  purchasing  the  judgment  for  themselves  for  less  than 
its  faoe  Jield  not  available  to  the  insurer  as  a  partial  defense 
under  the  circumstances  outlined  in  the  opinion. 

Appeal  from  the  district  court  for  Douglas  county: 
A  RTHUR  C.  Wakeley,  Judgb.    Affirmed. 

Morsman,  Maxwell  d  Crosaman^  for  appellant. 

John  J.  Sullivan,  James  E.  Rait,  George  B.  Thummel, 
George  W.  Pratt  and  Smith,  Schall  d  Howell,  contra. 

Heard  before  Morrissby,  C.J.,  Day^  Dean,  Flansburg, 
Lbtton  and  Rose^  J  J. 

Rose,  J. 

This  is  an  action  on  two  insurance  policies,  each  for 
15,000,  to  recover  the  amount  alleged  to  be  due  from  the 
insurers  for  a  loss  reduced  to  a  judgment  for  f5,500,  which 
Mary  Jane  Hannah,  an  infant,  recovered  against  the  Ford 
Hospital  Company,  the  insured,  in  a  former  action  for 
personal  injuries.  One  of  the  policies  was  issued  by  the 
Fidelity  &  Casualty  Company  and  the  other  by  the  Mary- 
land Casualty  Company.  Both  are  defendants,  and  in- 
suied  is  plaintiff  herein.    Each  insurer,  referring  to  its 
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own  policy,  pleaded,  among  other  defenses,  that  liability 
for  the  negligence  resulting  in  the  personal  injuries  to  the 
child  was  not  covered  by  its  insurance,  and  that  it  was  not 
bound  by  the  judgment  for  damages.  After  the  evidence 
had  been  adduced  in  this  action  on  the  liability  insurance 
policies,  each  party  requested  a  directed  verdict  in  its 
favor.  As  a  result  the  trial  court  excused  the  jury  and 
entered  judgment  in  favor  of  the  Ford  Hospital  Company 
against  the  Fidelity  &  Casualty  Company  for  the  face  of 
its  policy,  or  $5,000,  for  interest  amounting  to  f  120.83, 
and  for  an  attorney's  fee  of  f400.  The  action  was  dis- 
missed as  to  the  Maryland  Casualty  Company.  The  Fidel- 
ity &  Casualty  Company  has  appealed. 

The  principal  argument  is  directed  to  the  merits  of  the 
defense  that  the  Fidelity  &  Casualty  Company,  insurer, 
did  not  assume  liability  for  the  Ford  Hospital  Company's 
negligence  in  injuring  the  child,  and  that  the  insurer  is 
not  bound  by  the  judgment  for  damages  for  personal  in- 
juries. This  requires  consideration  of  the  issues,  evidence 
and  findings  in  the  former  action  for  damages  and  of  the 
terms  of  the  liability  insurance. 

The  child  was  born  in  the  Foi*d  Hospital  August  16, 
1917,  while  its  mother  was  an  inmate  and  a  patient  there 
for  the  purposes  of  accouchement.  Within  two  or  three 
weeks  the  mother  went  to  her  own  home,  taking  her  child 
with  her,  but  returned  to  the  hospital  alone  from  time  to 
time  for  the  temporary  treatment  of  ailments  resulting 
from  conditions  attending  childbirth.  For  this  purpose 
she  returned  to  the  hospital  November  7,  1917,  but  was 
detained  until  the  next  day  on  account  of  having  to  un- 
dergo an  operation.  In  the  meantime  the  child  was 
brought  to  the  mother  for  nourishment  and  was  left  in 
the  exclusive  care  of  the  hospital.  While  a  hospital  nurse, 
ir  the  performance  of  her  duties,  pursuant  to  a  rule  of  the 
hospital,  was  giving  the  child  a  bath  November  8,  1917,  its 
left  hand,  through  the  negligence  or  the  mistake  of  the 
nurse,  came  in  contact  with  a  hot  appliance  and  was 
severely  burned.     It  was  for  the  injuries  thus  inflicted 


314  NEBRASKA  REPORTS.  [Vol.  106 

Ford  Hospital  v.  PidBlity  &  Casualty  Co. 

that  the  child  recovered  in  the  former  suit  for  damages  the 
judgment  against  the  Ford  Hospital  Company  for  f5,500 
It  was  alleged  in  the  petition  in  the  former  case  men- 
tioned, among  other  things,  that — 

"Before  and  after  the  birth  of  said  child  at  said  hos- 
pital, its  mother  and  said  child  were  inmates  of  said  hos- 
pital for  some  months  under  treatment;  that  said  child 
remained  at  said  hospital  with  its  mother  during  said 
period  of  treatment ;  that  during  all  of  the  time  that  the 
child's  mother  was  at  said  hospital  she  paid  for  the  serv- 
ices rendered  by  said  hospital  in  their  care  and  treat- 
ment." 

The  acts  constituting  the  negligence  on  which  the  dam- 
ages for  personal  injuries  are  based  were  pleaded  in  the 
petition  of  the  child  and  denied  in  the  answer  of  the  Ford 
Hospital  Company. 

Was  the  liability  of  the  hospital  for  the  damages  de- 
scribed covered  by  its  policy  in  the  Fidelity  &  Casualty 
Company,  insurer?  The  hospital  was  insured  "against 
loss  from  the  liability  imposed  by  law  upon  the  assured 
for  damages  on  account  of  bodily  injuries  or  death  suf- 
fered by  any  patient  or  patients  at  the  hospital,'-  says  the 
policy,  "in  consequence  of  any  malpractice,  error,  or  mis- 
take made,  while  this  policy  is  in  force,  within  the  said 
hospital,  ♦  ♦  *  by  the  assured  in  the  giving  of  medi- 
cal, surgical,  or  hospital  treatment,  or  by  any  person  em- 
ployed by  the  assured,  in  the  giving  of  any  such  treat- 
ment." 

It  is  argued  that,  within  the  meaning  of  this  insuring 
clause,  the  child  was  a  mere  licensee  when  injured,  that  it 
was  not  a  "patient,"  that  it  was  not  receiving  "hospital 
treatment,"  that  the  petition  in  the  action  for  damages  al- 
leged the  child  was  an  "inmate,"  but  not  that  it  was  a 
"patient,"  that  negligent  injury  to  the  child  was  not 
within  the  terms  of  the  insurance  contract,  and  that  a 
loss  covered  by  the  policy  was  not  within  any  material 
issue  in  the  action  brought  by  the  child  against  the  hos- 
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pital  to  recover  damages  for  personal  injuries.  •  Is   the 
position  thus  taken  tenable? 

The  Fidelity  &  Casualty  Company  insured  the  Ford 
Hospital  Company.  The  latter  had  a  department  equipped 
for  obstetrics.  In  that  department  the  mother  was  both 
an  inmate  and  a  patient.  The  child  was  expected.  It 
was  born  helpless. '  It  had  the  same  right  to  room  and 
care  as  the  mother,  and  was  not  a  mere  licensee.  Both 
mother  and  child  were  under  the  care  of  hospital  nurses. 
The  liability  of  the  hospital  for  mistakes  or  negligence  in 
"hospital  treatment"  extended  to  both.  These  conditions 
and  relations  were  obvious  in  a  hospital  with  a  depart- 
ment equipped  for  obstetrics.  Accouchement  included 
the  right  of  the  mother  to  return  for  any  hospital  treat- 
ment required  as  a  result  of  conditions  attending  child- 
birth, and  compensation  for  room  and  services  furnished 
tr  her  included  the  care  of  the  child  in  the  meantime  while 
necessarily  in  the  hospital.  These  conditions  and  rela- 
tions existed  when  the  child  was  injured.  After  going  to 
her  home  the  mother  returned  for  treatment  and  was  de- 
tained* for  an  operation.  In  the  meantime  the  child  was 
brought  to  its  mother  for  nourishment.  Both  were  then 
under  the  care  of  hospital  nurses.  A  rule  of  the  hospital 
required  a  bath  for  the  child.  The  mother  was  not  con- 
sulted about  the  rule  or  its  enforcement,  and  the  child 
was  not  accountable.  The  bath  was  usual,  necesSary  and 
I»roper.  When  given,  it  was  "hospital  treatment"  within 
the  fair  import  of  that  term  as  used  in  the  policy.  For 
the  purpose  of  hospital  care,  while  the  mother  was  in 
charge  of  hospital  nurses,  the  helpless  child  was  both 
an  "inmate"  and  a  "patient"  when  being  bathed  by  a 
hospital  nurse  in  compliance  with  an  established  rule. 
Pecuniary  gain  is  not  the  sole  aim  of  a  modern  hospital 
equipped  for  obstetrics.  It  has  a  mission  requiring  a 
degree  of  care  prompted  by  the  ordinary  dictates  of  hu- 
manity. Of  this  all  are  aware.  The  precaution  which 
resulted  in  the  procuring  of  liability  insurance  covering 
a  loss  for  a  negligent  injury  to  the  mother  would  naturally 
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suggest  protection  from  a  like  injury  to  her  child.  This 
liability^  it  may  be  inferred,  was  within  the  contempla- 
tion of  the  negotiating  parties,  and  it  is  fairly  covered  by 
the  terms  of  their  written  contract.  The  nurse,  while 
bathing  the  child  in  compliance  with  a  rule  of  the  hos- 
pital, was  guilty  of  negligence.  She  made  a  '^mistake" 
Avithin  the  meaning  of  the  insurance  policy  when  she  al- 
lowed the  hand  of  the  helpless  child  to  come  in  contact 
with  a  hot  appliance. 

The  trial  judge  in  the  former  case  of  Mary  Jane  Han- 
nah, an  infant,  plaintiff  therein,  against  the  Ford  Hospital 
Company,  defendant  therein,  permitted  the  child  to  re- 
cover damages  only  upon  a  finding  that  it  was  an  "inmate" 
under  the  exclusive  care  and  control  of  the  hospital,  and 
he  submitted  to  the  jury  for  a  special  finding  the  ques- 
tion, "Was  the  plaintiff  at  the  time  she  sustained  her  in- 
juries a  patient  in  defendant's  hospital?"  The  answer 
thereto  was  "Yes."  The  facts  outlined  are  inferable  from 
the  evidence  in  the  case  at  bar  and  are  established  by  the 
findings  of  the  trial  court. 

The  Fidelity  &  Casualty  Company,  insurer,  is  engaged 
in  the  business  of  writing  liability  insurance  for  profit. 
It  is  not  a  favorite  of  the  law  with  the  standing  of  indi- 
viduals who  become  sureties  or  guarantors  as  mere  ac- 
commodations. No  narrow  or  technical  construction  of 
the  pleadings  in  the  former  action  for  damages  or  of  the 
policy  in  the  case  at  bar  is  permissible  to  defeat  the  in- 
surance. For  the  purposes  of  the  liability  insurance  the 
word  "inmate"  as  used  in  the  petition  to  recover  damages 
for  personal  injuries  and  the  word  "patient"  as  used  in  the 
policy  of  insurance,  to  repeat  what  has  already  been  said, 
fairly  include  both  mother  and  child.  The  conclusions, 
therefore,  are  that  the  relation  of  hospital  and  patient 
existed  between  the  Ford  Hospital  Company  and  the  child 
at  the  time  of  the  latter's  injury,  that  the  hospital  was 
liable  for  resulting  damages,  and  that  the  policy  of  the 
insurer  covered  the  loss  on  account  of  that  liability  to 
the  extent  of  f  5,000. 
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Conld  the  insurer  have  defended  the  action  for  damages 
and  at  the  same  time  have  preserved  its  right  to  assert 
that  it  did  not  insure  the  loss?  The  insurer  by  its  policy 
had  bound  itself  to  defend  any  suit  against  the  hospital 
company  to  enforce  any  claim  for  a  liability  covered  by 
the  insurance,  "whether  groundless  or  not.'*  The  action 
against  the  hospital  for  damages  was  a  suit  to  enforce 
such  a  claim.  The  action  was  well  founded,  but,  even  if  it 
had  been  "groundless,"  the  insurer  had  agreed  to  defend 
it.  Though  notified  of  the  action  for  damages  and  re- 
quested to  make  a  defense,  the  insurer  refused  to  do  so,  or 
to  participate  in  a  settlement  of  the  controversy,  or  to 
supersede  the  judgment  or  to  pay  any  part  of  it.  The  in- 
surer could  have  performed  its  contract  to  defend  the 
former  action  for  damages  without  losing  its  right  to  in- 
terpose the  defense  that  insured's  loss  was  not  covered 
by  the  policy.  In  a  note  in  34  L.  R.  A.  4.  s.  491,  the  cor- 
rect rule  is  stated  as  follows : 

"An  indemnity  insurer  will  not  be  estopped  to  set  uo 
the  defense  that  the  insured's  loss  was  not  covered  by  the 
contract  of  indemnity,  by  the  fact  that  the  insurer  pai- 
ticipated  in  the  action  against  the  insured,  if,  at  the  same 
time,  it  gives  notice  to  the  insured  that  it  does  not  waiv*^ 
the  benefit  of  such  defense."  Sargent  Mfg.  Co.  v.  Trav- 
elers Ins.  Co.,  165  Mich.  87. 

There  was  no  justification  whatever  for  the  insurer's 
failure  to  perform  the  contract  to  defend  the  action 
against  the  hospital. 

On  one  of  the  assignments  of  error  it  is  argued  that 
there  is  no  judgment  against  the  hospital  in  the  former 
suit  for  damages,  and  that  therefore  the  insurer  is  not 
liable  in  the  present  action  on  its  policy.  This  contention 
is  based  on  an  order  directing  the  child,  upon  the  hos- 
pital's motion  for  a  new  trial,  to  file  a  remittitur  for  |2,000 
and  permitting  the  hospital  to  satisfy  the  judgment  for 
damages  in  the  sum  of  |5,500  by  payment  of  |3,500.  The 
hospital,  owing  to  financial  stress  and  incumbrances  on 
its  property,  was  unable  to  pay  |3,500  or  to  furnish  a 
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Rupersedeas,  and  the  insurer  upon  demand  refused  to  do 
either.  The  child,  not  having  received  payment,  did  not 
file  the  remittitur.  The  requirements  for  it  were  condi- 
tional. There  was  no  compliance  by  the  hospital  or  by 
the  insurer  with  any  of  the  conditions.  The  judgment  for 
damages  in  the  sum  of  f  5,500,  which  had  been  entered  on 
a  verdict  in  favor  of  the  child,  therefore,  remained  in 
force. 

It  is  further  argued  that  the  present  action  to  recover 
insurance  is  not  maintainable  because  the  insurer's  lia- 
bility under  the  policy  depends  on  insured's  payment  of 
the  judgment  in  money — an  unperformed  condition.  To 
the  extent  of  $5,000  the  judgment  for  damages  in  the  sum 
of  f 5,500,  if  paid  by  insured  in  money,  was  the  adjudi- 
cated measure  of  the  insurer's  liability  under  its  policy. 
The  insurer  had  an  opportunity  to  discharge  its  liability 
to  the  hospital  and  to  satisfy  the  judgment  by  the  pay- 
ment of  $3,500,  but  upon  demand  refused.  The  hospital 
was  unable  to  raise  the  money  to  make  such  a  payment 
and  its  attorneys  afterward  bought  the  judgment  with 
their  own  funds  and  satisfied  it  of  record  after  having 
taken  a  mortgage  on  the  hospital  property  for  $5,601.25. 
The  judgment  therefore  was  paid.  In  these  respects 
counsel  for  the  hospital  acted  in  good  faith,  as  shown  by 
proper  findings  of  the  trial  court.  The  policy  declared 
that  the  hosi)ital  was  insured  "against  loss  from  the  lia- 
bility imposed  by  law  upon  the  insured  for  damages  on 
account  of  bodily  injuries  or  death  suffered  by  any  patient 
or  patients  at  the  hospital,"  in  consequence  of  error  or 
mistake  in  hospital  treatment.  The  insurer  not  only  de- 
nied liability  for  any  loss  under  its  policy,  but  violated 
its  contract  to  defend  the  suit  for  such  a  loss,  even  if 
groundless.  Consequently  the  insurer  is  not  in  a  posi- 
tion to  insist  on  payment  in  money,  under  the  circum- 
stances, as  a  condition  of  its  liability.  It  is  now  well  es- 
tablished by  precedent  that  an  insurer,  having  thus  vio- 
lated its  contract  to  defend  a  suit  against  the  insured, 
may  not  be  allowed  to  defeat  a  recover}-  on  the  policy 
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by  objecting  to  the  manner  in  which  the  judgment  was 
paid. 

Another  argument  is  directed  to  the  propositions  that 
the  hospital  parted  with  its  liability  insurance  before  it 
brought  its  suit  on  the  policy,  that  it  is  not  the  real  party 
in  interest,  and  that  consequently  it  cannot  maintain  the 
present  action.  On  these  issues  the  findings  of  the  trial 
court  in  favor  of  the  hospital  in  the  present  case  are  sup- 
ported by  evidence  that  insured's  assignment  did  not 
transfer  title  to  the  policy,  that  insured,  as  collateral  se- 
curity for  its  indebtedness  to  its  counsel,  assigned  to  them 
any  recovery  or  judgment  it  might  obtain  against  the 
insurer,  that  insured  and  the  latter's  assignees  so  under- 
stood their  transaction,  that  the  assignment  was  openly 
made  in  good  faith,  and  that  the  present  action  to  recover 
the  insurance  was  properly  prosecuted  in  the  name  of  the 
insured. 

It  is  finally  insisted  that  in  any  event  the  recovery  on 
the  insurance  policy  issued  by  the  Fidelity  &  Casualty 
Company  should  not  exceed  $3,500,  the  amount  for  which 
the  attorneys  for  the  hospital  bought  the  judgment  from 
the  child.  In  this  connection  it  is  argued  that  counsel 
for  the  hospital  acted  for  their  client ;  that  it  was  the  duty 
of  the  hospital  to  make  reasonable  efforts  to  lessen  the 
burden  of  the  insurer;  that  beyond  the  loss  paid  in  money 
by  the  hospital  the  latter  could  make  no  profit  out  of  its 
insurance  contract;  and  that  its  counsel  could  not  spec- 
ulate on  the  business  or  interests  of  their  client.  Is  the 
partial  defense  to  the  claim  of  $5,000  for  the  loss  covered 
by  the  policy  available  to  the  insurer?  The  money  in- 
vested by  the  hospital's  counsel  in  the  judgment  was  not 
the  money  of  their  client.  It  was  their  own.  They  thus 
invested  $3,500,  after  the  insurer  upon  demand  had  re- 
fused to  do  so,  and  after  the  hospital  had  tried  in  vain 
to  raise  that  amount  of  money  while  it  would  satisfy  the 
judgment.  What  the  insurer  is  demanding  is  the  right 
to  appropriate  to  its  own  use  the  profits  on  the  personal 
investment  of  $3,500  by  the  attorneys  for  the  hospital  and 
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also  their  services  in  negotiating  in  their  own  behalf  for 
the  purchase  of  the  judgment.  In  other  words,  the  in- 
surer calls  on  the  insured  for  a  credit  which,  through  its 
inability  to  raise  money,  it  was  unable  to  procure  for 
itself.  The  record  discloses  no  good  reason  for  allowing 
the  insurer  to  make  use  of  the  individual  inyestments  and 
the  personal  services  of  the  attorneys  who  represented 
the  hospital,  the  adversary  of  the  insurer  in  the  litiga- 
tion  to  recover  the  insurance.  Neither  the  hospital  nor 
its  counsel,  whether  acting  separately  or  jointly,  did  any- 
thing unlawful  to  make  either  accountable  to  the  insurer 
as  trustee  in  the  purchasing  of  the  judgment  for  damages. 
The  evidence  shows,  and  the  trial  court  found  in  effect^ 
that  the  hospital  and  its  counsel  acted  in  good  faith.  The 
law  did  not  prohibit  the  attorneys  who  represented  the 
hospital  in  the  action  on  the  policy  from  purchasing  the 
former  judgment  for  damages,  nor  prevent  the  insured 
from  ratifying  the  purchase  for  the  purpose  of  delaying 
the  execution  sale  of  the  hospital  until  the  latter  could 
raise  funds  to  pay  the  judgment  in  full.  The  confidential 
relations  between  the  attorneys  for  the  hospital  and  their 
client,  and' the  ethical  standards  for  testing  conduct  af- 
fecting those  relations,  are  not  invokable  by  the  insurer 
under  the  circumstances  mentioned.  On  this  phase  of  the 
case,  therefore,  the  conclusion  is  that  the  confidential  re- 
lations between  the  hospital  and  its  attorneys  and  the 
transactions  of  the  latter  in  their  own  behalf  in  purchas- 
ing the  judgment  for  damages  are  not  available  to  the  in- 
surer as  a  partial  defense.  It  follows  that  the  Fidelity  & 
Casualty  Company,  to  the  extent  of  its  policy  for  |5,000, 
interest  and  costs,  is  bound  by  the  judgment  as  rendered 
in  favor  of  the  child  for  damages. 

The  Maryland  Casualty  Company  and  the  Ford  Hospital 
Company  filed  cross-appeals,  but  discussion  thereof  is  un-" 
necessary  in  view  of  the  decision  on  the  appeal  of  the 
Fidelity  &  Casualty  Company.  No  error  prejudicial  to 
the  latter  has  been  found  in  the  record,  and  the  judgment 
against  it  is  Affirmed. 
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Flansburg,  J.,  dissenting. 

I  cannot  agree  to  the  opinion  nor  to  the  conclusion 
reached  by  the  dourt  in  this  case.  To  make  clear  my 
reasons,  I  wish  to  restate  some  of  the  facts. 

The  defendant  casualty  company  issued  its  policy  of 
insurance  to  indemnify  the  Ford  Hospital  Company 
against  loss  for  any  payments  it  should  make  in  money 
to  satisfy  judgments  which  might  be  rendered  against  it, 
growing  out  of  personal  injuries  received  by  patients 
while  'in  the  hospital. 

While  this  policy  was  in  efifect,  one  Hannah  sued  the 
Ford  Hospital  Company  and  recovered  a  judgment  for 
15,500.  Shortly  thereafter  the  trial  judge  entered  a 
remittitur  of  |2,000  from  the  judgment,  and  ordered  the 
defendant  to  pay  $3,500  into  court  on  or  before  December 
28,  1918,  and  that  the  plaintiff  should  accept  that  amount 
in  full  settlement  of  the  judgment.  The  Ford  Hospital 
Company  then  employed  Sullivan  &  Rait,  as  its  attorneys, 
with  the  object  of  bringing  about  a  settlement  with  Han- 
nah, and  of  procuring  reimbursement  from  the  Fidelity  & 
Casualty  Company.  The  Fidelity  &  Casualty  Company* 
took  the  position  that  its  policy  covered  only  such  judg- 
ments as  were  based  upon  claims  for  damages  for  personal 
injuries  received  by  patients  in  the  hospital,  and  that 
Hannah  was  not  a  patient,  and  it  therefore  refused  to 
provide  money  for  the  payment  of  the  judgment.  The 
Ford  Hospital  Company,  through  the  testimony  in  its  be- 
half, asserts  that  it  had  been  unable  personally  to  raise 
the  f3,500  required  to  settle  the  judgment,  though  it  ap- 
pears that  it  made  only  one  application  for  a  loan,  and 
that  it  did  not  apply  to  any  bank. 

Mr.  Rait,  one  of  the  attorneys  for  the  hospital  com- 
pany, then,  without  informing  that  company  of  his  in- 
tended action,  took  up  the  matter  with  Hannah,  and  on 
December  24,  1918,  before  the  period  for  remittitur  had 
expired,  paid  to  Hannah  $3,526.82,  and  privately  and  in 
his  own  right  purchased  the  judgment  and  had  it  as- 
signed to  Sullivan  &  Rait.     These  attorneys  thus  pur- 
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chased  for  themselves  a  judgment  against  their  own  client 
in  a  suit  in  which  they  were  employed  to  defend  their 
client.  I3ach  of  the  attorneys  furnished  half  of  the 
money.  The  assignment  of  the  judgment  was  also,  on 
the  motion  of  the  parties  to  the  assignment,  approved  by 
the  court  in  which  the  judgment  stood. 

Thereupon,  Mr.  Rait  caused  execution  to  issue  against 
his  client,  the  Ford  Hospital  Company,  though  he  testi- 
fied that  this  company  had  not,  until  that  time,  been 
given  notice  of  the  purchase  by,  or  of  the  assignment  of 
the  judgment  to,  its  attorneys. 

When  confronted  by  this  levy  of  execution,  the  hos- 
pital company,  with  the  alleged  purpose  of  satisfying  the 
judgment,  gave  its  note  to  Sullivan  &  Rait  for  $5,601. 25, 
payable  on  demand,  and  secured  the  same  by  a  mortga-ge 
on  its  real  and  personal  properties.  It  is  not  disputed 
that  the  note  was  as  "good  as  gold--  and  "amply  secured;'' 
Doctor  Ford's  testimony  showing  that  the  reasonable 
market  value  of  the  Ford  hospital  was  $250,000,  against 
which  there  were  mortgages  aggregating  only  $145,000. 

The  note  for  $5,601.25,  given  by  the  Ford  Hospital  Com- 
pany to -its  attorneys,  has  not  been  paid.  In  fact,  though 
the  note  is  payable  on  demand,  no  demand  has  been,  and 
it  is  apparent  no  demand  ever  will  be,  made  for  its  pay- 
ment, since  it  is  the  manifest  intention  of  the  attorneys, 
payees  of  the  note,  to  collect  from  the  Fidelity  &  Casualty 
Company,  and  not  from  the  Ford  Hospital  Company. 
The  Ford  Hospital  Company,  with  that  end  in  view  and 
as  security  for  the  note,  assigned  to  Sullivan  &  Rait  what- 
ever recovery  could  be  had  against  the  Fidelity  &  (^asualty 
Company  on  the  indemnity  policy.  The  relation  of  theso 
attorneys  to  the  Ford  Hospital  Company,  as  attorney  to 
client,  has  continued  without  interruption  from  the  t^i  o 
that  they  were  first  employed,  throughout  the  period  ,f 
the  transaction  just  referred  to.  It  is  needless  to  say  of 
these  attorneys,  whose  standing  in  the  profession  is  high, 
that  what  was  done  by  them  was  not  with  the  purpose  or 
intent  of  compelling  their  own  client  to  pay  them  a  profit 
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of  $2,000  in  the  transaction.  Mr.  Kait  stated  that  lis 
object  was  both  to  profit  by  the  transaction  and  to  eda- 
cate  the  insurance  company,  which  he  believed  was  re- 
fusing to  pay  a  just  claim.  These  attorneys  would  not 
attempt  to  make  a  profit  by  such  a  transaction,  had  th^ir 
client  been  called  upon  to  pay  it.  Moi'eover,  the  law 
would  not  allow  of  such  a  profit. 

When  they  purchased  the  judgment,  their  client,  the 
Ford  Hospital  Company,  was,  under  the  law,  because  of 
the  trust  relation,  entitled  to  receive 'the  benefit  of  that 
transaction.  The  client,  Ford  Hospital  Company,  could, 
of  course,  if  it  desired,  and  so  far  as  it  was  individually 
concerned,  either  pay  to  its  attorneys  what  they  had  paid 
for  the  judgment,  and  defend  against  all  excess  above  that 
amount,  or  waive  its  defense  to  the  |2,000  item  in  its  at- 
torney's claim  for  $5,601.25,  and  pay  to  them  the  judg- 
ment in  full,  but  it  certainly  could  not,  by  such  a  volun- 
tary waiver  of  its  right  to  defend  against  the  $2,000  ex- 
cess, throw  away  the  rights  of  the  Fidelity  &  Casualty 
Company,  which  company  was,  by  a  contract  known  to  all 
the  parties,  subrogated  to  the  rights  and  entitled  to  all  the 
protection  that  the  hos])ital  company  itself  could  and 
shouhl,  in  all  fairness,  have  asserted.  Had  the  Ford  Hos- 
pital Company  expected  to  be  required  to  pay  the  $5,600 
out  of  its  own  pocket,  it  is  obvious  indeed  that  it  would 
not  have  waived  its  defense  and  allowed  its  attorneys  to 
make  a  profit  of  $2,000  olT  of  it,  nor  would  its  attorneys 
ever  have  made,  or  even  thought  of  attempting  to  make, 
such  a  collection.  It  was  the  clear  and  positive  duty  of 
the  Ford  Hospital  Comi)any  to  assert  every  defense  it  had 
and  was  aware  of,  and  to  reduce  its  obligation,  and  conse- 
quently the  obligation  of  the  Fidelity  &  Casualty  Com- 
pany, all  that  it  could.  Before  this  company  can  be 
generous  to  its  attorneys,  it  must  be  just  to  its  trust.  It 
is  a  fundamental  rule  in  such  cases  that  the  insured  must 
reduce  its  liability  all  that  it  possibly  can,  and  that  it 
cannot  voluntarily  waive  l^al  defenses.  When  it  volun- 
tarily pays  more  than  is  required,  it  certainly  cannot  re- 
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cover  from  the  insurance  company  that  excei^s  which  it  has 
gratuitously  given. 

In  the  case  of  St.  Louis  Dressed  Beef  d  Provision  Co.  v. 
Maryland  Casualty  Co.,  201  U.  S.  173,  where  it  had  been 
claimed  that  the  insured  had  paid  more  than  was  legally 
required,  though  in  that  particular  case  there  was  no 
proof  of  that  fact,  the  court  said  (p.  182) :  "We  assume 
that  the  settlement  was  reasonable,  and  that  the  plaintiff 
could  not  expect  to  escape  at  less  cost  by  defending  the 
suits.  If  this  were  otherwise  no  doubt  the  defendant 
would  profit  by  the  fact.  The  defendant  did  not  agree 
to  repay  a  (jratuity,  or  more  than  fairly  could  be  said  to 
have  been  paid  upon  compulsion.'^ 

What  the  Ford  Hospital  Company  has  agreed  to  pay, 
over  and  above  the  amount  of  money  paid  by  its  attorneys 
in  the  purchase  of  the  judgment,  it  has  done  voluntarily. 
The  promise  as  to  such  excess  could  not  have  been  en- 
forced, nor  could  the  payment  of  the  excess  have  been 
compelled  by  any  attempted  execution  on  the  judgment. 

As  a  further  proposition,  let  us  look  particularly  to 
the  policy,  written  by  the  Fidelity  &  Casualty  Company. 
It  contains  express  provisions  calculated  to  protect  it 
against  just  such  transactions  as  this.  In  the  first  place 
the  policy  is  an  indemnity,  not  a  liability,  policy.  It 
indemnifies  only  against  "loss  that  the  assured  has  actual- 
ly sustained  by  the  assured's  payment  in  money  of  a  final 
judgment  rendered  after  a  trial  in  a  suit  against  the  as- 
sured for  damages." 

The  parties  to  the  indemnity  policy  had  the  right  to 
freedom  of  contract.  The  primary  obligation  of  the  in- 
surance contract  was  to  indemnify  against  insured's  "pay- 
ment in  money  of  a  final  judgment.''  The  obligation  of 
that  promise  can  neither  be  enlarged  nor  diminished  by 
a  court  without  doing  violence  to  the  rights  of  the  par- 
ties to  it.  Had  this  been  a  general  liability  policy,  with 
a  primary  obligation  to  indemnify  against  loss  or  lia- 
bility, resulting  from  personal  injuries,  or  judgments 
rendered  against  the  insured,  and  then  had  the  policy  been 
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further  hedged  about  by  conditions  which,  if  not  complied 
with  by  insured,  would  release  the  company  from  the 
obligation  theretofore  expressly  assumed,  chen  of  course 
the  company  might,  by  its  action,  waive  or  be  estopped 
from  insisting  upon  a  compliance  with  those  conditions, 
«nd  yet  be  bound  by  its  general  obligation  which  it  had 
voluntarily  undertaken  to  perform.  But  I  am  unable  to 
see  how  the  court  has  a  right  in  any  case  to  write  an  en- 
tirely new  obligation  into  a  contract  that  was  not  orig- 
inally there  and  nowhere  voluntarily  assumed  by  the  par- 
ties. 

The  Ford  Hospital  Company  has  not  paid  the  judgment 
in  money.  It  has,  therefore,  not  sustained  the  loss  cov- 
ered by  the  policy.  It  has,  on  the  other  hand,  given  a  de- 
mand note  which,  it  is  quite  apparent,  it  never  expects  to 
lie  called  upon  to  pay.  Looking  at  the  substance,  rather 
than  the  form,  this  is  a  suit  primarily  by  the  attorneys  in 
the  name  of  the  Ford  Hospital  Company  against  the 
Fidelity  &  Casualty  Company  to  recover  moneys  in  satis- 
faction of  a  |5,500  judgment,  which  they  have  purchased 
for  |3,500,  and  which  judgment  has  never  been  paid  in 
money  by  the  Ford  Hospital  Company,  the  note  given  by 
it  being  only  a  promise,  intended  to  be  satisfied  by  funds 
to  be  recovered  from  the  Fidelity  &  Casualty  Company. 

The  specific  obligation  of  the  contract  of  the  indemnity 
company  is  to  reimburse  the  Ford  Hospital  Company  for 
what  it  shall  be  compelled  to  expend  in  money  in  satisfac- 
tion of  such  a  judgment. 

In  4  Joyce,  Law  of  Insurance  (2d  ed.)  4822,  sec.  2800, 
it  is  stated :  "A  distinction  exists  ♦  ♦  ♦  between  an 
indemnity  against  loss  or  damages  and  an  indemnity 
r^gainst  liability  for  damages,  and  even  though  the  object 
of  both  is  to  save  insured  from  loss  or  damage  the  legal 
consequences  differ,  for  in  the  former  case  payment  is  es- 
sential, while  in  the  latter  it  is  not." 

Where,  in  a  policy  of  indemnity,  the  obligation  is  to 
reimburse  the  insured  for  moneys  actually  expended,  it  is, 
by  the  great  weight  of  authority,  the  settled  rule  that  the 
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assured  cannot  recover  on  the  policy  until  a  loss  is  sus- 
tained by  way  of  an  actual  money  payment.  If  respect 
is  to  be  given  to  a  contract  obligation,  such  must  be  the 
rule.  Fidelity  d  Casualty  Co.  v,  Martin^  163  Ky.  12; 
Elliott  t\  JEtna  Life  Ins.  Co.,  100  Neb.  833. 

Though  in  the  case  of  Elliott  v.  ^ttm  Life  his.  Co.y 
supra,  this  court  held  that  an  indemnity  company,  under 
certain  circumstances,  and  where  it  assumed  control  of 
the  defense  of  the  case,  was  estopped  to  deny  that  the 
primary  obligation  of  its  contract  was  other  than  as 
written,  the  effect  of  that  decision  at  most  is  only  to 
assert  an  exception  to  a  well-recognized  general  rule,  and 
an  exception  which  could  have  no  application  to  the  facts 
in  this  case. 

In  some  cases  also  it  has  been  held,  and  because  no  sub- 
stantial rights  were  there  invaded,  that  a  forced  sale  of 
property  of  the  judgment  debtor  will  be  considered  as  a 
payment  in  money,  since  the  property  is  actually  and 
presently  appropriated  by  the  judgment  ci'editor,  and 
since  such  property  has  a  money  value  which  may  be 
ascertained.  McBride  v.  ^tna  Life  Ins.  Co.,  126  Ark. 
528;  Stag  Mining  Co.  v.  Missouri  Fidelity  d  Casualty  Co.^ 
209  S.  W.  (Mo.  App.)  321. 

None  of  these  cases,  seeming  to  qualify  the  rule,  has 
any  application  here.  A  present  promise  to  pay  money  on 
demand  cannot,  at  least  until  there  has  been  an  actual 
appropriation  of  money  or  property  by  the  judgment  cred- 
itor, ever  be  considered  to  be  a  present  payment  in  money, 
as  within  the  meaning  or  spirit  of  those  provisions  found 
in  such  indemnity  contracts. 

Judge  Cornish,  in  his  dissenting  opinion  in  Elliott  r. 
JEtna  Life  Ins.  Co.,  supra,  well  said  (p.  839)  :  "Now, 
when  parties  have  freely  contracted,  the  courts  must  abide 
by  the  terms  of  the  contract,  or  tell  why  not ;  otherwise, 
the  court  makes  the  contract  for  the  parties  and  becomes 
a  legislative  body.  A  mere  inequity  as  between  the  par- 
ties is  not  suflScient.  Some  ambiguity  or  repugnancy  must 
be   shown,  or  that   it   is  unconscionable,  against   public 
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policy,  or  otherwise  forbidden  by  law.  Hard  eases  make 
bad  law.  ♦  ♦  ♦  The  insurer,  on  grounds  of  business 
l)oliey,  may  prefer  to  make  sure  that  the  money  goes  to 
the  injured  employee.  Without  the  provision,  it  may  go 
eJ8v,where.'' 

For  the  reason,  then,  that  the  note  given  by  the  Ford 
Hospital  Company  was  not  a  compulsory  payment  as  to 
ils  entirety,  and  since  it  was  not  a  payment  in  money,  it 
cannot  justify  an  action  for  reimbui'sement  against  the 
Fidelity  &  Casualty  Company. 

It  is  my  o])inion  that  the  action  is  i)remature  and  should 
be  dismissed. 


Edward  Kemaly,  appellant,  v.  Charles  A.  Sweet,  Ad- 
ministrator, APPELLEE. 

Filed  June  23,  1921.    No.  21280. 

1.  Speclflc  Performance:  Parol  Contract:  Proof.  When  it  is  al- 
leged that  an  oral  contract  has  been  entered  into  between  plain- 
tiff and  another,  and  it  appears  that  the  party  to  be  charged  died 
without  fulfilling  the  alleged  terms  of  the  contract,  and  it  is  also 
alleged  that  the  contract  provided  that  a  farm  owned  by  the  al- 
leged donor,  since  deceased,  upon  his  death,  should  become  the 
property  of  the  alleged  donee,  the  plaintiff  herein,  such  contract, 
to  be  enforceable  in  equity,  must  possess  the  element  of  certainty, 
and  the  proof  to  establish  the  contract  must  be  clear,  convincing, 
unequivocal  and   satisfactory. 

2.    :  :  .    The  record  examined,  and  held  that  the 

evidence   does   not  possess  the  element  of   certainty   that   is   re- 
quired to  establish  an  alleged  parol  gift  of  land. 

Appeal  from  the  district  court  for  Otoe  county:  Jambs 
T.  Begley,  JriXiE.     Affirmed. 

Fawcett  d-  Mockctt  and  D.  W.  lAvingstoriy  for  appellant. 

Pitzer,  Clinc  d  Tyler,  contra. 

Heard  before  Letton,  Day,  Dean  and  Flansburg^  JJ. 

Dean,  J. 

This  is  an  action  to  cancel  a  deed  executed  by  John 


328  NEBRASKA  BEPOBTS.  [Vol.  106 

■^ — ■ —       -■     -       -       —     _■     -  _      _- _^ — 

Remaly  t.  Sweet 

Michael,  shortly  before  his  death  in  March,  1917,  wherein 
the  title  to  a  quarter  section  of  land  in  Otoe  county  was 
conveyed  to  George  I.  Davidson,  a  nephew  of  decedent. 
For  the  reasons  hereinafter  appearing,  plaintiff  prayed 
that  the  title  be  quieted  in  himself.  Defendant  obtained 
judgment,  the  suit  was  dismissed,  and  plaintiff  appealed. 
Plaintiff  alleges  generally  that,  for  many  years  before 
Michael's  death,  he  was  a  tenant  living  on  Michael's  farm ; 
that  ^^the  said  John  Michael  and  plaintiff,  about  the  year 
1892,  entered  into  a  verbal  agreement  that  in  considera- 
tion of  the  kindness  of  plaintiff  and  his  wife,  and  the  serv- 
ices they  had  rendered  him  prior  thereto,  and  which  plain- 
tiff agreed  that  he  and  his  wife  would  continue  to  render 
thc,reafter,  he,  the  said  John  Michael,  would  by  will  devise 
to  plaintiff  the  quarter  section  of  land  upon  which  plain- 
tiff was  then  residing,  ♦  ♦  ♦  in  said  Otoe  county, 
Nebraska.  And  plaintiff  alleges  that  he  and  his  wife  faith- 
fully kept  and  performed  their  part  of  said  agreement. 
They  ever  remained  his  true  friends  and  always  did  every- 
thing in  their  power  to  contribute  to  his  happiness  and 
comfort,  and  as  long  as  he  lived  their  home  was  his  home, 
to  which  he  was  always  free  to  come  and  go  as  it  pleased 
him."  It  is  averred  generally  that  plaintiff  and  his  fam- 
ily cared  for  decedent  as  one  of  their  own  family  for  12 
cr  more  years ;  that  plaintiff's  family  did  Michael's  wash- 
ing, mending  and  baking  and  house-cleaning  when  he  lived 
in  his  own  home  alone,  he  having  divorced  his  wife  in 
1885 ;  that  while  plaintiff  was  a  tenant  on  the  land  in  suit 
he  helped  Michael  to  build  a  house  thereon ;  that  he  dug 
the  cellar  and  the  like  and  boarded  the  workmen  without 
charge;  that  he  made  fences  and  dug  ditchcs  on  the  farm; 
that  plaintiff  moved  to  Lincoln  in  1910,  where  he  has  ever 
since  resided;  that  Michael  came  with  him  and  lived  in 
his  home  as  one  of  the  family ;  that  when  Michael  was 
sick  in  a  Lincoln  hospital  plaintiff's  family  took  delicacies 
to  him ;  that  all  such  services  were  rendered  without  re- 
muneration and  in  fulfilment  of  the  alleged  agreement 
that  decedent  would,  by  his  will,  give  to  plaintiff  the 


Vol.  106]  JANUARY  TERM,  1921.  329 

Remaly  v.  Sweet. 

farm  in  suit ;  that  plaintiff  fully  performed  his  part  of  the 
contract,  but  that  Michael,  shortly  before  he  died,  in  vio- 
lation of  his  contract  with  plaintiff,  conveyed  the  land  to 
i4.  nephew. 

At  this  point  the  relations  that  existed  between 
Michael's  family  and  plaintiff's  family  for  many  years  may 
be  noticed.  It  seems  that  the  two  families  were  near 
neighbors  in  Pennsylvania,  and  that  early  in  the  seventies 
Michael  left  his  Pennsylvania  home  and  came  to  Ne- 
braska for  the  purpose  of  filing  on  government  land.  He 
came  alone,  leaving  his  wife  and  his  aged  parents  in  Penn- 
sylvania, expecting  them  to  join  him  here  at  a  later 
period.  Plaintiff  avers  that,  soon  after  Michael  came  to 
Nebraska,  "it  was  arranged  between  said  Michael  and 
plaintiff  that  plaintiff  and  his  family  should  come  west 
with  the  wife  and  parents  of  said  John  Michael,  so  that 
they  could  all  be  together  and  continue  the  close  friend- 
ship which  had  theretofore  existed  between  them;"  that, 
as  an  inducement  to  plaintiff  to  come  to  Nebraska,  Michael 
agreed  that,  if  he  would  do  so,  he  would  furnish  plaintiff 
with  a  quarter  section  of  land  and  the  stock  to  farm  it; 
that  in  reliance  upon  such  agreement,  together  with  his 
close  friendship  for  Michael,  plaintiff  moved  to  Nebraska 
with  his  family,  bringing  Michael's  wife  and  his  aged 
parents  with  him,  "plaintiff  having  charge  of  said  party 
and  arranging  the  details  of  their  departure  and  looking 
after  the  welfare  of  the  entire  party  during  the  trip  west;" 
that  upon  arrival  in  Nebraska  he  resided  in  a  log  house 
on  Michael's  land  about  four  or  five  months,  when  he  con- 
cluded that  he  would  leave  the  farm  and  work  at  his  trade 
as  a  plasterer  and  a  brick-layer,  "the  said  Michael  con- 
senting to  release  him  from  their  agreement  that  he 
should  go  upon  a  quarter  section  of  the  said  Michael's 
land;"  that  he  left  the  land  and  resided  at  Lincoln  for 
about  eight  months,  and  then  removed  to  Hickman,  about 
14  miles  from  Michael's  home,  where  he  continued  to  re- 
side and  work  at  his  trade  for  five  or  six  years;  that 
Michael  then  "requested  plaintiff  to  quit  working  at  his 
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trade  and  devote  himself  to  fanning,  and  offered  to  rent 
plaintiif  all  of  the  farm  land  then  owned  by  said  Michael/* 
consisting  of  about  three  quarter  sections;  that  Michael, 
as  rent  for  the  land,  was  to  receive  one-third  of  the  crops; 
that  he  accepted  Michael's  oflfer  about  1882,  and  moved 
upon  and  continued  to  reside  on  and  cultivate  the  land 
for  about  22  years.  The  alleged  verbal  agreement  with 
Michael  that  plaintiff  relies  on  was  entered  into,  as  he 
avers,  about  10  years  after  he  began  farming  on  Michael's 
land  as  a  tenant,  namely,  in  1892.  No  witness,  however, 
has  testified  that  he  was  present  when  the  alleged  contract 
was  made,  nor  are  there  any  letters  in  the  record  nor  any 
writing  whatever  by  any  person  to  support  plaintiff's  con- 
tention with  respect  to  the  alleged  contract. 

The  evidence  of  both  parties  is  voluminous  and  we  can- 
not set  it  out  in  detail.  Five  or  six  witnesses  testified  on 
the  part  of  plaintiff,  upon  whom  he  relies  to  establish  the 
averments  of  his  petition.  One  of  these  gave  his  deposi- 
tion. The  witnesses  called  by  plaintiff  were,  in  part,  per- 
sons who  were  old-time  friends  and  neighbors  of  plaintiff, 
and  they  testified  respecting  remarks  that  were  attrib- 
uted to  Michael,  which  were  to  the  effect  that  plaintiff 
and  his  family  had  been  good  to  him ;  that  he  intended  to 
give  land  to  plaintiff,  and  the  like.  It  does  not  appear 
that  any  of  these  statements  were  made  in  Remaly^s  pres- 
ence. In  view,  however,  of  the  relations  between  Michael 
and  plaintiff,  and  in  view  of  the  allegations  of  his  petition 
respei!ting  the  inducement  offered  by  Michael  to  plaintiff 
that  if  he  would  come  to  Nebraska  he  would  furnish  him 
with  land  and  with  stock  to  farm  the  land,  it  appears  that 
there  might  be  some  confusion  in  the  memory  of  the  wit- 
nesses with  respect  to  the  language  that  they  attributed 
to  ilichael.  The  testimony  here,  as  in  all  cases  of  this 
character,  where  one  of  the  parties  to  the  alleged  contract 
is  dead,  must  be  construed  most  strongly  against  the 
I>arty  who  seeks  to  establish  the  contract.  And  this  for 
the  very  good  reason  that  the  other  party  is  dead. 

The  evidence  shows  that  Mr.  Michael  was  an  extensive 
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landowner  and  that  he  owned  a  large  amount  of  personal 
property.  On  the  part  of  defendant  it  was  shown  that  he 
was  not  given  to  talking  much  about  his  business  affairs ; 
that  for  six  years  or  more  after  Michael  divorced  his  wife 
she  lived  in  his  home  in  the  capacity  of  housekeeper  caring 
for  the  children  of  whose  custody  she  was  deprived  when 
Michael  divorced  her.  Subsequently  she  married,  and 
Michael  and  two  of  his  sons  were  left  alone.  For  many 
years  Mr.  Michael  spent  his  winters  in  the  south,  on  the 
gulf  coast,  or  in  California,  as  the  case  might  be.  While 
lie  was  for  the  most  of  his  life  strong  and  robust  and  with- 
out the  need  of  an  attendant,  nevertheless,  in  the  latter 
part  of  his  life,  on  account  of  failing  eyesight,  he  employed 
a  secretary  to  accompany  him  on  his  travels.  On  one  oc- 
casion he  toured  Europe  taking  with  him  one  of  his  sons. 
It  was  shown  that  he  was  a  liberal  man  and  inclined  to 
give  generous  gifts  to  his  friends.  It  appears  that  he 
made  loans  to  plaintiff  from  time  to  time  and  released  the 
obligations  without  exacting  payment ;  one  of  the  loans  so 
released  being  in  the  sum  of  $2,000.  This  loan  was  evi- 
denced by  a  note  secured  by  mortgage.  In  1909  Michael 
made  a  will,  which  he  revoked  or  destroyed  about  two 
years  thereafter.  About  this  time  he  said  to  one  or  more 
persons  that  before  the  end  came  he  intended  to  dispose 
of  all  of  his  land  by  deed.  There  is  evidence  tending  to 
prove  that  in  1915,  shortly  before  he  made  one  of  his 
periodic  trips  to  California,  he  settled  his  board  and  lodg- 
ing account  with  Remaly  and  gave  him  a  check  for  $200 
in  settlement.  It  was  about  this  time  that  he  surrendered 
two  notes  to  the  Remalys,  one  executed  by  plaintiff  and 
one  by  plaintiff's  daughter,  no  consideration  passing  from 
them  for  such  release.  On  this,  or  a  similar  occasion,  a 
witness  testified  that  plaintiff  said  to  Michael,  in  sub- 
stance, that  he  was  well  satisfied  with  the  generous  man- 
ner in  which  Mr.  Michael  treated  him  in  their  various  set- 
tlements. 

It  appears  that  Michael  built  a  house  on  one  of  his  farms 
for  the  accommodation  of  plaintiff's  family,   the  house 
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formerly  occupied  by  them  being  insufficient  to  properly 
house  them.  With  respect  to  the  building  of  the  house  in 
question,  plaintiff  contends  that  the  work  that  he  did 
thereon  and  the  board  that  he  furnished  for  the  men  was 
all  without  remuneration,  and  that  such  work  and  the 
board  so  furnished  were  all  to  be  considered  as  a  part  ful- 
tilment  of  the  contract  that  he  pleads.  It  is  well  known 
that  in  some  farming  communities  it  is  a  custom  for  a 
landlord  who  has  a  satisfactory  tenant,  perhaps  for  a 
term  of  years,  to  furnish  the  material  and  build  a  house 
on  condition  that  the  tenant  make  the  excavation  for  the 
cellar  and  furnish  such  personal  help  as  he  can  toward 
the  erection  of  the  building.  But  there  is  evidence  tend- 
ing to  prove  that  a  f  600  note  was  released  by  Michael  to 
reimburse  Remaly  for  work  that  he  had  done,  and  for 
board,  about  the  time  the  house  was  built  in  which  the 
Remalys   lived. 

It  may  be  adde<l  that,  on  plaintiff's  part,  there  is  evi- 
dence tending  to  prove  that  Michael,  for  many  years  be- 
fore his  death,  fretjuently  called  at  the  office  of  a  promi- 
nent lawyer,  who  was  his  counsel,  and  that  there  was 
some  conversation  between  them  with  respect  to  MichaeFs 
alleged  intention  to  give  a  farm  to  Remaly.  But  it  does 
not  appear  in  the  record  that  Michael's  counsel  was  con- 
sulted by  him  at  any  time  with  respect  to  such  legal  pro- 
cedure, or  with  respect  to  the  drawing  of  some  written 
instrument,  that  it  might  be  advisable  to  employ,  in  order 
to  make  efiFective  and  to  make  certain  so  important  and 
so  unusual  a  transaction  as  the  gift  of  a  quarter  section 
of  Otoe  county  farm  land  to  one  who  was  a  stranger  to 
the  donor's  blood.  It  Seems  to  us  that  Mr.  Michael,  man 
of  afiFairs  that  he  appears  to  have  been,  would  have  con- 
sulted counsel  on  a  subject  of  so  great  importance  if  such 
an  intention  was  seriously  entertained  by  him. 

From  a  review  of  the  record,  we  do  not  think  the  case 
comes  within  the  rule  of  Kofka  v.  Rosicky,  41  Neb.  328, 
nor  does  it  come  within  the  meaning  of  subsequent  cases 
bearing  on  the  same  subject.    On  this  question  we  have 
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uniformly  held  that  the  evidence  to  establish  a  parol  con- 
tract of  the  sort  involved  here  must  be  clear,  convincing, 
unequivocal  and  satisfactory,  and  that  such  evidence  must 
be  referable  solely  to  the  contract  as  made.  Clearly  the 
proof  in  the  present  case  does  not  come  within  the  rule 
to  which  we  are  committed. 

It  is  not  out  of  place  to  say  that  the  record  does  not 
present  a  situation  where,  if  the  alleged  parol  contract 
is  not  sustained,  the  plaintiff  would  be  deprived  of  re- 
muneration for  the  services  that  he  contends  he  performed 
for  decedent,  he  having  received  from  Michael,  in  the  form 
of  loans  that  were  not  repaid,  but  were  canceled,  sums  ap- 
proximating f3,000  or  more. 

Upon  examination  of  the  record,  we  conclude  that  the 
district  court  did  not  err  in  dismissing  the  action.  The 
judgment  of  the  district  court  is  therefore  in  all  things 

Affibmbd. 


LuTiiEJK  B.  Frye,  appellant,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellee. 

Filed  June  23,  1921.    No.  21504. 

1.  Negligence:  Petition:  Sufficiency.  In  an  action  for  personal  In- 
juries, sustained  by  reason  of  the  alleged  negligence  of  the  de- 
fendant, when  the  facts  pleaded  are  such  that  reasonable  minds 
could  come  to  no  conclusion  other  than  that  plaintiff  Is  guilty  of 
more  than  slight  negligence  In  comparison  with  the  negligence  of 
defendant,  and  a  demurrer  to  the  petition  Is  sustained,  error 
cannot  be  predicated  thereon. 

2.    :  Use  of  Simple  Appliance.    A  leather  strap,  with  a  buoUe 

attached,  is  a  simple  appliance.  Plaintift,  who  was  a  man  of  ma- 
ture years,  and  who  knew  how  to  skate,  will  be  presumed  to  have 
known  the  ordinary  and  usual  results  of  the  use  of  such  appliance 
in  the  adjustment  of  roller  skates  to  his  feet  for  use  in  a  skating 
rink. 

3.  Pleading:  Ck)NSTBUCTioN.  When  pleadings  are  Joined  they  will  be 
liberally  construed.  But  when  a  pleading  is  tested  by  demiirrMr» 
before  issue  Joined,  it  is  construed  most  strongly  against  the 
pleader. 
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Appeal  from  the  district  court  for  Douglas  county: 
WiLLL\M  A.  Redick,  Judge.    Affirmed. 

John  0,  Yeiser  and  John  O.  Yciscry  Jr.,  for  appellant. 

John  L.  Webster,  contra. 

Heard  before  Letto>\,  Day^  Dean  and  Rose,  J  J. 

Dean,  J. 

Plain tiflf  sue<l  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  from  a  fall  while  he  was 
skating  on  roller  skates  furnished  by  defendant  at  a  roller 
skating  rink  that  it  maintained  at  Lake  Manawa.  De- 
fendant filed  a  general  denial.  Subsequently  it  obtained 
leave  to  withdraw  its  answer  and  to  demur  ore  tenua.  The 
demurrer  was  sustained;  the  suit  was  dismissed,  and 
])laintifl'  appealed. 

Plaintiff  alleges  generally  that  defendant,  "for  the  pur- 
pose of  stimulating  traffic  over  the  street  railway  lines," 
and  for  gain,  maintains  a  pleasure  resort  at  Manawa; 
that  it  invited  the  public  to  the  attractions  there  main- 
tained by  it,  and  that  he,  on  July  25,  1919,  "under  the 
usual  guaranties  and  oblig  -tions  of  hospitality  and  good 
treatment  of  servants  and  safe  appliance  and  equipment, 
*  *  *  accepted  the  said  public  invitation  of  defend- 
ant," and  entered  defendant's  roller  skating  rink  at 
Manawa,  "and  paid  twenty-five  (0.25)  cents  for  the  use 
of  the  rink  and  a  pair  of  roller  skates  which  defendant 
adjusted  loosely,  and  plaintiff  returned  from  the  skating 
floor  to  complain  of  looseness.  Whereupon  defendant 
corporation,  through  its  agents  and  servants  in  charge, 
used  two  straps  over  the  toes,  but  that  said  straps  negli- 
gently used  by  defendant  were  not  suitable  and  proper 
toe  straps,  but  were  long  straps  made  for  some  other  pur- 
pose, and  defendant  knew  or  should  have  known  of  their 
unfitness  and  dangerous  length,  but  nevertheless  n^li- 
gently  adjusted  and  tucked  in  said  long  straps  without 
informing  plaintiff,  who  did  not  know  of  said  improper 
appliances,  the  ends  of  which  were  hidden  and  latent  in 
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defect,  but  relied  upon  defendant ;  that  plaintifif,  relying 
ifpon  the  appliances  and  services  of  defendant,  resumed 
skating  and  after  from  Ave  to  fifteen  minutes  skating  said 
strap  came  loose  from  said  long  surplus  end  of  useless 
leather,  and  said  end  bent  back  under  the  roller  of  one  of 
the  skates,  suddenly  stopping  the  skate  and  throwing 
plaintiff  to  the  floor.''  It  is  then  alleged  generally  that, 
as  a  result  of  the  fall,  plaintiff  suffered  an  injury  to  his 
right  arm  that  he  says  is  permanent.  He  avers  that  he  is 
38,  and  that  he  was  in  good  health  before  the  accident. 

It  plainly  appears  from  the  petition  that  plaintiff  dis- 
covered, when  first  he  went  upon  the  skating  floor,  that 
the  skates  were  loosely  adjusted  and  "he  returned  from 
the  skating  floor  to  complain  of  looseness."  So  that  his 
attention  was  forcibly  drawn  to  a  situation  that  demanded 
a  reme<ly,  and  straps  were  used  for  this  purpose.  There 
is  nothing  intricate  about  the  mechanism  of  a  leather  strap 
and  buckle.  A  more  simple  appliance  could  hardly  be 
imagined.  A  person  with  even  a  low  degree  of  intelli- 
gence knows  the  use  to  which  straps  and  buckles  are  put. 
It  follows  that  plaintiff  should  have  used  the  care  of  a 
reasonably  prudent  person  to  see  to  it  that  the  straps 
wxre  properly  applied  and  adjusted  before  he  resumed 
skating.  He  did  not  do  so;  hence,  the  accident.  Plaintiff 
was  not  a  child  but  a  mature  man  of  38  years.  Whether 
he  was  a  novice  or  an  expert  skater  does  not  appear.  But 
he  could  skate.  He  complains  of  adjustment.  A  man  of 
his  years,  even  though,  a  skater  of  only  ordinary  skill, 
should  himself  have  known,  in  the  exercise  of  reasonable 
regard  for  his  ow^n  safety,  whether  the  straps  were 
properly  adjusted,  and,  if  they  were  not,  he  should  have 
made  complaint  at  the  time,  or  he  should  have  made  the 
proper  adjustment  himself.  Plaintiff  pleaded  that  the 
straps  used  by  defendant  "were  not  suitable  and  proper 
toe  straps'^  and  that  they  "were  long  straps  made  for  some 
other  purpose."  He  is,  of  course,  chargeable  with  knowl- 
edge of  the  facts  that  he  has  pleaded. 

In  a  practical  way  one  person  is  as  capable  as  another 
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of  judging  of  the  character  of  straps  and  buckles  with  re- 
spect to  safety  in  practical  use.  So  that  where,  as  in  the 
present  case,  a  person  not  only  voluntarily,  but  by  his 
own  request,  submits  to  the  adjustment  of  roller  skates  to 
his  feet  by  an  appliance  so  simple  as  a  strap  and  buckle, 
all  as  complained  of  herein,  is  guilty  of  as  much,  if  not 
more,  negligence  than  the  person  who  furnished  the  ap- 
pliance and  made  the  adjustment.  Vanderpool  v.  Par- 
tridge, 79  Neb.  165 ;  Donehoe  v.  Cranes  141  Ga.  224 ;  Sutton 
V,  Des  Moines  Bakery  Co.,  135  la.  390. 

Under  section  7892,  Rev.  St.  1913,  we  held  that,  where 
the  facts  show,  beyond  reasonable  dispute,  that  plaintiff 
is  guilty  of  more  than  slight  negligence  in  comparison 
Avith  the  negligence  of  defendant,  the  case  should  be  taken 
from  the  jury.  Dishcr  v.  Chicago^  R.  L  &  P.  R.  Co.,  93 
Neb.  224;  McCarthy  v.  Village  of  Ravenna^  99  Neb.  674; 
Sodomka  v.  CudaJiy  Packing  Co.^  101  Neb.  446. 

From  the  facts  pleaded  reasonable  minds  could  come  to 
no  conclusion  other  than  that  plaintiff  was  guilty  of  more 
than  slight  negligence  in  comparison  with  that  of  de- 
fendant. 

In  a  case  involving  the  simple  appliance  rule,  even  as  it 
applies  to  a  child  who  was  an  infant  suitor  of  tender 
years,  it  has  been  said:  "Simple  tools  and  appliances 
*  *  *  embody  no  perils  that  are  not  obvious  even  to 
the  mind  of  a  young  child,  and  consequently  no  recovery 
will  be  allowed  as  a  rule  for  injuries  sustained  there- 
from." 20  R.  0.  L.  93,  sec.  82.  In  Koschman  v.  Ash,  98 
Minn.  312,  the  rule  is  discussed  and  numerous  authorities 
are  cited. 

Respecting  the  demurrer :  The  rule  is  that,  after  issues 
are  joined,  the  pleadings  will  be  liberally  construed.  But 
when  a  pleading  is  tested  by  demurrer,  before  issue  joined, 
it  is  construed  most  strongly  against  the  pleader.  Mclnr 
tyre  v.  Hauser,  131  Cal.  11 ;  Lampman  v.  Brunmg,  120  la. 
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167.     The  court  did  not  err  in  the  premises.     It  follows 
that  the  judgment  must  be  affirmed. 

Affirmed. 

MoBRissEY^  C.  J.,  not  sitting. 

RosE^  J.,  dissents. 


IsADOBE  Bernstein  v.  State  of  Nebraska. 

Filed  Juke  23,  1921.    No.  21875.' 

Cximinal  Law:  Evidence:  Telephonic  Conversation.  Evidence  of 
telephonic  conversation  between  the  defendant  and  another  party 
is  hearsay  and  incompetent,  unless  the  party  testifying  could  rec- 
ognize and  identify  the  voice  of  defendant. 

Error  to  the  district  court  for  Douglas  county :  Alex- 
ander C.  Troup^  Judge.    Reversed. 

H.  Fischer  and  W.  U.  Hatteroth,  for  plaintiff  in  error. 

Clarence  A,  Davis,  Attorney  General,  and  C.  L.  Dort, 
contra. 

Heard  before  Letton^  Aldrich,  Day  and  Dean^  JJ., 
Good  and  Rapbr^  District  Judges. 

Aldrich^  J. 

Plaintiff  in  error  was  convicted  in  the  district  court  for 
Douglas  county  on  a  charge  of  receiving  stolen  property, 
*ind  was  sentenced  to  the  penitentiary  for  an  indetermi- 
nate period  of  from  one  to  seven  years.  He  brings  the 
<;ase  to  this  court  for  review. 

The  property  alleged  to  have  been  stolen  was  a  case  of 
cigars  belonging  to  one  Eiplinger.  His  name  and  address 
were  on  the  box.  The  cigars,  it  is  estimated,  were  worth 
f406. 

The  state's  principal  witness  was  Henry  Slack,  a  con- 
vict. His  story  was  that  at  the  time  of  the  alleged  steal- 
ing he  was  employed  by  the  Omaha  Merchants'  Express 
and  Transfer  Oompany ;  that  he  had  the  case  of  cigars  and 
some  tires  in  his  truck  when  he  left  the  freight  office,  and 
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that  he  picked  up  the  witness  Carl  Rose  on  his  way  to 
Frieden's  store.  Frieden,  according  to  Slack-s  testimony, 
said  he  would  take  all  the  "stuflf  Slack  would  bring. 
Slack  testified  that  they  went  from  Frieden's  store  to 
Bernstein's  place  of  business,  where  he  delivered  the 
cigars,  receiving  |25  in  cash  from  Bernstein,  with  the 
arrangement  that  Bernstein  was  to  pay  him  another  f  25  if 
the  cigars  were  good. 

Slack  also  testifie<l  that  a  telephonic  converaation  was 
had  between  Frie<len  and  the  defendant  relative  to  de- 
fendant's accepting  the  cigars  in  question.  The  defend- 
ant denie<l  that  Frieden  called  him  on  the  telephone,  and 
the  establishing  of  the  fact  depends  almost  entirely  upon 
Slack's  testimony,  as  Frieden  was  not  called  as  a  witness. 
Slack  testified  that  Frieden  "went  inside  and  called  this 
Bernstein."  Slack  did  not  hear  the  defendant  Bernstein's 
voice  at  the  other  end  of  the  line,  and  on  this  proposition 
the  case  of  Xational  Bank  of  Ashland  i\  Cooper^  86  Neb. 
792,  is  in  point.  It  was  there  held :  "The  conversations, 
relating  to  a  contract,  had  between  parties  thereto  by  tele- 
phone may  be  received  in  evidence,  where  the  witness  tes- 
tifies positively  that  he  recognized  the  person,  with  whom 
he  was  talking,  by  his  voice."  It  is  plain,  then,  that 
neither  Slack  nor  Rose  could  be  allowed  to  testify  that  it 
was  Bernstein  at  the  other  end  of  the  line,  unless  they 
could  identify  his  voice.  Dunham  \\  McMichaely  214  Pa. 
St.  485.  Slack  and  Rose  were  comparative  strangers  to 
the  defendant,  not  familiar  enough  with  him  to  recognize 
his  voice  if  they  had  heard  it.  Slack  and  Rose  could 
testify  only  as  to  what  they  heard  Frieden  say.  Hence, 
the  reception  of  this  evidence,  in  our  judgment,  was  prej- 
udicial error,  and  the  defendant  is  entitled  to  a  new  trial 
on  this  phase  of  the  case  alone. 

Reversed  and  remandbd. 
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Frank  J.  Strong  v.  State  of  Nebraska. 

Filed  June  23,  1921.    No.  21845. 

1.  Jury:  Voir  Dibe.  Upon  the  voir  dire  examination  of  a  proposed 
Juror,  each  party  has  the  right,  within  reasonable  limits,  to  put 
pertinent  questions  for  the  purpose  of  ascertaining  whether  there 
exists  sufficient  grounds  for  a  challenge  for  cause,  and  also  to 
aid  the  party  in  the  exercise  of  his  statutory  right  of  peremptory 
challenge. 

2.    :  :    Discretion  of  Court.    The  extent  to  which  suck 

examination  may  be  carried  rests  in  the  sound  discretion  of  the 
trial  court,  and  its  ruling  thereon  will  not  be  disturbed  unless 
there  has  been  an  abuse  of  discretion  to  the  prejudice  of  the 
complaining  party. 

3.  Criminal  Law:  Instructions.  Where  the  court  on  its  own  mo- 
tion charges  the  Jury  substantially  as  requested,  it  is  not  error  to 
refuse  to  restate  those  principles  of  law. 

Error  to  the  district  court  for  Madison  county :  Wil- 
liam V.  Allen,  Judge.     Remanded^  with  directions. 

Barnhart  d  Stewart,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  Ma^on 
Wheeler,  contra. 

Heard  before  Letton,  Day,  Dean  and  Rose,  JJ. 

Day,  J. 

Frank  J.  Strong  was  convicted  in  the  district  court  for 
Madison  county  on  a  charge  of  statutory  rape,  and  was 
sentenced  to  the  penitentiary  for  an  indeterminate  period 
of  from  three  to  twenty  years.  As  plaintiff  in  error  he 
has  brought  the  record  here  for  review. 

For  convenience,  plaintiff  in  error  will  be  hereinafter 
referred  to  as  defendant.  The  chief  complaint  of  the  de- 
fendant upon  the  oral  argument,  as  well  as  in  his  brief,  is 
that  the  trial  court  erred  in  restricting  and  limiting  his 
counsel  in  the  voir  dire  examination  of  veniremen  called 
fts  prospective  jurors  in  the  case.  The  record  shows  that 
during  the  examination  upon  their  voir  dire  several  pros- 
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pective  jurors  were  asked  by  counsel  for  the  defendant 
whether  thty  were  married,  how  many  children  they  had, 
and  whether  the  children  were  boys  or  girls.  During  the 
examination  of  venireman  Fred  Reeker  by  defendant's 
counsel,  he  was  asked:  "Q.  You  are  marritd?  A.  Yes, 
sir.  Q.  And  got  some  children?  A.  Yes,  sir."  At  this 
juncture  the  court  interrupted,  saying:  "I  am  going  to 
stop  you.  It  is  wholly  immaterial  whether  this  man  has 
children  or  not.     Avoid  that,  Mr.  Barnhart.-' 

The  principal  purpose  of  the  voir  dire  examination  is  to 
ascertain  whether  the  proposed  juror  is  free  from  bias  or 
prejudice,  and  whether  he  is  in  such  attitude  of  mind 
,  with  respect  to  the  case  in  hand  that  he  would  be  a  fair 
and  impartial  juror.  With  this  end  in  view,  it  is  the 
policy  of  the  law  to  give  to  the  parties  ample  opportunity 
to  question  the  venireman  upon  matters  bearing  upon  his 
competency,  and  questions  which  tend  to  show  his  atti- 
tlide  of  mind  and  feelings  should  not  be  unreasonably 
abridged.  And  as  each  party  has  the  right  to  exercise  a 
certain  number  of  peremptory  challenges,  it  is  proper, 
within  reasonable  limits,  to  propound  questions  which,  in 
the  judgment  of  the  respective  parties,  may  assist  them  in 
the  exercise  of  that  right.  The  extent  to  which  the  exam- 
ination may  be  carried  rests  in  the  sound  discretion  of  the 
trial  court,  and  its  ruling  will  not  be  disturbed  unless 
there  has  been  an  abuse  of  discretion  to  the  prejudice  of 
the  party  complaining.    Tan  Skike  t\  Potter,  53  Neb.  28. 

The  question  here  presented  is  not  a  new  one  in  this 
jurisdiction.  In  Bayse  v.  State,  45  Neb.  261,  it  was  held: 
"On  the  examination  of  a  juror  on  his  voir  dire,  each  party 
has  the  right,  within  reasonable  limits,  to  put  pertinent 
questions  for  the  purpose  of  ascertaining  whether  or  not 
there  exists  sufficient  ground  for  a  challenge  for  cause, 
and  also  to  enable  the  party  to  properly  exercise  his 
statutory  right  of  peremptory  challenge." 

From  an  examination  of  the  questions  propounded  to 
the  veniremen,  as  shown  by  the  record,  it  is  perfectly 
clear  that  the  fact  sought  to  be  elicited  from  the  proposed 
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juror  was  for  the  purpose  of  assisting  counsel  in  their 
peremptory  ehalleiiges.  In  directing  the  trial,  a  large 
amount  of  discretion  must  necessarily  be  given  to  the 
trial  judge,  to  the  end  that  trials  be  expedited,  and  that 
the  examination  of  proposed  jurors  be  not  extended  be- 
yond reasonable  bounds.  In  the  case  at  bar  we  are  of  the 
view  that  the  restrictions  placed  upon  the  examination  of 
the  proposed  jurors  did  not  amount  to  an  abuse  of  judi- 
cial discretion. 

Complaint  is  also  made  of  tte  failure  of  the  court  to 
give  instruction  No.  1  requested  by  the  defendant.  This 
instruction  related  to  the  weight  to  be  given  to  character 
evidence,  and  was  responsive  to  the  evidence  given  upon 
the  trial.  The  court  did,  however,  in  language  of  its 
own  choosing,  correctly  instruct  the  jury  upon  this  sub- 
ject in  instruction  No.  10.  It  is  well  settled  that  it  is 
not  necessary  to  give  an  instruction  in  the  language  of 
counsel,  where  the  subject  is  covered  by  instructions  in 
the  language  of  the  trial  court.  Jameson  v,  Butler,  1 
Neb.  115;  Curry  v.  State,  5  Neb.  412;  Coffey  v.  Omaha  d 
C.  B.  Street  R.  Co.,  79  Neb.  286. 

It  is  urged  that  the  verdict  is  not  supported  by  suffi- 
cient evidence.  We  cannot  agree  with  defendant's  coun- 
sel in  this  contention.  No  useful  purpose  will  be  sub- 
served in  reviewing  the  evidence.  While  the  defendant 
denied  the  act  of  intercourse,  the  overwhelming  testimony, 
including  his  confessions,  point  to  the  contrary.  The 
case  is  one  clearly  for  the  determination  of  the  jury,  and 
we  are  satisfied  with  its  finding. 

It  is  urged  that  there  was  error  in  the  giving  of  instruc- 
tion No.  12,  defining  the  meaning  of  the  term  ^'reason- 
eble  doubt. '^  The  instruction  is  criticised,  not  so  much 
because  it  does  not  correctly  give  the  meaning  of  that 
tirm,  but  because  it  closed  with  these  words :  "It  is  im- 
portant to  the  administration  of  justice  that  no  man 
proved  to  be  guilty  of  a  crime  should  be  permitted  to  es- 
cape, and  that  no  man  of  whose  guilt  there  is  a  reasonable 
doubt  should  be  convicted.     The  important  and  solemn 
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duty  is  with  you  to  determine  the  guilt  or  innocence  of 
the  defendant  and  to  return  a  verdict  accordingly."  We 
can  see  no  prejudicial  error  in  this  statement. 

It  is  also  urged  that  it  was  error  to  permit  the  i)rose- 
cutrix  to  testify  to  other  acts  of  intercourse  with  the  de- 
fendant. This  question  has  been  determined  adversely  to 
the  contention  of  defendant  in  Woodruff  v.  State,  72  Neb. 
820. 

It  is  finally  urged  that  the  court  erred  in  pronouncing 
sentence  under  the  provisions  of  the  indeterminate  sen- 
tence law.  An  examination  of  that  law  as  it  now  appears 
^Laws  1919,  ch.  190,  p.  791)  will  disclose  that  the  crime 
of  rape  is  excepted  from  its  provisions.  The  trial  judge 
should  have  determined  the  duration  of  the  sentence. 

On  the  entire  record  Ave  conclude  that  there  is  no  error 
necessitating  a  new  trial,  but  it  is  ordered  that  the  cause 
be  remanded,  with  directions  to  the  trial  court  to  impose 
it  sentence  of  a  definite  term. 

Remanded^  with  directions. 


State  of  Nebraska^  appellant,  v.  Southern  Elkhorn 

Telephone  Company,  appellee. 

Filed  June  23,  1921.    No.  21387. 

1.  TelegraphB  and  Telephones:  "Common  Gabbier:"  Supebvision. 
Where  several  farmers  in  cooperation  constructed  a  rural  tele- 
phone line,  so  as  to  connect  their  farms  with  a  public  service  tele- 
phone company  in  town,  from  whom  they  purchased  telephone 
boxes  and  rented  transmitters,  and  were  afforded  switching  serv- 
ice to  local  and  long-distance  subscribers  over  the  lines  of  such 
telephone  company,  and  paid  to  the  telephone  company  the  same 
rates  as  regular  subscribers,  but  did  not  exact  nor  receive  com- 
pensation for  messages  transmitted  over  their  rural  line,  and 
raised  no  revenue  except  such  sums  by  mutual  assessment  as 
were  needed  to  maintain  and  keep  In  repair  their  properties, 
held  that  they  were  not  operating  as  a  common  carrier,  defined 
by  our  statute  (Rev.  St.  1913,  sec.  6124)  as  "telephone  companies 
*    *    *    engaged  in  the  transmission  of  messages    *    *    •    for 
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hire,"  and  were  not  under  the  supervision  of  the  Nebraska  state 
railway  commission. 

2.    ;  .   Though  section  7418,  Rev.  St.  1913,  grants  a  right 

of  way  over  the  public  roads  of  the  state  to  "any  telegraph  or  tele- 
phone company  incorporated  or  doing  business  in  this  state,"  it 
does  not  follow  that  any  one  who  erects  poles  and  strings  tele- 
phone wires  upon  a  public  road  is  a  telephone  company  or  a  com- 
mon carrier. 

3.    :  .    Though  such  a  rural  telephone  line  may  render 

impracticable  the  extension  of  further  telephone  service  in  that 
particular  locality,  and  hence  be  a  matter  of  public  concern,  the 
fact  that  the  situation  is  of  public  interest  does  not  alone  char- 
acterize the  rural  line  as  a  public  service  company,  nor  identify 
it  as  a  common  carrier.  Its  character  is  to  be  determined  rather 
by  the  purpose  for  which  the  property  is  intended  to  be  used  and 
the  actual  use  to  which  it  is  devoted. 

Appeal  from  the  district  court  for  Madison  county: 
WiLLiA^i  V.  Allen^  Judge.     Affirmed. 

Clarence  A.  Davis,  Attorney  Qeneral,  and  Hugh  LaMa^s- 
fer,  for  appellant. 

M,  D.  Tyler,  contra. 

Heard  before  Mokrissey^  C.J.,  Aldrich,  Flansburg^ 
I.ETTOX  and  Rosb^  J  J. 

Flansburg^  J. 

This  was  an  action  by  the  state  of  Nebraska,  brought 
against  a  number  of  farmers,  who  had  constructed  a  rural 
telephone  line  and  who  called  themselves  the  Southern 
Elkhorn  Telephone  Company,  and  was  to  compel  them  to 
obey  an  order  of  the  Nebraska  state  railway  commission, 
commanding  them  to  furnish  to  one  Doxstader,  a  farmer 
living  in  the  vicinity,  a  connection  with  their  telephone 
line.  The  trial  court  found  in  favor  of  the  defendant 
and  entered  a  dismissal,  from  which  order  the  state  ap- 
peals. 

The  sole  question  for  determination  is  whether  or  not 
the  so-called  Southern  Elkhorn  Telephone  Company  is  a 
common  carrier  and  therefore  under  the  jurisdiction  of 
the  Nebraska  state  railway  commission.     If  found  to  be 
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such  a  common  carrier,  then  the  order  of  the  railway 
commission^  requiring  it  to  extend  its  service  to  the 
farmer,  Doxstader,  must  be  enforced;  otherwise,  the 
order  of  the  commission  is  without  legal  authority. 

In  1917  the  farmers  mentioned,  living  in  the  vicinity  of 
Norfolk,  had  requested  telephone  service  from  the  Ne- 
braska Telephone  Company,  which  company  was  a  public 
service  corporation  doing  a  telephone  business  at  Nor- 
folk and  throughout  the  state.  This  the  telephone  com- 
pany, in  the  first  instance,  refused  to  give,  but  the  nego- 
tiations resulted  in  an  agreement,  in  pursuance  of  whicd 
the  farmers  constructed  at  their  own  expense  a  telephone 
line  from  Norfolk  to  their  farms,  and  purchased  telephone 
boxes  and  rented  transmitters  from  the  telephone  com- 
pany, and  were  thereupon  received  by  the  telephone  com- 
pany as  subscribers  upon  the  same  terms  as  the  sub- 
scribers in  Norfolk.  Each  one  of  the  farmers  contributed 
toward  the  expenses  of  constructing  this  party  line.  The 
telephone  poles  were  placed,  some  in  the  highway,  some 
along  the  property  lines  and  used  as  fence  posts,  and  some 
across  private  property.  The  farmers  never  incorporated 
or  associated  themselves  as  a  company.  They,  however, 
adopted  the  name  of  Southern  Elkhorn  Telephone  Com- 
pany, for  the  purpose  of  convenience  in  their  dealings  as  a 
collective  body  with  the  Nebraska  Telephone  Company. 
They  kept  their  lines  in  repair  and  the  expenses  for  such 
lepairs  were  borne  by  mutual  assessments  made  from 
time  to  time  as  needed.  The  repairs  amounted  to  from 
f 2  to  {2.50  yearly  for  each  farmer.  The  Nebraska  Tele- 
phone Company  at  Norfolk  furnished  switching  service 
for  them  and  arranged  to  connect  them  with  the  Norfolk 
subscribers  or  with  long-distance  lines,  and  for  this  service 
the  farmers  paid  the  same  rates  as  the  Norfolk  subscrib- 
ers. One  of  their  number  each  month  collected  from  the 
others  the  regular  rates  and  whatever  long-distance  tolls 
had  been  incurred  by  any  of  them,  and  remitted  the  en- 
tire amount  in  one  sum  to  the  Nebraska  Telephone  Com- 
pany  at  Norfolk.     The  subscribers  at  Norfolk,  or  any  one 
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at  distant  points,  who  wished  to  talk  with  these  several 
farmers,  could  call  through  the  exchange  at  Norfolk  and 
be  connected  with  the  farmers'  line.  There  are  only  10 
farmers  connected  with  the  rural  line  in  question,  but  it 
is  their  contention  that  their  line  is  already  burdened  and 
is  insufficient  to  afford  service  for  additional  telephone 
users.  The  agreement,  under  which  the  farmers  are  act- 
ing, does  not  provide  for  taking  in  new  members,  nor  for 
extending  service  beyond  the  lines  already  constructed. 

It  is  the  contention  of  the  attorneys  for  the  state  that 
the  rural  telephone  line  in  question,  having  become  con- 
nected with  the  Norfolk  telephone  system,  has  necessarily 
become  an  integral  part  thereof  and  therefore  has  become 
a  common  carrier.  It  is  argued  that  the  farmers  on  the 
lural  line  send  messages  to  whomsoever  they  please,  and 
hold  themselves  out  as  ready  to  accept  and  deliver  all 
messages  that  may  come  to  the  rural  line  from  subscrib- 
ers at  Norfolk  and,  in  fact,  from  any  part  of  the  country 
over  long-distance. 

The  legislature  defined  common  carriers,  so  far  as  that 
term  is  applicable  here,  to  be  "telegraph  and  telephone 
companies  ♦  ♦  ♦  engaged  in  the  transmission  of  mes- 
sages    ♦     ♦     ♦     for  hire."    Rev.  St.  1913,  sec.  6124. 

In  order  that  a  company  be  a  common  carrier,  it  is 
essential,  in  view  of  this  statutory  definition,  as  well  as  by 
the  generally  recognized  meaning  of  the  term  "cummon 
carrier,"  that  the  service  rendered  by  it  must  be  a  service 
that  is  rendered  for  hire.  It  was  said  by  Justice  Story  in 
Citizens  Bank  v.  Nantucket  Steamboat  Co.,  5  Fed.  Cas. 
(No.  2730)  719,  725:  "I  take  it  to  be  exceedingly  clear 
that  no  person  is  a  common  carrier  in  the  sense  of  the 
law,  who  is  not  a  carrier  for  hire;  that  is,  who  does  not 
receive,  or  is  not  entitled  to  receive,  any  recompense  for 
his  services.  The  known  definition  of  a  common  carrier, 
iL  all  our  books,  fully  establishes  this  result."  If  no  com- 
pensation is  received,  "he  is  not  in  the  sense  of  the  law  a 
common  carrier ;  but  he  is  a  mere  mandatory,  or  gratuitous 
bailee;  and  of  course  his  rights,  duties  and  liabilities  are 
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of  a  very  diflferent  nature  and  character  from  those  of  a 


common  carrier.-^ 


As  pointed  out  in  10  C.  J.  41,  sec.  10 :  "The  law  ap- 
plicable to  common  carriers  is  peculiarly  rigorous,  and  it 
ought  not  to  be  extended  to. persons  who  have  neither  ex- 
pressly assumed  that  character  nor  by  their  conduct  and 
from  the  nature  of  their  business  justified  the  belief  on 
the  part  of  the  public  that  they  intended  to  assume  it." 

It  is  quite  apparent  that  the  farmers,  when  they  con- 
structed the  rural  line  in  question,  had  no  idea  of  render- 
ing service  to  the  public.  Their  sole  purpose  was  to  pro- 
cure telephone  service  for  themselves.  It  was  to  that 
purpose,  and  that  purpose  only,  that  they  dedicated  their 
property.  To  now  subject  that  property  to  another  pur- 
pose than  that  for  which  it  was  given,  or  intended  to  be 
used,  would  be  to  take  from  them  the  right  and  the  use 
of  the  property  which  has  not  been  voluntarily  yielded  up. 
Where  a  pei-son  enters  into  the  business  of  public  service 
and  operates  as  a  common  carrier,  he  voluntarily  dedicates 
his  property  to  the  public  use  and  acquiesces  in  a  neces- 
sary public  control  of  the  business  conducted ;  but  where 
there  is  no  such  dedication  to  the  public  use,  the  state 
has  no  arbitrary  right  to  take  from  an  individual  the  con- 
trol of  property  devoted  to  private  interests.  The  farmers 
who  constructed  the  line  in  question  did  not  provide  that 
they  would  extend  service  to  whomsoever  might  apply, 
nor  that  they  would  engage  in  the  business  of  transmitting 
telephone  messages.  They  have  not  become  bound  to 
each  other,  nor  to  the  public  in  general,  to  see  that  their 
rural  line  is  always  in  firet-class  order  and  that  messages 
received  will  be  promptly  and  efficiently  transmitted.  To 
hold  them  as  a  common  carrier  would  fix  a  liability  upon 
them  for  negligence  in  failing  to  keep  their  lines  in  effi- 
cient order.  The  lines  that  they  have  constructed  are  for 
their  own  private  use,  and  certainly  are  subject  to  such 
control  and  provision  for  repair  and  maintenance  as  they 
themselves  shall  elect  to  ad(>pt. 

It  is  argued  that  the  rural  line  is  similar  to  branch  lines 
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of  a  railroad  which  are  constructed  to  meet  the  demands 
of  some  private  industry  and  become  a  part  of  the  railroadi 
system  and  subject  to  control  as  a  part  of  a  common 
carrier.  The  case  of  Union  lAme  Co.  v.  Chicago  &  N.  W. 
R.  Co.,  233  U.  S.  211,  is  one  of  the  cases  cited  as  bearing 
cut  that  contention.  In  that  case  it  is  to  be  noted  that 
railway  companies  which  w^ere  common  carriers  w^er^ 
given  a  statutory  right  to  acquire  necessary  right  of  way 
and  to  extend  spur  tracks  in  order  to  meet  the  needs  of 
manufacturing  establishments,  and  that  such  a  spur  track^ 
operated  by  a  railroad  company,  w^as  held  to  be  a  part  of 
the  railway  system,  and  not  a  private  side  track  belonging 
to  the  private  establishment.  In  that  case  the  court  said 
(p.  222)  :  "There  is  a  clear  distinction  between  spui*s 
which  are  owned  and  operated  by  a  common  carrier  as  a 
part  of  its  system  and  under  its  public  obligation  and 
merely  private  sidings.'' 

The  case  of  Htate  v.  Union  Stock  Yards  Co.,  81  Neb.  67, 
is  relied  upon  as  furnishing  an  analogy  to  the  present 
case.  There  the  court  held  that  the  stock-yards  company, 
which  operated  tracks  for  the  purpose  of  distributing 
cars  of  live  stock,  shipped  in  over  various  railroads,  was 
a  common  carrier,  though  it  distributed  such  shipments 
only  to  the  several  packing  houses  and  industrial  estab- 
lishments directly  connected  with  its  lines.  But  in  thac 
case  the  Union  Stock  Yards  Company  was  engaged  in  the 
business  of  carrying  freight,  and  held  itself  out  to  the 
public  generally  to  receive  all  live  stock  shipped  over  the 
railroads  and  to  carry  it  from  the  railroad  terminus  to  its 
destination,  and  this  service  was  rendered  for  hire.  In 
that  case  it  is  said  (p.  82)  :  "If  a  person  or  a  corporation 
holds  itself  out  to  the  public  as  offering  its  services  to  all 
persons  similarly  situated,  and  performs  a  service  in  the 
transportation  of  persons,  freight  or  intelligence,  it  is  a 
common  carrier  in  the  particular  spheres  of  such  employ- 
ment." Obviously,  the  rule  stated  there  has  no  applica- 
tion to  the  case  under  consideration. 

It  is  aligned,  since  the  rural  line  is  partially  constructed 
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upon  public  highways  and  since  our  statute  (Rev.  St. 
1913,  sec.  7418)  grants  a  right  of  way  upon  the  public 
roads  of  the  state  to  "any  telegraph  or  telephone  company 
incorporated  or  doing  business  in  this  state/'  that  the  de- 
fendant cannot  deny  that  it  is  a  common  carrier,  nor  that 
it  is  subject  to  public  control  as  such.  That  contention, 
however,  is  to  mistake  the  effect  for  the  cause.  Though 
the  statute  gives  to  all  telephone  companies  engaged  in 
public  service  a  right  of  way  over  the  public  roads,  it 
does  not  follow  that  any  one  who  erects  poles  and  strings 
telephone  wires  upon  a  public  road  is  a  telephone  com- 
pany or  common  carrier.  If  the  farmers'  rural  line  is 
not  the  line  of  a  "telephone  company,"  it  may  be  that  it 
has  no  right  upon  the  highway  and  is  there  only  by  public 
sufferance,  but  the  fact  that  it  is  on  the  highway  cer- 
tainly does  not  characterize  the  nature  of  the  service 
which  it  renders. 

Again,  it  is  contended  that  the  property  of  the  defend- 
ant is  impressed  with  a  public  interest,  for  the  reason 
that  it  monopolizes  telephone  territory.  It  is  argued  that 
the  line  extending  through  this  territory  and  rendering 
the  service  that  it  does  creates  a  situation  which  would 
render  it  unprofitable  and  impracticable  for  any  other 
telephone  company  to  extend  a  line  into  the  same  terri- 
tory, by  reason  of  the  fact  that  so  few  are  left  to  become 
subscribers.  The  situation  may  be  a  matter  of  public  in- 
terest and  may  render  impracticable  the  extension  of  tele- 
phone service  in  that  territory,  but,  unless  the  rural  line 
constructed  by  the  defendant  is  a  common  carrier,  it  does 
not  come  within  the  jurisdiction  of  the  railway  commis- 
sion, no  matter  how  great  the  public  interest  in  the  mat- 
ter may  be.  The  state,  through  its  legislative  authority, 
even  though  the  enterprise  is  not  a  common  carrier,  may, 
when  it  pleases,  deem  it  wise  to  prevent  such  organiza- 
tions from  constructing  their  lines  upon  or  across  the 
public  highways,  and  thus  save  that  territory  to  public 
service  companies  which  will  serve  the  entire  community, 
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but  this  is  not  a  matter  for  the  railway  commission,  nor, 
at  this  time,  for  the  court  to  pass  upon. 

In  Illinois,  where  the  law  places  public  utilities  and 
the  property  thereof,  "devoted  to  a  public  use,"  under  the 
supervision  of  the  public  utilities  commission,  it  is  held 
that  a  mutual  telephone  association,  which  has  no  charter 
authority  to  engage  in  public  telephone  service,  to  take 
on  new  members,  or  to  devote  its  property  to  a  public  use, 
and  is  organized  for  the  private  use  of  its  members  only, 
and  not  for  profit,  is  not  within  the  jurisdiction  of  the 
commission  as  a  common  carrier.  State  Pivblic  Utilities 
Commission  v.  Bethany  Mutual  Telephone  Ass^n,  270  111. 
183;  State  Public  Utilities  Commission  v,  Okaw  Valley 
Mutual  Telephone  Ass'n,  282  111.  336.  The  court  in  the 
case  first  above  cited  said  (p.  185) :  "To  constitute  a 
public  use  all  persons  must  have  an  equal  right  to  the 
use,  and  it  must  be  in  common,  upon  the  same  terms,  how- 
ever few  the  number  who  avail  themselves  of  it.  It  is  not 
essential  to  a  public  use  that  its  benefits  should  be  re- 
ceived by  the  whole  public  or  even  a  large  part  of  it,  but 
they  must  not  be  confined  to  specified,  privileged  per- 
sons.'^ 

In  Missouri,  where  a  statute,  somewhat  similar  to  our 
own,  places  under  the  public  service  commission  utilities 
engaged  "in  the  conduct  of  the  business  of  affording  tele- 
phonic communications  for  hire,"  it  was  held,  in  State  v. 
Public  Service  Commission,  272  Mo.  627,  L.  R.  A.  1918C, 
820,  that  a  mutual  telephone  company,  the  members  of 
which  own  their  own  instruments  and  maintain  their  lines 
to  a  central  station  and  contribute  a  quarterly  amount 
to  maintain  such  station,  does  not  furnish  telephonic  com- 
munication for  hire,  although  a  fee  is  exacted  in  case  a 
nonsubscriber  talks  on  a  telephone  on  the  company's 
switchboard  to  one  on  a  connecting  line.  The  court  in 
that  case  said  (p.  640) :  "The  constitution  and  by-laws 
and  the  oral  testimony  all  point  to  the  conclusion  that 
the  Auxvasse  CJompany  is  primarily  a  private  organiza- 
tion not  operated  for  hire.     Operation  for  hire  is  a  pre- 
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requisite  to  supervision  by  the  commission.  The  reason 
is  plain.  The  commission  was  created,  as  is  evident  fi-om 
the  entire  statute  defining  its  powers,  not  to  interfei-e 
with  individual  action  except  where  same  assumes  a  pub- 
lic nature,  but  to  provide  regulations  and  give  plenary- 
power  as  defined  by  the  statute  to  the  commission  to  con- 
trol such  utilities  as  from  their  nature  and  operations 
may  affect  the  interests  of  the  general  public.  All  such 
organizations  are  commercial  in  their  nature  in  that  they 
are  not  conducted  for  favors,  but  for  fees.  Recognizing 
this  fact,  the  framers  of  the  public  service  act  made  this 
a  condition  precedent  to  commission  control.  That  a  fee 
may  be  exacted  from  nonsubscribers  for  talking  from  a 
telephone  on  the  company's  switchboard  to  one  on  a  con- 
necting line  does  not  militate  against  the  cori'ectness  of 
the  conclusion  that  this  company  does  not  afford  tele- 
phonic communications  for  hire.  ♦  »  ♦  The  fee  thus 
authorized  to  be  charged  is  but  an  incident  in  the  general 
conduct  of  the  business  of  the  company,  and  is  not  in- 
dicative of  its  character,  which  is  to  serve  those  who  sus- 
tain it  and  not  the  general  public.^' 

In  the  case  under  consideration,  the  association  of  these 
ten  farmers  and  their  joint  ownership  in  a  rural  telephone 
line,  extending  from  Norfolk  to  their  properties,  cannot 
be  dignified  by  the  appellation  of  a  public  service  com- 
pany. Their  property  has  never  been  dedicated  nor  de- 
voted to  a  public  use.  It  was  i)rovide<l  merely  as  a  pri- 
vate convenience.  These  farmers  do  not  pretend  to,  nor 
do  they,  render  a  service  to  the  public.  Though  outsiders 
may  call  them  over  their  lines,  they  do  not  guarantee  a 
faithful  and  careful  transmission  of  the  message,  nor  are 
they  obligated  to  the  public  to  any  degree  of  care  in  keep- 
ing their  lines  in  efficient  readiness  for  use.  They  permit 
and  invite  such  messages  to  come  to  them  for  their  own 
convenience.  They  render  no  semce,  they  make  no  profit, 
they  exact  no  compensation,  and  cannot  be  held  to  be  "a 
telephone  company  engaged  in  the  transmission  of  mes- 
sages for  hire/'  within  the  meaning  of  our  statute. 
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Since  they  were  not  operating  as  a  common  carrier,  the 
railway  commission  has  no  jurisdiction,  and  the  order 
made  was  without  authority  of  law. 

The  judgment  of  the  trial  court  is  therefore 

Affirmed. 


C'nARLBS  Thompson  et  al.,  appellants,  v.  Colfax  County 

ET  AL.^   APPELLEES. 

Filed  June  23»  1921.    No.  21505. 

1.  Evidence  examined,  and  held  to  justify  a  directed  verdict. 

2.  Counties  and  Oounty  Officers:  Dbains:  Agency:  County  Sub- 
VEYOR.  Under  article  I,  ch.  19,  Rev.  St.  1913,  the  county  surveyor 
acts  under  tlie  mandate  of  the  statute,  and  not  as  agent  or  trustee 
of  the  county,  and  there  is  no  statutory  provision  making  the 
county  liable  for  his  neglect  of  duty. 

3.    :  :  :    County  Commissioners.   Under  article  I, 

ch.  19,  Rev.  St.  1913,  the  board  of  county  commissioners  act  as 
agents  or  trustees  of  the  persons  whose  property  is  chargeable 
with  the  cost  of  the  work,  and  not  for  the  county,  and  the  statute 
having  failed  to  make  the  county  liable  for  their  neglect  or  delay, 
this  action  cannot  be  maintained. 

4.  Brains:  Contract:  Authority  of  County.  The  construction  com- 
pany, in  entering  into  the  contract  mentioned  in  the  opinion,  is 
presumed  to  have  known  the  extent  of  the  county's  authority  and 
the  limitations  thereof,  and  to  have  contracted  with  reference  to 
such  delays  as  might  grow  out  of  the  work  to  be  performed. 

5.  Trial.  It  is  not  error  to  reject  documentary  evidence  of  an  ad- 
mitted fact 

Appeal    from  the  district  court    for    Colfax    county: 
Frederick  W.  Button^  Judge.    Affirmed. 

^toitzler  d  Sicitzler,  for  appellants. 

li.   F.   Farrell  W.  li.  SadUek  and   George   TV.   Wertz, 
contra. 

Heard  before  Morrissby,  C.J.,  Flaxsbirg  and  Rose., 
JJ.,  Allen  and  Rbdick,  District  Judges. 
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Allbn^  District  Judge. 

Charles  and  George  K.  Thompson^  doing  business  in  the 
trade  name  of  Charles  Thompson  Company,  appealed 
from  the  judgment  of  the  district  court  entered  on  a 
directed  verdict  for  the  defendants. 

During  the  trial,  by  leave  of  court  and  by  interlineation^ 
the  plaintiffs  amended  their  amended  petition  by  striking 
out  all  allegations  respecting  the  depreciation  of  the 
machinery  during  the  time  it  is  said  to  have  been  idle,  and 
stated  the  substance  of  their  claim  as  follows :  ^That  on 
account  of  the  acts  of  the  defendant  in  preventing  it  from 
(•ontinuing  the  work  in  digging  the  ditch  it  was  compelled 
to  leave  on  the  ground  and  exposed  to  the  elements  all  of 
its  machinery;  that  it  was  prevented  from  using  said 
machinery  in  other  work  on  account  of  the  promises  from 
time  to  time  by  the  defendants  that  the  marking  stakes 
would  be  furnished  plaintiff  so  that  it  could  continue  its 
work.  Plaintiff  says  that  the  damage  to  plaintiff  by  rea- 
son of  increased  cost  to  return  machine  and  crew  to  the 
right  of  way  for  additional  excavation  was  |100,  and  loss 
of  use  of  said  machinery  was  the  sum  of  |4,200,  or  a  total 
loss  of  $4,300,  for  which  plaintiff  has  made  claim  and  de- 
mand, and  payment  has  been  refused.'' 

By  a  cross-petition  the  Union  Pacific  Railroad  Company 
was  brought  into  the  case,  but  went  out  on  a  demurrer,  so 
that  the  controversy  is  between  the  plaintiffs  and  Colfax 
county. 

June  28,  1917,  the  Elkhom  Construction  Company  and 
Colfax  county,  by  its  board  of  county  commissioners,  en- 
tered into  a  written  contract  pursuant  to  article  I,  ch.  19^ 
Rev.  St.  1913,  for  the  digging  of  a  drainage  ditch  north- 
Wv;st  from  the  city  of  Schuyler  and  across  the  right  of 
way  of  the  Union  Pacific  Railroad  Company,  and  for  sev- 
eral miles  beyond  the  initial  point;  but  before  the  work 
was  commenced,  and  by  the  consent  of  the  board  of  county 
commissioners,  the  contract  was  assigned  to  the  plain- 
tiffs, and  they  became  subrogated  to  the  rights,  duties  and 
obligations  of  the  construction  company  thereunder.    The 
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vork  began  August  18,  1917,  and  ended  for  that  year,  be- 
cause of  the  frozen  condition  of  the  ground,  December 
6,  1917.  The  ditch  was  dug  to  the  south  line  of  the  rail- 
road company's  right  of  way  and  for  a  distance  of  200 
feet  north  thereof,  but  no  marking  stakes  were  placed  on 
the  right  of  way  or  work  done  thereafter  until  after  the 
railroad  company  was  forced  to  permit  it  to  proceed. 

The  testimony  shows  that  the  plaintifiFs  requested  the 
county  surveyor  to  place  marking  stakes  from  the  point 
where  the  work  ceased  December  6, 1917,  to  the  end  of  the 
proposed  ditch,  but  he  refused  to  do  so  until  the  question 
of  crossing  the  railroad  company's  right  of  way  was  set- 
tled, because  the  ditch  might  cause  the  right  of  way  to  be 
flooded. 

It  appears  that  the  plaintiffs  and  Colfax  county,  acting 
in  good  faith,  negotiated  with  the  Union  Pacific  Bailroad 
Company  for  some  months  to  secure  an  easement  across 
its  right  of  way,  but,  failing,  therein,  the  railroad  com- 
pany was  forced  to  yield  by  a  peremptory  writ  of  man- 
damus issued  by  the  district  court  July  18,  1018,  and  the 
work  was  resumed  the  following  August  and  completed 
Ifovember  10,  1918,  and  full  payment  was  made  by  the 
county. 

There  is  no  testimony  that  the  plaintiffs  made  any  effort 
to  employ  the  machinery  in  other  work,  or  that  they  took 
steps  to  prevent,  or  to  minimize,  the  damage  they  claim 
to  have  sustained  by  reason  of  its  lying  idle.     . 

Assignments  of  error  1  and  2  are  to  the  effect  that  the 
district  court  erred  in  directing  a  verdict  for  the  defend- 
ant on  the  ground  that  there  was  not  sufficient  evidence 
to  sustain  a  verdict  for  the  plaintiffs  and  that  there  was 
r.o  question  of  fact  for  the  jury's  determination. 

Readily  conceding  that,  in  directing  a  verdict,  the  court 
must  construe  the  testimony  favorably  for  the  plaintiff, 
and  that  it  is  error  to  direct  a  verdict  when  there  is  testi- 
mony sufficient  to  support  a  verdict  for  the  plaintiff,  in 
the  absence  of  countervailing  evidence,  we  have  to  say 
that  we  think  that  these  assignments  are  not  well  taken. 
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The  plaintiffs  base  their  right  to  recover  on  two  propo- 
sitions :  ( 1 )  That  there  was  unnecessary  delay  and  n^lect 
on  the  part  of  the  county  surveyor  in  setting  marking 
stakes  from  the  point  north  of  the  railroad  company's 
right  of  way  where  the  work  ceased  in  1917  to  the  end  of 
the  proposed  ditch  so  that  work  could  not  be  promptly  re- 
sumed in  the  spring  of  1918.  This  contention,  however, 
is  removed  from  the  case  when  it  is  remembered  that  the 
county  surveyor  acted  under  the  mandate  of  the  statute, 
and  not  as  agent  or  trustee  of  the  county,  and  there  is  no 
statutory  pi-ovision  making  the  county  liable  for  his 
neglect  of  duty.  And  ( 2 )  that  there  was  unnecessary  de- 
lay and  neglect  on  the  part  of  the  board  of  county  com- 
missioners, and  therefore  damage  to  the  plaintiffs,  in  pro- 
curing the  right  to  caiTy  the  work  across  the  railroad 
company's  right  of  way.  But  in  executing  the  contract 
the  board  of  county  commissioners  acted  as  trustees  for 
the  persons  whose  property  was  chargeable  with  the  co»t 
of  the  work,  and  not  for  the  county,  and,  the  statute  hav- 
ing failed  to  give  the  plaintiffs  a  remedy  in  damages  for 
their  neglect,  this  action  cannot  be  maintained.  McDon- 
ald d  Penfield  v.  Dodge  County^  41  Neb.  905,  908 ;  Cement 
Products  Co.  V.  Martin  County ^  142  Minn.  480;  Hughes  t\ 
Monroe  County,  147  X.  Y.  49,  39  L.  R.  A.  33,  and  notes; 
Snethen  v.  Harrison  County^  172  la.  81;  Plumbing  Sup- 
ply Co.  V.  Board  of  Education,  32  S.  Dak.  270 ;  1  Beach, 
Public  Corporatioiis  (1893)  sec.  262.  Nor  is  there  an  im- 
plied liability.    Alden  v.  Todd  County,  140  Minn.  175. 

In  entering  into  the  contract,  the  construction  company 
is  presumed  to  have  known  the  extent  of  the  county's  au- 
thority and  the  limitations  thereon  and  to  have  contracted 
with  reference  to  such  delays  as  might  grow  out  of  the 
work  to  be  perfonned.  Humholt  County  v.  Ward  Bros., 
163  la.  510. 

It  is  urged  that  the  district  court  erred  in  refusing  to 
admit  in  evidence  the  pleadings  and  documents  in  the 
case  of  the  State  of  Nebraska,  ex  rel.  County  of  Colfax  v. 
Union  Pacific  Railroad  Company,  but  the  ruling  was  not 
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erroneous.  It  was  conceded  that  there  was  delay  in  se- 
curing the  right  to  cross  the  railroad  company's  right  of 
way  until  July  18,  1918,  and,  as  these  documents  were 
offered  to  prove  an  admitted  fact,  they  were  properly 
i-ejected. 

Other  reasons  which  would  sustain  the  rulings  of  the 
district  court  readily  suggest  themselves  to  the  mind,  but 
are  not  noticed  because  the  court  is  committed  to  the  doc- 
trine that  it  will  consider  no  error  not  assigned. 

We  have  carefully  examined  the  record  and  find  no  re- 
versible error.  The  judgment  of  the  district  court  is, 
therefore, 

Affirmed. 


Fremont  Scott^  appellee^  v.  Scotts  Bluff  County,  ap- 
pellant. 

Filed  Juxe  23,  1921.    No.  21572. 

1.  Sheriffs:  Deputy  Sheriff:  "Public  Offices."  A  deputy  sheriff 
who  is  appointed  by  the  sheriff  to  act  as  Jailer  is  a  public  officer, 
and  a  contract  between  him  and  the  board  of  county  commis- 
sioners by  which  he  agrees  to  perform  the  duties  of  jailer  for  a 
different  compensation  than  that  fixed  by  law  is  against  public 
policy  and  void. 

2.  Offlcen:  "Public  Offices."  A  Janitor  of  a  courthouse  is  not  a 
public  officer,  but  an  employee. 

3.  Sheriffs:  Jailer:  Compensation.  Under  the  statute,  a  duly  ap- 
pointed and  qualified  deputy  sheriff  who  has  been  selected  by  his 
principal  to  perform  the  duties  of  Jailer  is  entitled  to  $1.50  a  day 
for  his  services,  "where  there  are  prisoners  confined  in  the  county 
Jail." 

4.  Appeal:  Law  of  the  Case.  Evidence  introduced  on  the  second 
trial  of  the  case  examined  and  found  to  be  substantially  the  same 
as  that  introduced  on  the  first.  Heldy  that  the  rule,  the  law  of 
the  case,  applies. 

5.  Judgment:  Res  Judicata.  Res  judicataj  the  law  of  the  case,  and 
stare  dedaia  belohg  to  the  same  family  and  have  In  view  the  de- 
termination of  controverted  questions  of  fact  and  of  law. 

Appeal  from  the  district  court  for  Scotts  Bluff  county : 
Wn.LL\M  H.  Wbstover^  Judge.    Affirmed. 
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J,  L.  Grimm  and  Morrow  &  Morrow,  for  appellant. 
F.  A.  Wright  and  M other sead  d  York,  contra. 

Heard  before  Morbissey^  €.J.,  Aldeich,  Flansburg  and 
RosB^  J  J.,  Allen  and  Redick,  District  Judges. 

Allen,  District  Judge. 

The  plaintiff,  Fremont  Scott,  filed  a  claim  against 
Scotts  Bluff  county  with  the  board  of  county  commis- 
sioners for  11,684.50  for  1,123  days'  services  as  jailer  at 
$1.50  a  day  in  caring  for  prisoners  confined  in  the  county 
jail.  From  an  order  refusing  to  allow  his  claim  he  ap- 
pealed to  the  district  court,  where  the  case  was  tried  to 
the  court,  a  jury  being  waived,  and  judgment  was  entered 
for  the  defendant,  and  Scott  appealed  to  this  court,  where 
the  judgment  was  reversed  and  the  case  remanded  for 
further  proceedings. 

On  a  retrial  to  a  jury  before  Westover,  Judge,  sitting 
for  Hobart,  Judge,  the  court  directed  a  verdict  for  the 
plaintiff  in  the  sum  of  $1,964.50,  and  from  judgment 
thereon  this  appeal  was  taken. 

September  30,  1913,  by  a  resolution  duly  adopted,  the 
board  of  county  commissioners  employed  the  plaintiff  as 
'^janitor  for  courthouse,  salary  $50  per  month,"  and  the 
next  day,  October  1,  1913,  the  sheriff  duly  appointed  him 
"deputy  sheriff  to  act  as  jailer  and  to  do  other  work  per- 
taining to  the  office  of  sheriff.-^  October  4,  1913,  he  duly 
qualified  as  deputy  sheriff  and  jailer  and  entered  upon 
the  discharge  of  his  duty  as  jailer  on  the  7th,  the  bond 
reciting  that  "Fremont  Scott  has  been  appointed  deputy 
sheriff  and  jailer  in  and  for  Scotts  Bluff  county,  Ne- 
braska." 

1.  The  defendant  does  not  seriously  contend  that  the 
services  were  not  performed  by  the  plaintiff  as  he  claims, 
but  it  is  said  that  by  a  contract  with  the  board  of  county 
commissioners  he  was  to  act  as  janitor  and  jailer  at  $50 
a  month,  that  the  evidence  ou  the  second  trial  differs  from 
that  on  the  first,  and  that  the  rule,  the  law  of  the  case, 
does  not  apply. 


Vol.  106]  JANUARY  TERM,  1921.  357 


Scott  V.  Scotts  Bluff  County. 


On  the  fii-st  trial,  Harry  Johnson,  chairman  of  the 
board  of  county  commissioners,  testified  as  follows :  "Q. 
Mr.  Johnson,  on  that  day  the  recoi-d  shows  that  Fremont 
t?cott  was  appointed  janitor  for  the  courthouse.  Do  you 
linow  whether  or  not  that  contains  the  complete  transac- 
tion that  was  made  there  that  day?  A.  The  record  does 
not  show  the  complete  transaction  that  took  place.  Q. 
What  was  the  complete  transaction?  A.  I  invited  Mr. 
Scott  in  the  office  and  asked  him  if  he  would  take  care  of 
the  courthouse  and  jail  at  $30  a  month,  and  Mr.  Scott 
said  he  would."  On  the  second  trial  Johnson  testified  as 
follows:  "Ci.  Do  you  remember  the  conversation  that 
took  place  between  the  commissioner  and  Mr.  Scott  at 
that  time?  A.  I  know  what  the  agreement  was.  Q.  What 
was  the  agreement?  A.  Mr.  Scott  agreed  to  take  care — It 
was  the  understanding  that  Mr.  Scott  was  to  take  care  of 
the  jail  and  to  do  the  janitor  work  at  $50  a  month.  Q. 
And  did  he  agree  to  that?    A.   He  agreed  to  that." 

We  think  that  the  evidence  was  substantially  the  same 
as  that  introduced  on  the  first  trial  and  that  the  rule,  the 
law  of  the  case,  applies.    Roper  v.  MUhourn,  100  Neb.  730. 

2.  It  is  provided  by  section  5738,  Rev.  St.  1»13,  that 
^^The  sheriff  may  appoint  such  number  of  deputies  as  he 
sees  fit."  It  is  provideil  by  section  3541  that  "The  jailer 
or  keeper  of  the  jail  shall,  unless  the  sheriff  elect  to  act 
as  jailer  in  person,  be  a  deputy  appointed  by  the  sheriff, 
and  such  jailer  shall  take  the  necessary  oath  before  enter- 
ing upon  the  duties  of  his  office;  provided,  the  sheriff  shall 
in  all  cases  be  liable  for  the  negligence  and  misconduct  of 
the  jailer,  as  of  other  deputies."  ,And  by  section  2441: 
^^Where  there  are  prisoners  confine<l  in  the  county  jail, 
one  dollar  and  fifty  cents  per  day  shall  be  allowed  the 
sheriff  as  jailer." 

Under  the  holding  in  Dunkel  r,  I  fall  County  y  89  Neb. 
585,  we  think  the  i)laintiff  is  entitled  to  recover. 

3.  It  is  clear  that  the  plaintiff  was  duly  appointed  and 
qualified  as  deputy  sheriff  and  acteil  as  jailer,  performing 
the  duties  claimed  by  him.     It  is  equally  clear  that,  for  the 
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performance  of  such  duties,  he  received  no  compensation 
save  |50  a  month  as  janitor.  In  view  of  the  fact  that  this 
court  has  repeatedly  held  that  a  contract  with  a  public 
officer  to  perform  the  duties  of  his  office  for  a  different 
compensation  than  that  fixed  by  law  is  void,  and  that  it 
has  been  so  held  in  this  case,  the  rule,  the  law  of  the  case, 
is  applicable.  Res  judicata,  the  law  of  the  case,  and  stare 
decisis  are  members  of  the  same  family  and  have  in  view 
thb  final  termination  of  controverted  questions  of  fact  and 
of  law.  Where  a  final  judgment  has  been  entered  on  a 
proved  or  admitted  state  of  facts,  it  is  conclusive  on  the 
parties  and  their  privies,  and  where  this  court  ha^  de- 
clared that  a  given  rule  is  applicable  to  a  question  before 
it,  and  the  case  is  brought  here  a  second  time,  the  rule 
thus  announced  becomes  the  law  of  the  case  and  will  not 
be  changed,  unless  the  testimony  on  the  second  trial  ma- 
terially differs  from  that  on  the  first,  or  there  is  some 
other  strong  reason  for  adopting  a  different  rule.  So, 
where  the  court  has  decided  a  question  of  law  in  another 
case  and  a  like  state  of  facts  is  subsequently  presented, 
the  rule  of  stare  decisis  applies  and  will  not  be  easily 
changed. 
The  judgment  of  the  district  court  is 


Affirmbd. 


Swift  &  Company^  appellant,  v.   Foy  S.   Prince,  ap- 
pellee. 

Filed  June  23,  1921.    No.  21998. 

1.  Master  and  Servant:  Workmen's  Compensation:  Appeal:  Con- 
FUCTiNO  Evidence.  Where  the  district  court  in  a  workmen's  com- 
pensation case  finds,  on  substantially  conflicting  evidence,  that 
the  employee  was  injured  in  a  particular  manner,  such  finding  of 
fact  will  not  be  reversed  on  appeal  unless  clearly  wrong. 

2.    :  :     Penalty.    Held,  that  a  reasonable   controversy 

existed  in  this  case  between  the  employer  and  the  employee  as  to 
liability  for  compensation,  and  that  the  employer  is  not  liaUe  for 
50  per  cent,  penalty  added  for  waiting  time  for  delinquent  pay- 
ments. 
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Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakbley,  Judge.  Affirmed  in  part,  and  modi- 
fied in  part. 

Ourley,  Fitch^  West  d  Hickman,  for  appellant. 

T.  J.  McGuire,  contra. 

Heard  before  Morrissey^  C. J.,  Aldrich,  Flansburg  and 
Rose,  JJ.,  Beglby  and  Lesue^  District  Judges. 

Bbgley,  District  Judge. 

This  is  a  proceeding  under  the  workmen's  compensation 
act.  On  December  11,  1919,  Foy  S.  Prince  was  employed 
by  Swift  &  Company  as  demurrage  clerk,  doing  special 
l^ork  out  of  the  superintendent's  office,  receiving  as  his 
wages  the  sum  of  |27.50  a  week,  and  on  said  date  he  re- 
ceived personal  injuries  causing  the  second  vertebra  of  his 
neck  to  be  bi*oken.  He  applied  for  and  received  an  award 
of  compensation  from  the  compensation  commissioner  of 
the  state  of  Nebraska.  From  this  award  Swift  &  Com- 
pany  appealed  to  the  district  court,  where  it  filed  a  peti- 
tion admitting  the  relationship  of  employer  and  employee; 
that  both  were  bound  by  the  workmen's  compensation  act ; 
and  that  defendant  received  an  injury  on  December  11, 
1919,  while  engaged  in  the  employ  of  Swift  &  Company, 
consisting  of  the  fracture  of  the  second  vertebra  of  his 
neck;  and  further  alleging  that  "said  injury  was  caused 
by  the  defendant  engaging  in  fooling,  scuffling  and  horse- 
I>lay  with  one  McLaughlin,  all  of  which  was  not  a  part  of 
nor  incident  to  said  defendant's  employment;  and  plaintiff 
contends  that  said  injuries  did  not  occur  in  the  course  of 
nor  arise  out  of  defendant's  employment,  and  therefore  he 
cannot  recover  comi)ensation  under  aforesaid  law."  De- 
fendant filed  an  answer  in  which  he  alleged  that  an  injury 
was  received  while  in  the  course  of  and  arose  out  of  his 
employment;  that  plaintiff  had  notice  of  same,  and  told 
defendant  and  others  that  it  would  compensate  defendant 
tht;refor. 

The  district  court  found  that  Prince  sustained  his  injury 
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as  the  result  of  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  that  at  the  time  he  sus- 
tained such  injuiy  he  was  not  engaged  in  any  playful  or 
sportive  acts  of  any  kind  with  any  person,  and  that  he  had 
no  knowledge  of  any  playful  or  sportive  act«  being  perpe- 
trated, and  awarded  him  compensation  in  the  sum  of  f  15 
a  week  for  300  weeks  and  45  per  cent,  of  his  wages,  or  |12 
a  week  for  the  remainder  of  his  life,  all  medical  and  hos- 
pital expenses  provided  by  law,  ^7.50  a  week  from  the  11th 
day  of  December,  1919,  to  the  date  of  the  decree,  February 
18,  1921,  being  a  50  per  cent,  penalty  added  for  waiting 
time,  and  f600  for  attorney  fees.  Swift  &  Company  has 
now  brought  the  case  to  this  court  for  review. 

It  will  be  noted  that  the  question  to  be  determined  is 
primarily  one  of  fact  as  to  how  the  injury  occurred.  The 
defendant  testified  that  his  duties  were  watching  and 
taking  the  temperature  of  meat  in  various  cooling-rooms 
and  inspecting  cars  for  loading  as  to  temperature,  icing, 
etc.;  that  his  headquartera  was  in  the  checkers'  office, 
which  was  a  room  adjoining  the  shipping-room  with  a  door 
opening  between ;  that  he  was  using  a  thermometer  and  a 
flashlight  for  the  purpose  of  his  work,  which  he  kept  in 
the  shipping-room  for  safe-keeping ;  that  both  rooms  were 
poorly  lighted,  and  on  the  morning  in  question  he  went 
from  the  shipping-room  into  the  checkers'  office,  when  he 
discovered  he  did  not  have  his  flash-light,  and  turned  to 
go  back  to  the  shipping-room  to  get  it,  when  he  ^^bumped"^ 
into  one  James  L.  McLaughlin,  a  government  meat  in- 
spector, whose  duties  required  his  presence  in  and  about 
the  shipping  and  checking-rooms;  that  he  do^«  not  re- 
member what  happened  after  that,  and  when  he  recovered 
consciousness  McLaughlin  was  assisting  him  to  arise; 
that  there  was  no  wrestling,  scuffling,  or  horse-play,  or 
anything  of  that  nature  with  McLaughlin  or  any  one  else 
on  that  day;  that  he  was  thereupon  taken  to  a  hospital 
where  an  X-ray  examination  showe<l  that  the  second 
vertebra  of  his  neck  was  broken,  which  is  a  permanent  in- 
jury.   His  testimony  is  corroborated  by  that  of  McLaugh- 
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lin.  Two  employees  of  the  company  who  were  present  at 
the  time  testified  that  there  was  no  wrestling,  scuffling, 
or  horse-play,  or  anything  of  that  nature,  at  the  time  of 
the  accident.  One  employee  who  wa»  present  testified 
that  Prince  and  McLaughlin  were  scuffling;  but  he  was  at 
work,  with  his  back  turned,  and  did  not  see  the  accident. 

Appellant  claims  to  have  successfully  impeached  the 
testimony  of  Prince  and  McLaughlin  by  the  introduction 
of  written  statements  signed  by  them,  in  which  they  stated 
that  at  the  time  of  the  accident  they  were  engaged  in 
scuffling  and  fooling,  and  also  by  evidence  of  oral  state- 
ments to  the  same  effect  made  by  Prince.  Prince  and 
McLaughlin  explained  the  circumstances  attending  the 
signing  of  the  statements  by  testifying  that  they  were 
prepared  by  the  attoraey  for  Swift  &  Company,  and  upon 
being  presented  to  them  for  signature  they  objected  to  the 
statements,  and  both  were  induced  to  sign  on  the  repre- 
sentation of  the  attorney  for  Swift  &  Company  that  it  was 
merely  a  plant  record  and  a  matter  of  form  for  the  benefit 
of  the  Chicago  office;  that  Prince  had  always  been  a  re- 
liable and  trustworthy  employee,  and  that  Swift  &  Com- 
pany would  do  what  was  right  by  him,  and  that  he  had 
nothing  to  worry  about;  that  after  signing  said  state- 
ment Prince  was  paid  |15  a  week  for  13  weeks  by  Swift  & 
Company,  which  he  supposed  was  compensation,  but,  upon 
the  hearing  before  the  compensation  commissioner, 
learned  that  the  same  was  from  some  welfare  fund  of  the 
company.  Prince  also  denied  making  any  oral  state- 
ments except  in  the  office  of  Dr.  Ix)rd,  to  whom  he  was 
sent  by  Swift  &  Company  after  making  the  written  state- 
ment to  them.  If  this  evidence  is  to  be  believed,  the 
writings  signed  by  the  witnesses  are  of  little  or  no  value. 

The  trial  court  saw  the  witiiesses  and  heard  their  testi- 
mony, and  its  findings,  upon  conflicting  evidence,  should 
not  be  disturbed.  It  is  the  rule  in  cases  of  this  kind  that 
findings  of  fact,  supported  by  sufficient  evidence,  or  find- 
ings of  fact  on  substantially  conflicting  evidence,  will  not 
be  reversed  unless  clearly  wrong.  Ame^ucan  Smelting  d  Re- 
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fining  Co.  v.  Casail,  104  Neb.  706 ;  Christensen  v.  Protector 
Sales  Co.,  105  Neb.  389. 

The  appellant  further  urges  that  the  court  erred  in 
finding  that  Prince  was  entitled  to  recover  |7.50  a  week 
from  December  11, 1919,  to  the  date  of  the  decree,  on  the 
ground  that  there  was  a  reasonable  controversy  between 
the  parties  hereto,  and  with  this  contention  we  are  in- 
clined to  agree.  Where  the  appellee  furnishes  a  written 
statement  over  his  own  signature  which  shows  that  no 
liability  is  attached  by  reason  of  the  accident,  the  same 
furnishes  a  reasonable  ground  for  the  employer  to  with- 
hold payment  of  compensation  and  to  have  that  state- 
ment tested  in  a  court  of  competent  jurisdiction. 

Objection  is  also  made  as  to  the  amount  of  allowance 
\  for  attorney  fees,  but  the  same  is  not  so  disproportionate 
to  the  services  rendered  as  to  cause  a  reversal.  The  find- 
ings and  awards  of  the  district  court  are  therefore  affirmed 
in  all  instances,  except  the  finding  and  awarding  Prince 
17.50  a  week  from  December  11,  1919,  to  February  18, 
1921,  which  is  set  aside,  and  the  proceedings  remanded, 
with  direction  to  the  district  court  to  reform  the  decree  to 
comply  with  these  views. 

Affirmed  in  part  and  modified  in  part. 


Ross  Roberts  v.  State  of  Nebraska. 

Filed  June  23,  1921.    No.  21762. 

1.  Orlmlnal  Law:  Instbuctionb.  Where  the  first  count  of  an  in- 
formation charges  the  defendant  with  having  committed  statatory 
rape  in  October,  1918,  and  the  second  count  charges  him  with  the 
same  offense  committed  in  March,  1919,  and  the  state  was  required 
to  elect  upon  which  count  it  would  prosecute,  and  elected  to  prose- 
cute under  the  allegations  contained  in  the  second  count  thereof, 
held  prejudicial  error  for  the  court  to  incorporate  the  first  count 
of  the  information  in  an  instruction  defining  the  issues  to  be  tried, 
without  further  instructing  the  Jury  that  the  state  had  abandoned 
its  charge  made  in  the  first  count  of  the  information,  or  that  said 
first  count  had  been  dismissed  by  the  court. 
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2.  Bapa:  Evidence:  Cobbobobation.  In  a  prosecution  under  an  in- 
fbrmation  charging  statutoiy  rape,  where  the  prosecuting  witness 
has  testified  positively  to  the  offense  having  been  committed  and 
the  defendant  has  positively  denied  committing  the  offense,  testi- 
mony of  a  brother-in-law  of  the  complaining  witness  that  he  saw 
the  defendant  near  the  building  in  which  the  complaining  witness 
claims  said  act  was  committed  is  not  sufficient  corroboration  of 
the  testimony  of  the  complaining  witness  to  sustain  a  conviction. 

Ebror  to  the  district  court  for  Red  Willow  County: 
Hanson  M.  Grimes^  Judge.    Reversed. 

J.  F.  Cordeal  and  F.  M.  Golfer,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  Ma^on 
Wheeler,  contra. 

Heard  before  Morrissey,  C.  J.,  Flansburg  and  Rose,  J  J., 
Bbglbt  and  Leslie,  District  Judges. 

Leslie,  District  Judge. 

A  complaint  and  information  was  filed  by  W.  R.  Starr, 
an  attorney  specially  appointed  by  the  court  to  prosecute 
the  plaintiff  in  error,  who  will  hereafter  be  referi*ed  to  as 
the  defendant. 

The  first  count  of  the  information  charges  that  the  de- 
fendant, on  or  about  the  last  day  of  October,  1918,  in  the 
county  of  Red  Willow,  "being  then  and  there  a  male 
person  of  the  age  of  18  years  and  upwards,  knowingly, 
unlawfully  and  feloniously  did  carnally  know  and  abuse 
one  Anna  Olary,  a  female  child  other  than  his  daughter  or 
sister,  without  her  consent,  and  said  Anna  Clary  then  and 
there  being  not  over  15  years  of  age,  and  of  previous  chaste 
character." 

The  second  count  charges  that  "on  or  about  the  29th 
day  of  March,  1919,  one  Ross  Roberts,  a  male  person  over 
the  age  of  18  years,  in  the  county  of  Red  Willow  and  state 
of  Nebraska,  in  and  upon  one  Anna  Clary,  then  and  there 
being  a  female  child  under  the  age  of  18  years,  and  not 
his  daughter  or  sister,  unlawfully,  feloniously,  forcibly 
and  against  her  will,  did  carnally  abuse;  she,  the  said 
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Anna  Clary  then  and  there  being  of  previous  chaste  char- 
acter.'' 

The  defendant  was  found  guilty,  motion  for  new  trial 
was  overruled,  the  defendant  was  sentenced  to  confine- 
ment in  the  penitentiary  for  a  period  of  three  years,  and 
from  this  judgment  has  prosecuted  error. 

Nine  assignments  of  error  are  presented  to  this  court 
by  counsel  for  defendant.  We  need  consider  only  the 
fourth,  fifth,  sixth  and  eighth  aBsignments. 

The  fourth  assignment  relates  to  instruction  No.  1. 
This  instruction  is  a  copy  of  counts  1  and  2  of  the  in- 
formation. 

At  the  conclusion  of  the  state's  evidence  it  was  re- 
quired to  elect  upon  which  count  it  would  stand,  and 
elected  to  prosecute  under  the  allegations  contained  in 
the  second  count,  which  charges  the  defendant  with  hav- 
ing sexual  intercourse  with  the  complaining  witness  in 
March,  1919.  The  first  count  charged  the  defendant  with 
having  had  such  relations  with  her  in  October,  1&18,  when 
she  was  under  15  years  of  age. 

It  was  error  for  the  court  to  have  incorporated  the  first 
count  of  the  information  as  a  part  of  instiniction  No.  1, 
without  instructing  the  jury  it  had  been  dismissed  by 
the  court,  and  that  it  was  not  to  consider  the  charge  con- 
tained therein. 

This  court  has  repeatedly  criticized  the  practice  of 
copying  pleadings  in  full  as  a  method  of  stating  the  issues 
to  the  jury.  The  inclusion  of  a  count  of  an  information 
which  contains  allegations  which  were  not  supported  by 
evidence,  and  which  the  state  elected  not  to  stand  upon, 
ordinarily  constitutes  prejudicial  error.  Jurors  are  not 
lawyers  and  many  of  them  cannot  discriminate  between 
the  portions  of  a  lengthy  charge  which  contains  state- 
ments made  in  pleadings  and  the  remainder  of  it.  Where 
a  count  in  an  information  charging  rape  contains  all^a- 
tions  which  are  supported  only  by  the  testimony  of  the 
complaining  witness,  and  the  state  has  elected  not  to 
prosecute  under  such  count,  it  is  error  to  include  the  alle- 
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gatioHB  of  such  count  in  that  part  of  the  court's  instruc- 
tions which  define  the  issues  to  be  tried,  and  if  the  review- 
ing court  is  satisfied  that  the  jury  has  been  misled  by  so 
doing  it  is  its  duty  to  grant  a  new  trial.  Hutchinson  v. 
Western  Bridge  &  Construction  Co.y  97  Neb.  439. 

The  fifth  assignment  relates  to  instruction  No.  14.  By 
this  instruction  the  trial  court  told  the  jury  that  "It  is  a 
rule  of  law  that,  if  a  witness  is  found  to  have  wilfully  or 
intentionally  sworn  falsely  upon  any  material  fact,  such 
witness  is  presumed  to  have  testified  falsely  as  to  other 
material  facts."  This  instruction  does  not  correctly  state 
the  law,  but  was  probably  not  in  this  case  prejudicial  to 
the  rights  of  the  defendant. 

The  sixth  assignment  relates  to  the  sixteenth  instruc- 
tion, which  is  as  follows :  "You  are  instructed  that  the 
time  of  an  alleged  offense  must  be  alleged  in  an  informa- 
tion with  certainty,  but  proof  is  admissible  to  show  that 
the  offense  charged  was  actually  committed  at  or  near 
the  time  alleged.  That  is,  the  state  must  satisfy  you  be- 
yond a  reasonable  doubt,  by  the  evidence,  that  the  crime 
charged  was  committed  within  three  years  next  prior  to 
the  date  of  the  filing  of  the  information  in  this  case,  to- 
wit,  November  17,  1919." 

This  instruction  could  only  have  confused  the  jury. 
There  is  no  evidence  in  the  record  from  which  they  could 
have  found  that  the  defendant  had  ever  had  sexual  inter- 
course with  the  complaining  witness  other  than  in  Octo- 
ber, 1918,  or  on  March  29,  1919,  There  is  no  evidence  in 
corroboration  of  the  testimony  of  the  complaining  wit- 
ness as  to  the  assault  alleged  to  have  been  committed  in 
October,  1918,  and  the  first  count  of  the  information  al- 
leging such  assault  was  dismissed  by  the  court.  Under 
these  circumstances  the  jury  were  not  at  liberty  to  con- 
eider,  nor  speculate  as  to,  whether  he  had  ever  assaulted 
her  at  any  other  time  than  on  March  29,  1919. 

The  eighth  assignment  deals  with  the  sufficiency  of  the 
evidence.  The  complaining  witness  testified  that  the  ac- 
cused entered  the  building  in  which  she  was  sleeping,  and 
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which  was  in  the  rear  of  defendant's  restaurant,  early  on 
the  morning  of  March  29, 1919,  and  there  had  sexual  inter- 
course with  her.  The  only  evidence  tending  in  the  least 
to  corroborate  the  testimony  of  the  complaining  witness  is 
the  testimony  of  Ulmer,  her  brother-in-law,  who  testified 
he  saw  the  defendant  near  the  door  of  the  building  in 
which  she  was  sleeping  between  1  and  2  o'clock  that 
morning.  He  further  testified  that  the  defendant's 
restaurant  was  lighted,  and  that  the  lights  outside  of  both 
buildings  made  the  surrounding  as  light  as  day.  At  most, 
Ulmer's  testimony  merely  shows  that  the  defendant  was 
in  the  vicinity  of  the  building  in  which  prosecuting  wit- 
ness said  the  act  was  committed ;  in  other  words,  that  the 
opportunity  was  present.  Mere  opportunity  is  not  in 
itself  suflBicient  to  corroborate  the  otherwise  unsupported 
evidence  of  the  complaining  witness.  In  Mott  v.  State, 
83  Neb.  226,  the  complaining  witness  testified  that  the 
defendant  had  sexual  intercourse  with  her  at  a  certain 
time  and  place.  He  as  positively  denied  it.  There  was 
evidence  that  he  had  been  seen  with  her.  Subsequently 
she  gave  birth  to  a  child,  which  was  born  within  the  period 
of  gestation  from  the  date  of  the  alleged  act  of  inter- 
course with  the  defendant,  thus  proving  intercourse  with 
some  one  about  that  date.  The  court  said  this  did  not 
corroborate  her  evidence.  In  the  case  at  bar  the  com- 
plaining witness  did  not  become  pr^nant,  and  there  is  no 
evidence,  aside  from  her  own  testimony  and  the  testi- 
mony of  a  Mrs.  Alexander,  that  she  ever  had  intercourse 
with  any  one.  The  witness  Alexander  testified  she  was 
with  the  complaining  witness  in  an  automobile  when  the 
complaining  witness  had  sexual  intercourse  with  a  young 
man  in  the  rear  seat  of  the  car  in  the  presence  of  the 
other  occupants.  In  cases  of  this  character,  where  the 
complaining  witness  is  a  young  girl,  a  physician  should, 
and  usually  does,  make  an  examination  and  testify  to  con- 
ditions present  and  what  such  conditions  indicate.  No 
medical  examination  appears  to  have  been  made  in  this 
case. 
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A  charge  of  illicit  sexual  relations  is  easily  made.  Such 
a  charge  is  frequently  difficult  to  prove  and  usually  diffi- 
cult to  disprove.  It  is  difficult  to  prove  because  evidence 
in  corroboration  of  the  testimony  of  the  complaining  wit- 
ness is  required,  and  the  nature  of  the  offense  is  such  that 
the  state  is  seldom  able  to  procure  positive  or  direct  evi- 
dence of  the  commission  of  the  crime  beyond  the  testi- 
mony of  the  complaining  witness.  It  is  usually  difficult 
to  disprove  the  charge,  also,  if  the  relations  between  the 
complaining  witness  and  the  man  she  accuses  have  been 
such  as  to  offer  opportunity  for  the  commission  of  the 
offense.  Public  sentiment  seems  preinclined  to  believe  a 
man  guilty  of  any  illicit  sexual  offense  he  may  be  charged 
with,  and  it  seems  to  matter  little  what  his  previous  repu- 
tation has  been.  This  natural  tendency  may  be  due  to  the 
fact  that  a  woman  in  charging  a  man  with  unlawful  inter- 
course with  her  is  casting  odium  upon  herself  as  well  as 
charging  him  with  a  felony.  Be  this  as  it  may,  where 
statutory  rape  is  charged,  the  law  requires  that  the  testi- 
mony of  the  complaining  witness  must  be  corroborated  by 
facts  and  circumstances  established  by  other  competent 
evidence  in  order  to  sustain  a  conviction.  We  do  not 
think  her  testimony  has  been  corroborated  in  this  in- 
stance. For  this  and  other  reasons  referred  to  herein, 
the  judgment  of  the  district  court  is*reversed  and  the 
cause  remanded. 

Reversed. 


Dawson    County  Irrigation    C!ompany^   appellant^   v. 

Dawson  County^  appellee. 

Filed  June  23,  1921.    No.  21937. 

1.  Wat«n:  Ibbioation  System:  Abandonment.  Under  the  evidenoe, 
facts  and  circumstances  disclosed  by  the  record,  held  that  the 
finding  of  the  trial  court  that  the  Irrigation  system  and  bridges  in 
question  had  been  abandoned  by  the  owner,  before  the  commission 
of  the  acts  complained  of,  is  sustained. 

2.  Counties: '  Liability.    Counties  are  not  liable  to  individuals  for 
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damages  sustained  through  the  negligent  or  tortious  acts  of  their 
officers  in  the  discharge  of  their  official  duties,  in  the  absence  of 
a  statute  creating  such  liability. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Judge.    Affirmed 

W.  A,  Stcicart,  T.  11.  Hewitt  and  Cook  dc  Cookj  for  ap- 
pellant. 

N.  M.  York  and  I).  U,  Moulds^  contra. 

Heard  before  Letton,  Day  and  Dean^  JJ.,  Clement^ 
and  Morning,  District  Judges. 

Morning^  District  Judge. 

The  plaintiff,  an  irrigation  company,  sued  Dawson 
county  for  damages  for  wi-ongfully  removing  and  de- 
stroying certain  of  its  bridges  and  filling  up  its  ditches 
while  repairing  public  roads.  This  is  the  second  appear- 
ance of  the  case  in  this  court.  The  former  opinion  of  this 
court  {Dawson  County  Irrigation  Co.  i\  Dawson  County, 
103  Neb.  692)  is  here  referred  to  for  a  more  detailed 
statement  of  the  facts.  T'pon  a  retrial  of  the  case  in  the 
court  below,  a  jury  being  waived,  the  court  found  for  de- 
fendant and  dismissed  the  action,  and  i)laintiff  again  ap- 
peals to  this  court. 

One  of  the  defehses  presented  by  the  answer  is  that  the 
irrigation  system  and  the  bridges  in  question  had  been 
wholly  abandonefl,  and  that  the  bridges  had  become 
rotten,  worthless,  and  dangerous  to  public  travel.  In  our 
former  opinion  in  this  case,  on  the  first  appeal,  this  court 
said:  "Mei'e  delay,  however,  in  repairing,  while  en- 
deavoring to  find  a  purchaser  for  the  property,  would  not 
ordinarily  constitute  such  an  abandonment,  unless  the 
circumstances  were  such  as  would  lead  reasonable  men 
to  believe  that  the  property  had  been  finally  abandoned 
for  irrigation  purposes." 

At  the  last  trial  the  court  found  as  follows  on  the  sub- 
ject of  abandonment:  "Farmers  living  along  the  ditch 
and  some  of  the  laterals  operated  the  ditch  and  laterals, 


Vol.  106]  JANUARY  TERM,  1921.  369 

Dawson  County  Irrigation  Co.  v.  Dawson   County. 

to  a  limited  extent,  for  their  own  private  use.  The  owner, 
seemingly  having  abandoned  the  operation  of  the  system, 
and  seemingly  only  holding  the  system  until  such  time  as 
he  could  find  a  purchaser,  certainly  by  such  acts  aban- 
doned the  operation  of  the  system.  That  he  kept  no  man- 
ager to  look  after  it,  had  no  one  to  look  after  the  head- 
gate,  to  make  any  repairs,  or  to  see  to  the  carrying  of 
water  in  the  ditch  or  any  of  its  laterals,  or  to  see  that  the 
water-users  had  an  opportunity  to  receive  the  water  to 
which  they  were  entitled,  are  all  circumstances,  which 
lead  me  to  believe,  and  such  as  would  lead  reasonable  men 
to  believe,  that  the  property  was  abandoned  for  irriga- 
tion purposes.- 

We  think  the  evidence  in  the  record  sufficient  to  sus- 
tain the  foregoing  finding  of  the  trial  court,  and  that  the 
abandonment  as  found  would,  in  itself,  constitute  a  com- 
plete defense  to  this  action. 

It  is  urged  by  appellee  that,  in  no  event,  can  the  county 
be  held  liabh*  in  damages  for  the  alleged  wrongful  acts 
complained  of,  and  that,  for  this  reason,  the  petition  does 
not  state  a  cause  of  action.  This  point  was  presented  by 
a  general  demurrer  to  the  petition  contained  in  the  answer 
of  defendant  and  it  is  insisted  upon  here.  We  think  this 
contention  is  sound.  Counties  are  not  liable  in  damages 
resulting  from  the  negligent  or  tortious  acts  of  their 
officers  in  the  discharge  of  their  official  duties,  in  the 
absence  of  a  statute  creating  s\ich  liability. 

See  11  Cyc.  492;  Wehn  v.  Commissioners  of  Gage 
County^  5  Keb.  494;  Woods  r,  Colfax  County ^  10  Neb. 
552;  StocJccr  r.  Nemaha  County,  4  Neb.  (Unof.)  230;  Hoi- 
lingsworth  r.  Hannders  County,  36  Neb.  141 ;  Madden  v. 
Lancaster  County,  65  Fed.  188;  Hopper  v.  Douglass 
County,  75  Neb.  329;  Davie  v.  Douglas  County,  98  Neb. 
479;  Symonds  v.  Board  of  Supervisors,  71  111.  355;  Hughes 
V,  Monroe  County,  147  N.  Y.  49;  Hollenbeck  v.  Winne- 
bago County,  95  111.  148;  Mc Andrews  v.  Hamilton  County, 
105  Tenn.  399 ;  Kincaid  v.  Hardin  County,  58  la.  430 ; 
lAndley  v.  Polk  County,  84  la.  308;  Webster  v.  Hillsdale 
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County,  99  Mich.  259;  Wenck  v.  Carroll  County,  104  la. 
558. 

Our  attention  has  been  called  to  no  statute  in  this  state 
creating  liability  against  counties  for  injuries  of  the 
character  here  complained  of,  and  we  have  found  none. 

It  follows  that  the  judgment  of  the  lower  court  is  right 
and  should  be  affirmed. 

Affirmed. 


William  R.  Fay%  appellee,  v.  Wilbur  W.  Day,  appel- 
lant. 

Filed  June  23,  1921.    No.  21661. 

1.  Trnsts:  Contracts  bt  Tbustee.  A  trustee  contracting  for  the 
benefit  of  a  trust  is  personally  and  individually  bound  by  the  con- 
tracts whiclL.  he  makes  as  trustee,  unless  he  stipulates  that  he  is 
not  to  be  personally  responsible,  but  that  the  other  party  is  to  look 
solely  to  the  trust  estate. 

2.    :  :  Liability.  If  a  trustee  chooses  to  bind  himself  by 

a  contract  for  the  benefit  of  the  trust  estate,  he  is  liable  at  law 
for  a  breach  thereof  in  the  same  manner  as  any  other  person, 
even  if  the  other  contracting  party  knew  it  was  for  the  benefit  of 
the  trust  estate. 

Appeal  from  the  district  court  for  Lancaster  county: 
Elliott  J.  Clements^  Judge.    Affirmed  on  condition, 

M.  V.  Beghtol  and  C,  E.  Sanden,  for  appellant. 

Fred  C.  Foster,  0.  K.  Perrvn  and  S.  M.  Kier,  contra. 

Heard  before  Lbtton^  Day  and  Dban^  JJ.,  Good  and 
Bapbr^  District  Judges. 

Baper^  District  Judge. 

This  cause  was  begun  in  the  county  court  of  Lancanter 
county  by  the  plaintiff  against  Wilbur  W.  Day  and  Co- 
operative Garage  Delivery,  and  on  issue  joined  the  county 
court  found  for  plaintiff  against  defendant,  Wilbur  W. 
Day,  and  in  favor  of  the  Cooperative  Garage  Delivery. 
The  defendant  Day  appealed. 
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In  his  petition  in  the  district  court,  the  plaintiff  allies 
that  defendant  Day  and  persons  unknown  to  plaintiff  have  . 
and  are  doing  business  of  transporting  freight  for  hire  by 
motor  transportation  between  Lincoln,  Nebraska,  and 
other  towns  in  the  vicinity,  under  a  trust  agreement;  that 
defendant  Day  entered  into  a  verbal  contract  with  plain- 
tiff, under  which  plaintiff  was  to  act  as  field  manager  of 
the  business  conducted  by  said  defendant;  that  plaintiff, 
in  compliance  therewith,  performed  the  service  of  field 
manager  for  13  weeks  and  2  days,  at  a  salary  of  |25  a 
week,  and  an  expense  account  of  |12.50  a  week;  that 
plaintiff,  while  in  said  employment,  under  a  verbal  agree- 
ment with  defendant  Day,  advanced  certain  sums  of  money 
for  the  use  and  benefit  of  said  defendant;  that  plaintiff 
had  received  from  said  defendant  Day  and  collected  from 
freight  transportation  certain  amounts,  and  asks  judg- 
ment against  defendant  Day  for  balance.  To  this  peti- 
tion the  defendant  answers  by  general  denial.  Trial  was 
had,  with  verdict  and  judgment  for  plaintiff,  and  motion 
for  new  trial  was  overruled. 

It  is  disclosed  in  the  evidence  that  the  defendant  Day 
and  others  formed  or  attempted  to  form  an  association 
of  persons,  not  partners,  neither  were  they  incorporated, 
to  carry  on  a  system  of  freight  transportation  by  motor 
trucks  with  Lincoln,  Table  Rock,  and  other  towns  in  the 
vicinity,  and  the  defendant  Day  and  some  two  or  three  . 
other  persons  were  purporting  to  act  as  trustees  to  hold 
the  property  of  the  association  and  carry  on  the  business 
for  the  company.  It  has  been  referred  to  by  some  of  the 
parties  in  the  case  as  a  common-law  trust.  We  are  not 
concerned  with  the  legal  effect  of  this  arrangement,  for 
it  is  undisputed  that  the  defendant  Day  was  acting  as  one 
of  such  trustees,  and  was  in  general  charge  and  control  of 
the  business  at  the  time  plaintiff  allies  the  agreement 
was  made  between  himself  and  the  defendant  Day,  and 
that  they  were  endeavoring  to  put  such  system  of  freight 
transportation  into  effect.  There  is  a  very  sharp  conflict 
of  testimony  as  to  whether  any  agreement  was  made  by 
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Mr.  Day,  aud,  if  80,  whether  Mr.  Fay  did  not  agree  to 
undertake  the  employment  without  any  liability  on  Mr. 
Day's  part.  The  jury  on  this  issue  found  for  the  plaintiflf, 
and  the  evidence  is  suflficient  to  sustain  the  veiniict  on 
that  pi*oposition.  Under  the  law  and  the  verdict,  the  de- 
fendant Day  is  liable  personally  on  the  contract. 

The  first  two  assignments  of  error  relate  to  the  giving 
of  instructions  No.  4  and  No.  7.  Instruction  No.  4  is  to 
the  effect  that  a  trustee  who  contracts,  as  such,  is  per- 
sonally bound  by  the  contracts  he  makes  as  such  trustee^ 
and  if  he  desires  to  protect  himself  from  individual  lia- 
bility on  such  contracts  he  must  stipulate  that  he  is  not  to 
be  personally  responsible,  but  that  the  other  party  is  to 
look  solely  to  the  trust  estate.  No  objection  is  made  to 
this  instruction  as  a  legal  proposition,  but  appellant 
claims  it  applies  only  to  express  contracts,  and  insists 
that  plaintiff  is  suing  on  an  implied  contract,  and  there- 
fore the  instruction  is  inapplicable.  Whether  or  not  such 
distinction  exists  between  express  and  implied  contracts 
need  not  be  considered,  because  under  the  plaintiff's  peti- 
tion and  his  testimony  he  is  relying  upon  an  express  con- 
tract. The  amount  of  salary  and  expenses  were  not 
agreed  upon  at  the  time  of  the  employment,  but  the  con- 
tract of  employment  itself  was  entered  into  by  plainly  ex- 
pressed words  according  to  the  averments  of  the  petition 
and  the  appellee's  testimony.  The  fact  that  the  parties 
later  agreed  upon  the  amount  of  salary  and  expenses  does 
not  change  the  contract  into  an  implied  one.  The  in- 
struction seems  to  have  been  given  under  the  authority  of 
Taylor  v.  Davia^  Admx.,  110  U.  S.  330,  and  correctly 
states  the  law.  See,  also,  Johnson  v.  Leman,  131  111.  609 ; 
Roger  Williams  Nat.  Bank  v.  Oroton  Mfg.  Co.,  16  B.  I. 
504 ;  39  Cyc.  333,  and  cases  cited. 

Instruction  No.  7  perhaps  may  have  been  worded  with 
a  little  more  clearness  as  to  the  right  of  the  jury  to  de- 
termine whether  plaintiff  had  received  the  item  of  |308.47, 
but  in  general  terms  it  states  the  proper  measure  of 
plaintiff's  recovery.    There  was  no  objection  to  the  in- 
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struction,  nor  exception  taken,  and  the  defendant  offered 
none  other.  If  he  desired  a  further  direction  to  the  jury 
he  should  have  tendered  such  instruction  as  he  deemed 
necessary.  The  instructions  as  a  whole  fairly  submitted 
the  issues. 

There  was  no  error  in  refusing  to  admit  exhibit  6  in 
evidence.  This  exhibit  was  simply  a  legal  opinion  by  an 
attorney,  giving  his  views  of  the  liability  of  the  share- 
holders and  officers  in  the  trust.  If  the  plaintiff  knew  its 
contents,  it  would  not  in  the  least  affect  his  right  of  re- 
covery. 

The  third  assignment,  that  the  verdict  is  not  sustained 
by  the  evidence,  raises  a  more  serious  question.  Plain- 
tiff's petition  contains  50  distinct  items  of  money 
paid  out  for  defendant's  use  and  benefit,  and  the  verdict 
is  for  the  full  amount  of  each  of  these  items,  less  the 
|16o.25  which  plaintiff  admits  he  received. 

To  questions  168  and  169  plaintiff  gave  some  testimony 
as  to  items:  flO  for  automobile  to  come  in  and  get  re- 
pairs ( presumably  this  item  is  the  one  in  petition  as  6-20, 
to  car  for*  repairs  to  Lincoln  |10) ;  6-19  Abe  Fuller,  $4.50; 
flOO  for  labor;  labor  on  truck  4-30,  J11.50.  This  was 
stricken  out  on  motion  of  defendant,  and  there  is  no  other 
evidence  on  these  items.  Besides  these  items  are  the  fol- 
lowing that  have  no  testimony  to  support  them :  3-10,  to 
10  gals,  gasoline  |2.80;  4-6,  to  12  gals,  gasoline  $3.36; 
4-16,  to  tapping  out  clutch  f  .25 ;  4-25,  to  expense  on  worn 
gear,  f  2.31 ;  4-25,  to  labor  and  expense  of  expert  f 8.70 ; 
4-25,  to  extra  labor  $3.50;  5-19,  to  10  gals,  gasoline  $2.80; 
6-27  to  7-17,  telephone,  long-distance  calls  $3.90 ;  5-27  to 
6-19,  long-distance  calls,  $6.93;  3-23  to  4-19,  long- 
distance calls,  $5.44;  3-17,  long-distance  call,  $.61;  2-8, 
long-distance  call,  $.61 ;  discount  on  two  bonds,  $1.82.  All 
of  these  must  be  disallowed.  These  items  amount  to 
$169.03.  The  total  of  the  50  items  claimed  is  $586.86, 
from  which  should  be  deducted  $169.03,  and  the  $169.25, 
admitted  payment,  leaving  a  balance  of  $248.57  on  the 
claims  for  money  paid  out,  and  plaintiff  is  entitled  to 
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interest  on  this  from  December  25,  lftl9,  at  7  per  cent., 
and  he  is  entitled  to  his  claim  for  salary  and  expenses, 
f497.0o,  and  interest  at  7  per  cent,  from  Jane  13,  1919, 
making  plaintiff's  total  amount  |787.13.  The  verdict  was 
for  1975.83,  and  is  excessive  in  the  sum  of  |188.70. 

It  is  surprising  that  persons  should  keep  accounts  in  so 
lax  a  manner  as  did  both  the  parties  in  this  case,  partic- 
ularly when  they  are  transacting  business  for  other  people. 
The  testimony  of  plaintiff  as  to  the  credit  claimed  by  de- 
fendant of  $308.47  is  not  very  lucid.  He  had  given  credit 
apparently  on  one  of  the  statements  for  this  sum,  and  his 
explanation  of  that  is  not  entirely  clear,  but  it  was  such 
as  to  satisfy  the  jury,  and  on  that  item  there  is  sufficient 
evidence  to  sustain  the  jury's  finding. 

If  the  plaintiff  will  remit  from  the  judgment  the  sum 
of  $188.70  within  20  days,  the  judgment  is  affirmed,  with 
costs  in  this  court  taxed  to  plaintiff ;  otherwise,  the  cause 
stands  reversed  and  remanded  for  new  trial. 

Affirmed  on  coNornoN. 


Patrick  McGowan^  appellee,  v.  Dresher  Brothers,  ap- 
pellant. 

Filed  June  23,  1921.    No.  21669. 

1.  Damages:  Permanent  Injubt.  To  warrant  a  recorery  for  a  per- 
manent injury,  the  future  effect  of  the  injury  must  be  shown  with 
reasonable  certainty;  a  mere  conjecture,  or  even  a  probability  of 
future  disability  which  may  never  exist,  is  not  sufficient 

2.  EvlcLence.  It  is  not  error  to  refuse  to  permit  a  physician  to  testify 
whether  he  could  discover  any  reason  why  the  plaintiff  could  not 
have  been  at  work  when  the  physician  examined  him,  where  the 
physician  had  fully  detailed  the  condition  of  the  affected  parts. 
Such  conclusion  was  for  the  jury  to  draw. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Bbdick^  Judge.    Affirmed  on  condition. 

Ja/mes  G.  Kinkier,  for  appellant. 

Smith,  Schall  &  Howell  and  F.  E.  Sheehan,  contra. 
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Heard  before  Lbtton^  Day  and  Dban^  JJ.,  Good  and 
Raper^  District  Judges. 

Raper^  District  Judge. 

On  May  14, 1919,  plaintiff  and  appellee  was  struck  and 
injured  by  an  automobile  belonging  to  and  driven  by  an 
employee  of  defendant,  on  a  street  in  Omaha.  Suit  was 
brought  for  damages  because  of  alleged  negligence  of  de- 
fendant, which  resulted  in  verdict  and  judgment  for 
plaintiff. 

Several  alleged  errors  are  assigned,  two  of  which  relate 
to  the  instructions  No.  4  and  No.  12.  There  is  no  merit 
in  the  claim  against  No.  4.  There  is  no  doubt  left  by  the 
record  but  that  the  driver  of  the  automobile  was  guilty  of 
negligence,  and  there  is  no  evidence  of  facts  from  which 
negligence  of  the  plaintiff  can  be  inferred,  consequently 
that  portion  of  instruction  No.  4,  of  which  appellant  com- 
plains, even  if  it  were  erroneous  (which  we  do  not  deter- 
mine), was  without  prejudice,  and  particularly  in  view  of 
instruction  No.  10,  which  would  have  obviated  any  wrong 
impression  of  instruction  No.  4  if  it  were  erroneous. 

The  alleged  fault  of  instruction  No.  12  is  that  it  sub- 
mitted the  question  of  there  being  a  permanent  injury,  and 
appellant  urges  that  there  is  no  evidence  to  sustain  such 
submission  to  the  jury.  The  plaintiff  gave  the  only  testi- 
mony as  to  the  injury  and  its  effects.  He  details  the  in- 
juries to  his  ankles,  feet,  and  legs,  and  in  one  statement 
says  one  of  his  feet  ^^was  swelled  up  and  was  painful  and 
is  painful  to  this  day,  right  acrpss  that  ankle  (indicat- 
ing). It  swells  up  occasionally;  that  has  swelled  up  on 
me  very  much  until  lately  and  it  gets  numb  at  times  and 
practically  as  if  there  is  no  feeling  in  that  foot,"  and 
again  he  says  it  is  painful  yet ;  that  he  is  able  to  put  all 
his  weight  on  that  foot,  but  sometimes  it  goes  numb  for 
some  reason,  if  he  leaves  the  weight  on  it  and  walks  with 
it,  and  for  that  reason  he  has  to  support  it ;  the  foot  that 
got  bruised  is  not  a  very  good  foot;  the  broken  foot  has 
swelled  occasionally  and  gets  numb  for  some  reason. 
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That  ia  Bubstantially  the  testimony  given  by  plaintiff 
that  touches  on  the  present  or  future  effect  of  the  in- 
jury. He  was  48  years  old,  and  weighed  slightly  over  200 
pounds,  in  good  health,  and  had  never  suffered  any 
previous  injury.  Dr.  Fitzgibbons  and  Dr.  Harris  were 
called  for  defendant  and  testified  that  they  examined 
plaintiff  in  January,  1920,  and  made  X-ray  pictures  of  his 
feet  and  ankles,  and  these  physicians  testified  that  both 
ankles  and  feet  were  normal  and  the  motion  of  the  joints 
free  and  they  could  bend  them  forward,  backward  or 
laterally  without  causing  pain,  and  that  plaintiff  could 
move  them  the  same  way,  and  the  muscles  and  tendons 
w^ere  not  hampered  or  hindered  in  their  motion,  and  their 
range  of  motion  was  normal,  and  found  no  sign  or  indi- 
cation of  anything  in  the  bones,  neiTes  or  muscles  that 
would  cause  any  disability;  that  there  was  indication  of 
there  having  been  a  fracture  of  the  internal  maleolus,  but 
it  is  perfectly  healed  leaving  all  bones  of  both  feet  in 
pormal  size,  shai>e  and  position.  On  cross-examination. 
Dr.  Fitzgibbons  says:  "We  always  regard  a  fractured 
bone  as  a  little  second-hand  after  it  is  injured,  it  is  never 
as  good  as  it  was,"  and,  further,  that  "usually  an  injury 
of  that  kind  afterwards  produces  a  sort  of  rheumatic, 
what  they  call  a  rheumatic,  joint^-when  the  weather 
changes  you  have  some  pain  referred  to  there — that  is 
usually  true  of  any  injury  to  a  joint,  or  any  bone  in  any 
place  in  the  bo<ly."  The  plaintiff  does  not  state  the  ex- 
tent or  frequency  of  the  swellings,  numbness  or  pain,  nor 
to  what  extent  he  can  use  the  foot  without  discomfort, 
and  so  far  as  his  own  testimony  shows  there  is  no  reason 
why  there  should  be  a  permanent  impairment  of  his  ability 
to  earn  money. 

Indeed,  it  is  hardly  apparent  from  the  record  why  he 
has  not  at  least  attempted  to  get  employment.  It  seems 
so  improbable  that  there  will  exist  a  permanent  impair- 
ment of  the  use  of  his  feet  and  ankles  that  the  court  should 
not  have  submitted  the  question  of  a  permanent  disability, 
when  there  is  no  torn  or  displaced  or  inflamed  muscles  or 
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ligaments  and  a  completely  healed  fracture  of  the 
maleolus.  A  party  is  not  required  to  prove  permanent 
injury  with  absolute  certainty,  yet  a  mere  conjecture  or 
probability  is  not  sufficient.  The  burden  of  proof  waa  on 
plaintiff,  and  the  testimony  must  show  such  permanent 
injury  with  reasonable  certainty.  8  R.  C.  L.  469,  sec.  34. 
Furthermore,  there  was  no  attempt  to  prove  the  degree  of 
the  future  impairment  in  the  use  of  the  members  or  in  the 
loss  of  earning  power. 

Plaintiff  did  sustain  a  severe  injury,  and  wm  incapaci- 
tated for  several  months.  He  wai9  earning  $110  a  month 
with  steady  employment  as  a  night  watchman,  whose 
duties  required  him  to  be  almost  continuously  walking 
during  his  working  hours,  and  plaintiff,  under  the  evi- 
dence, is  entitled  to  substantial  damages,  but  the  ver- 
dict of  $3,500  appears  excessive,  and  probably  the  award 
was  enhanced  by  the  speculative  view  of  a  permanently 
disabled  foot,  yet  we  cannot  say  that  the  verdict  was  the 
result  of  passion  and  prejudice. 

The  court  did  not  err  in  excluding  the  questions  asked 
of  Doctors  Fitzgibbons  and  Harris  as  to  whether  they 
could  discover  any  reason  w^hy  plaintiff  could  not  have 
been  at  work  in  January  when  they  examined  him.  The 
testimony  had  already  covered  that  point  rather  definite- 
ly, and  the  questions  called  for  a  conclusion,  which  it  was 
the  jury's  duty  to  determine.     22  C.  J.  634,  sec.  731. 

If  the  plaintiff  remits  the  sum  of  f  1,000  within  20  days, 
the  judgment  will  stand  affirmed;  othen\ise,  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 

Affirmed  on  condition. 


TuLLius  C.  Halley^  appellant^  v.  Oscar  E.  Harriman^ 

APPELLEE. 

Filed  June  23,  1921.    No.  21543. 

1.    Boundaries:     Evidence.    Where    the    question'  in  dispute    is    the 
proper  location  of  quarter  corners  of  a  section  of  land,  and  de- 
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fendant  produces  eridence  tending  to  show  the  estaUishment  of 
such  corners  by  the  goyemment  surveyor  at  points  conforming  to 
the  field  notes,  and  plaintiff  produces  no  evidence  of  their  location 
elsewhere,  a  verdict  for  defendant  is  sustained  by  the  evidence 
and  will  not  be  disturbed. 

2.  :  .  Monuments  or  other  markings  placed  by  govern- 
ment surveyor  locating  comers  will  control  field  notes  and  all 
other  surveys. 

3.    :  .  Where  there  is  no  other  evidence  on  the  subject, 

and  the  location  of  a  quarter  corner  may  be  fixed  with  reasonable 
certainty  by  using  the  field  notes  of  the  government  surveyor,  such 
location  will  be  adopted. 

4.    :    Location  of  Ck>BKEB8.   In  such  case  there  is  no  authority 

for  fixing  the  quarter  comer  at  a  point  midway  between  the  known 
section  corners  if  such  point  does  not  conform  to  the  field  notes. 

6.  :  .  Where  a  township  comer  has  been  definitely  lo- 
cated by  government  surveyors,  and  the  field  notes  show  the  loca- 
tion of  a  quarter  comer  in  a  straight  line  at  the  proper  distance, 
a  change  of  the  location  of  the  township  comer  by  state,  county, 
or  other  surveyors,  accepted  by  the  owners  of  contiguous  lands, 
will  not  affect  the  location  of  such  quarter  comer,  in  the  absence 
of  evidence  that  such  quarter  comer  was  actually  established  at 
some  other  point  by  the  government  surveyor. 

6.    :  .   Even  though  the  new  township  corner  was  also 

marked  by  the  government  surveyor,  this  would  not  change  the 
quarter  comer,  in  the  absence  of  field  notes  or  other  evidence 
showing  the  establishment  of  a  quarter  corner  consistent  with 
such  new  comer,  and  would  not  render  the  surveys  inconsistent 
to  such  a  degree  as  to  require  the  fixing  of  quarter  corner  mid- 
way between  new  township  comer  and  southwest  corner  of  sec- 
tion. 

Appeal  from  the  district  court  for  Scotts  IHufif  county : 
Ralph  W.  Hobart^  Judge.    Affirmed. 

Morrow  &  Morrow,  for  appellant. 

L.  L,  Raymond  and  R.  G.  Simmons,  contra. 

Heard  before  Morrissby^  C.J.,  Aldrich^  Flansburg  and 
RosE^  JJ.,  Allen  and  Rbdick^,  District  Judges. 

Redick,  District  Judge. 

This  is  an  action  of  ejectment  brought  by  appellant 
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against  appellee  to  recover  the  poBsession  of  about  26 
acres  of  land  in  the  west  half  of  section  6,  township  22, 
range  54,  and  the  dispute  arises  from  the  existence  of  two 
township  lines  separating  townships  22  and  23,  the  dis- 
tance between  them  adjoining  the  north  line  of  section  6 
being  about  1,000  feet ;  appellee  claims  that  the  northwest 
comer  of  section  6  was  originally  located  in  the  north 
township  line  about  300  feet  east  of  a  corner  in  the  south 
township  line,  which  latter  corner  is  now  accepted  by  the 
parties  as  the  northwest  corner  of  section  6  so  far  as  this 
litigation  is  concerned.  The  question  is  further  compli- 
cated by  the  existence  of  double  comers  at  the  southwest 
comer  of  section  6,  one  being  approximately  a  mile  due 
south  of  the  accepted  northwest  corner  above  referred  to, 
and  the  other  one  to  the  northeast  in  the  same  relative 
position  to  the  southwest  comer  just  mentioned  as  the 
comer  on  the  north  township  line  bears  to  the  accepted 
corner  on  the  south  township  line;  this  last  described 
southwest  corner  is  accepted  by  the  parties  as  correct; 
and  it  is  shown  that  one  Jones,  who  preempted  the  north- 
east quarter  of  section  12  in  1883,  built  his  fence  to  the 
southwest  comer  of  section  6  first  described,  and  in  1899 
moved  the  corner  of  his  fence  northeast  to  the  accepted 
southwest  corner  of  section  6,  and  has  maintained  it  there 
ever  since. 

The  southeast  comer  of  section  6  is  accepted  and  is 
established  as  an  original  corner,  from  which,  if  a  line  be 
drawn  due  north  about  one  mile,  it  would  intersect  the 
north  township  line  and  be  continuous  with  the  line  be- 
twt€n  sections  31  and  32,  township  23,  range  54 ;  however, 
the  northeast  corner  of  section  6  is  fixed  and  accepted 
by  the  parties  at  a  point  in  the  south  township  line  about 
550  feet  west  of  the  jmint  of  intersection  of  said  south 
township  line  with  the  line  just  described. 

Assuming  the  established  southeast  corner  and  the 
three  accepted  comers  of  section  6  to  be  correct,  the  sec- 
tion is  irregular  in  shape,  the  south  line  being  80  feet 
longer  than  the  north,  and  the  west  line  189  feet  longer 
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than  the  east,  and  the  acreage  about  120  short. 

In  1906  the  United  States  reclamation  service  caused  a 
survey  of  section  6,  inter  alia,  to  be  made,  by  which  the 
exterior  lines  of  said  section  were  drawn  conforming  to 
the  established  southeast  and  other  accepted  corners,  and 
the  east  and  west  center  line  drawn  approximately  mid- 
way between  the  north  and  south  lines. 

Now,  the  line  in  dispute  between  the  parties,  the  proper 
location  of  which  will  determine  their  rights,  is  the  east 
and  west  line  dividing  the  section ;  the  plaintflf  claiming 
that  the  line  should  be  drawn  as  fixed  by  the  reclamation 
survey,  and  the  defendant  claiming  that  it  should  be 
drawn  through  two  points  on  the  east  and  west  line,  re- 
spectively, which  bear  about  the  same  relation  to  the 
quarter-section  corners  established  by  the  reclamation 
survey  that  the  northwest  comer  in  the  north  township 
line  bears  to  the  accepted  northwest  corner  in  the  south 
line,  and  the  accepted  southwest  corner  beare  to  the 
original  Jones  comer,  the  ground  in  dispute  lying  in  the 
west  half  of  the  section  between  the  disputed  quainter- 
section  lines. 

The  plaintiff  bases  his  claim  upon  the  proposition  that 
no  government  quarter  corners  were  established  on  the 
east  or  west  sides  of  section  6,  or,  if  once  established,  they 
have  been  obliterated  so  that  they  could  not  be  found, 
and  that,  therefore,  the  reclamation  survey  fixing  the 
quarter  comers  at  approximately  equal  distances  between 
the  section  corners  must  be  accepte<l  as  determining  the 
lines  of  the  respective  owners ;  while  the  defendant  claims 
that  the  quarter  corners  were  established  by  government 
survey  at  points  approximately  40  chains  north  of  the 
two  south  corners,  respectively,  and  that  the  line  should 
be  drawn  through  those  points,  which  for  clearness,  and 
as  described  in  the  evidence,  Avill  be  referred  to  as  the 
Bosenfelt  corner  on  the  east  and  the  Perry  Harris  corner 
on  the  west  side. 

A  verdict  having  been  recovered  by  the  defendant  in  the 
court  below,  the  first  point  made  by  the  appellant  is  that 
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the  verdict  is  not  sustained  by  the  evidence.  He  pro- 
dnces  a  number  of  witnesses,  civil  engineers  and  others 
residing  or  formerly  residing  in  the  vicinity  of  section 
6,  who  testified  that  they  made  search  for  the  original 
quarter  corners  on  the  east  and  west  sides  of  section  6, 
and  were  unable  to  discover  any  evidence  in  the  way  of 
pits,  mounds,  stakes  or  other  monuments  tending  to  show 
that  the  quarter  corners  had  been  marked  by  the  gov- 
ernment surveyor,  some  of  them  stating  that,  while  there 
were  some  pits  near  the  Rosenfelt  corner,  they  were  not 
of  a  character  to  stamp  them  as  original  markings,  and 
one  of  them  stating  that  he  saw  two  pits  at  the  Perry 
Harris  corner  which  looked  like  they  were  freshly  dug. 

The  defendant  produced  witness  Magruder,  a  civil  en- 
gineer, who  testified  that  in  1916  he  made  a  survey  of  the 
east  line  of  section  6,  and  starting  with  the  southeast  cor- 
ner and  measuring  north  he  found  what  he  considered  to 
be  a  government  corner,  near  the  Rosenfelt  comer,  and 
within  15  feet  of  the  place  where  such  corner  ought  to  be 
according  to  the  government  field  notes,  stating  that  he 
found  small  rings  in  the  earth  indicating  that  it  was  an 
original  pit,  and  that  said  corner  was  in  line  with  known 
corners  to  the  south ;  and  Rosenfelt  testified  that  the  pit 
found  by  Magruder  was  some  &  or  10  feet  south  of  where 
plaintiff's  witness  Finley  had  dug  and  failed  to  find  it. 
Rosenfelt  testified  that  he  saw  a  mound  and  two  pits  at 
about  the  place  where  Magruder  dug.  And  with  ref- 
erence to  the  west  quarter  comer  defendant  produced 
Perry  Harris,  the  original  locator  on  the  northeast  quarter 
of  section  1,  who  testified  that  in  1886,  at  the  time  of  his 
location,  he  saw  a  couple  of  pits  which  were  shown  to 
him  by  a  Mr.  Fairfield,  county  surveyor,  as  the  southeast 
comer  of  his  quarter,  and  that  he  broke  the  ground  within 
about  50  or  60  feet  of  the  corner,  leaving  that  amount  for 
a  section-line  road.  Perry  Harris  further  testified  about 
having  seen  the  township  corner  on  the  north  township 
line,  and  in  locating  his  land  claimed  to  that  corner. 
Magruder  also  claims  to  have  found  a  well-defined  pit 
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mark  at  the  Perry  Harris  quarter  comer. 

It  would  unduly  extend  this  opinion  to  refer  more 
specifically  to  the  testimony  upon  the  question  of  the 
east  and  west  quarter  comers,  but  from  what  has  been 
referred  to  it  would  seem  that  there  was  enough  dispute 
in  the  evidence  to  make  it  a  question  for  the  jury. 

In  view  of  the  fact  that  the  evidence  of  defendant's 
witnesses  tends  to  establish  the  fact  that  evidence  ex- 
isted upon  the  ground  of  the  original  establishment  of  the 
quarter  comers  as  claimed  by  him,  and  the  fact  that  such 
comers  conform  approximately  to  the  notes  of  the  orig- 
inal surveys  as  to  course  and  distance,  and  the  location  of 
roads  and  fences,  we  would  not  be  justified  in  saying  that 
the  finding  of  the  jury  is  not  warranted,  especially  as 
there  is  no  evidence  on  the  part  of  the  plaintiff  that  such 
corners  were  actually  located  at  different  points;  evi- 
dence for  plaintiff  merely  attacking  the  authenticity  of 
the  corners  claimed  by  defendant,  and  to  the  effect  that  no 
quarter  cornera  could  be  found. 

If  the  evidence  of  defendant's  witnesses  as  to  the  ex- 
istence of  the  Bosenf elt  and  Perry  Harris  corners  were  not 
sufficient  to  support  the  verdict,  then  we  have  the  situa- 
tion that  the  plaintiff's  witnesses  do  not  attempt  to  fix 
the  actual  location  of  the  disputed  quarter  comer  at  any 
other  place,  and  the  only  evidence  in  the  case,  therefore,  is 
the  field  notes  which  state  that  the  section  lines  were 
drawn  straight  and  quarter  corners  fixed  at  40  chains,  and 
the  case  is  brought  precisely  within  the  rule  established  in 
State  V.  Ball  90  Neb.  307,  in  which  it  is  held :  "Where 
the  monuments  which  mark  comers  of  the  original  sur- 
vey are  lost  or  obliterated  and  their  original  location 
cannot  be  established  by  other  evidence,  and  the  field 
notes  returned  by  the  government  surveyor  show  that 
he  established  an  interior  section  corner  on  a  straight 
line  between  the  exterior  lines  of  the  township  and  de- 
termined its  location  by  courses  and  distances,  the  notes 
are  to  be  accepted  as  presumptively  correct,  and  can  only 
be  overcome  by  clear  and  satisfactory  evidence  that  the 
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comer  was  established  at  a  point  other  than  as  thus 
described."    See,  also,  Harris  v.  HarmSj  105  Neb.  375. 

It  is  only  where  no  corners  were  located  by  the  gov- 
ernment surveyors,  or  it  is  impossible  to  ascertain  with 
^uay  degree  of  certainty  the  point  where  the  government 
surveyor  has  located  the  corner,  that  the  quarter  corner 
may  be  fixed  midway  between  the  known  section  comers. 
Harris  v.  Harms j  supra.  But  in  this  case,  as  is  elsewhere 
demonstrated,  the  location  of  the  quarter  comers  as  fixed 
by  the  government  surveyor  may  be  definitely  established. 

A  great  mass  of  evidence  is  in  the  record  as  to  the  cor- 
rect location  of  the  northwest  corner  of  the  township; 
whether  at  the  conceded  corner  in  the  south  township  line 
or  at  the  point  to  the  northeast  thereof  as  above  described 
in  the  north  township  line;  both  corners  showing  evi- 
dence of  being  original.  The  writer  is  convinced  that  the 
northwest  corner  of  the  township  was  originally  located 
in  the  north  township  line,  for  the  reasons :  ( 1 )  It  is  in 
almost  an  exact  north  and  south  line  with  undisputed 
corners  from  the  south  township  line;  (2)  in  proper  posi- 
tion according  to  course  and  distance;  (3)  original  marks 
are  well  established;  (4)  it  is  on  the  line  taken  for  the 
subdivision  of  township  23.  On  the  other  hand,  the  south 
township  corner  is  530  feet  in  excess  of  6  miles  from  the 
northeast  township  comer,  and,  moreover,  is  about  600 
feet  south  of  a  true  east  and  west  line  drawn  from  the 
northeast  township  comer.  The  probable  explanation  of 
the  existence  of  this  double  comer  is  that  suggested  in  the 
very  clear  and  logical  report  of  Surveyor  Mathews  at 
pages  350  to  355  of  the  bill  of  exceptions.  But  this 
question  is  of  no  practical  importance  if,  as  the  verdict 
indicates,  the  quarter  comers  are  established  as  claimed 
by  defendant;  the  increased  shortage  of  acreage  in  the 
north  half  of  the  section  resulting  from  acceptance  of  the 
south  township  line,  in  such  case,  would  be  charged  to  the 
north  tier  of  40's,  and  could  not  be  distributed  throughout 
the  section. 

Complaint  is  made  of  instruction  No.  6,  given  by  the 
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court  below,  that  it  gives  undue  prominence  to  the  field 
notes  of  the  government  survey,  and  comments  on  the 
weight  of  the  evidence,  and  appellant  in  his  brief  quotes 
part  of  such  instruction  as  follows:  "And  in  this  con- 
nection as  to  the  nature  of  the  evidence  and  the  weight 
to  be  given  it,  you  are  instructed  that,  by  the  law  of  this 
state,  field  notes  and  plats  of  the  original  government 
survey  are  competent  evidence  in  ascertaining  where 
monuments  are  located,  in  case  a  government  corner  is 
destroyed  or  the  place  where  it  was  originally  placed 
cannot  be  found  or  the  location  of  original  comer  is  in 
dispute."  But  the  government  surveys  are,  as  a  matter 
of  law,  the  best  evidence;  and,  if  the  boundaries  of  land 
are  clearly  established  thereby,  other  evidence  is  su- 
perfluous and  may  be  excluded;  the  best  evidence  is  the 
comers  actually  fixed  upon  the  ground  by  the  government 
surveyor,  in  default  of  which  the  field  notes  and  plats 
come  next,  unless  satisfactory  evidence  is  jiroduced  that 
the  corner  was  actually  located  upon  the  ground  at  a 
point  different  f i*om  that  stated  in  the  field  notes.  While 
the  words  "and  the  weight  to  be  given  it"  might  more 
properly  have  been  omitted,  if  they  constitute  error,  it 
was  without  prejudice,  especially  in  view  of  the  closing 
sentences  of  the  instruction : 

"But  monuments  erected  by  the  government  surveyors 
to  mark  section  corners  will  control  the  field  notes,  al- 
though in  conflict  therewith.  If  the  monuments  have 
been  obliterated  or  become  uncertain,  but  their  location 
can  be  ascertaineil  by  the  testimony  of  witnesses  who 
know  and  testify  to  the  fact,  the  site  thus  established  will 
control." 

Exception  is  also  taken  to  instruction  No.  9 :  "You  are 
instructed  that  if  in  extending  a  line  given  as  a  line  be- 
tween two  sections  a  corner  is  reached  marked  as  a  sec- 
tion corner  at  a  point  where  the  field  notes  say  it  was 
found  by  the  government  surveyor  who  subdivided  the 
township  and  made  and  certified  the  field  notes,  such 
corner  will  govern  and   determine  the  true   line,  unless 
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it  is  shown  that  the  corner  was  placed  at  a  point  dif- 
ferent than  that  called  for  by  the  field  notes." 

Appellant  contends  that  by  this  instruction  he  was 
compelled  to  show  that  the  quarter  comer  had  been  lo- 
cated at  a  point  different  from  that  indicated  by  the  field 
notes,  and  that,  inasmuch  as  his  claim  was  that  the 
corner  had  never  been  marked  upon  the  ground  at  all,  the 
jury  were,  in  effect,  told  that  the  place'' indicated  by  the 
field  notes  should  be  taken  as  the  correct  comer.  Never- 
theless, we  think  this  instruction  stated  the  law,  and  if 
its  effect  was  all  that  appellant  claims  for  it,  it  would 
not  be  the  first  time  that  a  litigant  suffered  defeat  because 
he  was  unable  to  procure  the  evidence  necessary  to  prove 
his  case.  Purtheruiore,  we  think  the  instruction  applic- 
able to  the  facts,  for  the  reason  that  the  evidence  tends 
to  show  that,  from  a  point  five  miles  south  of  the  disputed 
township  corner,  a  straight  line  produced  north  (V.  15^*25' ) 
would  reach  the  disputed  township  comer  on  the  north 
township  line  at  approximately  the  proper  distance,  and 
if  the  township  corner  were  in  dispute  in  this  case,  the 
evidence  is  ample  to  warrant  a  finding  that  the  point  so 
reached  was  the  township  corner  as  fixed  by  the  original 
survey.  This  being  so,  if  there  was  no  evidence  in  the 
case  other  than  the  field  notes,  the  quarter  corner  on  the 
west  side  of  section  6  should  be  located  40  chains  north 
of  the  southwest  corner,  a  point  where  the  surveyor  says 
in  his  notes,  ^'Raised  mound  of  earth  2  ft.  high  from  pits 
18x24x12  in.  deep  for  quarter  section  corner,"  being  ap- 
proximately the  point  where  the  evidence  of  appellee 
tends  to  show  markings  upon  the  ground ;  and  the  subse- 
quent adoption,  acceptance  or  location  of  a  different 
township  comer  than  that  indicated  by  the  field  notes 
could  not  operate  to  displace  the  quarter  comer  so  estab- 
lished. 

Complaint  is  made  of  instruction  No.  17,  whereby  the 
jury  were  told  in  effect  that  they  must  choose  between  the 
line  claimed  by  the  plaintiff  and  that  claimed  by  the  de- 
fendant, and  that  there  was  no  room  for  the  establishment 
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of  any  other  line,  and  counsel  for  appellant  maintains 
that  the  jury  should  have  been  permitted,  for  example,  to 
find  a  diagonal  line  drawn  from  the  Rosenfelt  comer  to 
the  reclamation  corner  on  the  west  side,  thus  dividing 
the  disputed  acres  between  the  parties,  but  we  find  no 
justification  for  such  a  claim  in  the  evidence,  and  there 
was  no  error  in  the  instruction. 

Several  other  instructions  are  complained  of,  but  we 
think  that  they  have  received  the  approval  of  this  court 
in  the  cases  of  Harris  i\  Harms,  and  State  v.  Ball,  supra. 
and  Knoll  v.  Randolph,  3  Neb.  ( Unof . )  599. 

In  the  case  of  Halley  v.  Rosenfelt,  No.  19393  (not  re- 
ported), the  plaintiff  succeeded  in  convincing  the  jury 
that  the  line  of  the  reclamation  survey  was  the  true  one, 
and  that  case  was  affirmed  by  this  court  in  May,  1917,  on 
the  ground  that  the  evidence  was  sufficient  to  support  the 
verdict.  An  opposite  result  is  reached  in  this  case  for  the 
same  reasons,  but  this  situation  may  easily  follow  the  ap- 
plication of  the  principle,  so  often  announced  by  this  and 
other  courts,  that  the  verdict  of  a  jury  will  not  be  dis- 
turbed if  sufficient  evidence  exists  to  support  it. 

In  the  case  of  Speidel  v.  Monnich,  No.  21131  (not  re- 
ported ) ,  affirmed  by  this  court  in  October,  1920,  involv- 
ing a  location'^of  the  west-quarter  comer  of  section  6,  the 
finding  was  in  favor  of  the  line  contended  for  by  the 
appellant,  but  that  case  involved  a  number  of  other  ques- 
tions which  probably  influenced  the  result.  Neither  of 
these  cases,  however,  can  be  considered  in  determining 
the  case  at  bar. 

We  have  made  a  very  painstaking  and  exhaustive  search 
of  the  record  and  are  unable  to  find  any  prejudicial  error 
therein,  and  the  judgment  of  the  district  court  is 

Affirmed. 
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State  of  Nebraska  et  al.^  appellants,  v.  Farmers  State 
Bank  et  al.  :  Charles  Iams,  Administrator,  In- 
tervener, appellee. 

Filed  July  7,  1921.    No.  21725. 

Appeal:  Law  of  the  Case.  A  question  once  determined  in  the  appellate 
court  will  not  ordinarily  be  reexamined  there  on  a  second  appeal, 
in  the  same  case. 

Appeal  from  the  district  court  for  Burt  county: 
Charles  A.  Goss,  Judge.    Affirmed. 

Clareiwe  A.  Davis^  Attorney  General,  and  J.  A.  Sing- 
hauSy  for  appellants. 

John  L.  Webster,  contra. 

Heard  before  Morrissey,  C.J.,  Aldrich^  Day,  Dean, 
Flansburg,  Letton  and  Rose,  JJ. 

Per  Curiam. 

This  is  a  controversy^  over  the  distribution  of  the  fundfi 
in  the  hands  of  the  receiver  of  the  insolvent  Farmers  State 
Bank  of  Decatur,  Nebraska.  It  failed  when  it  was  in- 
debted, among  others,  to  Frank  lams  in  the  sum  of 
f  12,000.  He  filed  his  claim  as  a  depositor  and  demanded 
payment  out  of  the  bank  guaranty  funds,  but  he  was 
held  to  be  a  general  creditor  and  not  a  depositor  within 
the  meaning  of  the  state  banking  law.  Payment  out  of 
the  bank  guaranty  funds  was  not  allowed.  lams  v. 
Farmers  State  Bank,  101  Neb.  778.  Later  lams  inter- 
vened in  the  proceeding  to  wind  up  the  affairs  of  the  in- 
Holvent  bank  and  demanded  payment  out  of  the  funds 
derivjed  from  the  assets  in  the  hands  of  the  receiver.  The 
state  of  Nebraska,  for  the  protection  of  the  bank  guaranty 
funds,  and  the  Oakland  State  Bank,  in  behalf  of  itself 
and  all  other  banks  that  contributed  to  the  bank  guaranty 
funds,  pleaded  that  the  funds  in  the  hands  of  the  receiver 
of  the  insolvent  bank  were  insufficient  to  reimburse  the 
bank  guaranty  funds  paid  to  depositors  and  that  the  bank 
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guaranty  funds  were  entitled  to  a  prefer«ice  over  the 
claim  of  lams^  a  general  creditor.  A  fuller  statement  of 
the  facts  will  be  found  in  State  v.  Farmers  State  Bank, 
103  Neb.  1^.  The  trial  court  found  that  the  bank  guar- 
anty funds  and  the  claim  of  lams  were  of  equal  rank, 
and  on  that  basis  prorated  the  funds  in  the  hands  of  the 
receiver  of  the  insolvent  bank.  The  state  of  Nebraska 
and  the  Oakland  State  Bank  have  appealed. 

Ar^  the  bank  guaranty  funds,  out  of  which  the  de- 
positors of  the  insolvent  bank  were  paid,  entitled  to 
priority  over  the  claim  of  lams  in  the  distribution  of  the 
funds  in  the  hands  of  the  receiver?  This  is  the  question 
presented  by  the  appeal.  In  denying  the  preference  in 
favor  of  the  bank  guaranty  funds  the  trial  court  followed 
a  ruling  of  this  court  on  a  former  appeal  in  the  same 
case.    State  v.  Farmers  State  Bank,  103  Neb.  194. 

While  this  court's  ruling  on  the  former  appeal,  which 
the  trial  court  followed  after  the  cause  had  been  re- 
manded for  further  proceedings,  appears  to  be  erroneous 
when  here  and  now  read  in  connection  with  the  statute 
construed,  it  is  the  law^  of  this  case.  A  question  once  de- 
termined in  the  appellate  court  will  not  ordinarily  be 
reexamined  there  on  a  second  appeal  in  the  same  case. 

Affirmed. 


Union  National  Bank,  appellee^  v.  A.   Moomaw,  ap- 
pellant. 

Filed  July  7,  1921.    No.  21412. 

1.  BU18  and  Kotes:  Action  bt  Indobsee:  Estoppel.  In  a  suit  by 
the  Indorsee  of  promissory  notes  given  to  a  corporation  in  pay- 
ment for  shares  of  its  capital  stock  for  which  the  maker  of  the 
notes  subscribed  in  writing,  when  the  stock  has  been  issued  and 
delivered  by  the  corporation  in  accordance  with  the  subscription 
contract,  the  maker  of  the  notes  is  estopped  to  deny  their  owner- 
ship by  the  corporation. 

2.  Corporations:  Notes:  Admissibilfit  in  Evidence.  Where  prom- 
issory notes  payable  to  the  order  of  an  insurance  company  are 
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indorsed  in  the  name  of  the  corporation  by  its  treasurer  and  by 
him  and  its  president  and  its  secretary  sold  to  a  bank,  which 
credits  the  proceeds  thereof  to  the  insurance  company,  it  is  not 
error  for  the  court  in  a  suit  by  the  bank  against  the  maker  to  ad- 
mit the  notes  in  evidence  without  proof  that  the  by4aws  of  the 
insurance  company  authorised  the  treasurer  to  execute  the  in- 
dorsement. , 

3.  BlllB  and  Notes:  Box  a  Fide  Holder:  Bitbden  of  PHoor:  Question 
FOB  JuBT.  In  an  action  by  a  bank,  an  indorsee  of  promissory 
notes,  against  the  maker,  where  defendant  pleads  and  the  evidenoe 
tends  to  show  fraud  in  the  inception  of  the  notes,  the  burden  is  on 
plaintiff  to  show  that  it  is  a  hona  fide  holder,  and,  where  from  the 
evidence  reasonable  minds  may  reach  different  conclusions,  the 
question  is  for  the  Jury. 

4.  Witnesses:  Cross-examination.  Where  in  a  suit  by  a  bank,  the 
indorsee  of  promissory  notes,  the  burden  is  on  plaintiff  to  show 
that  it  is  a  bona  fide  holder,  much  latitude  is  allowed  in  the  cross- 
examination  of  its  cashier,  he  being  the  officer  who  acted  for 
plaintiff  in  the  purchase  of  the  notes  and  the  witness  by  whom 
plaintiff  seeks  to  prove  the  bona  fidea  of  the  transaction,  and  it  is 
error  for  the  trial  court  so  to  restrict  the  examination  as  to  pre- 
tent  a  full  disclosure  of  the  knowledge  of  the  witness  as  to  mat- 
ters material  to  the  inquiry. 

Appeal  from  the  district  court  for  Scotts  Bluff  county : 
Ralph  W.  Hobart^  Judge.    Reversed. 

Marrow  &  Morrow^  for  appellant. 

Wright,  M other sead  &  York  and  C.  L.  Kagey,  contra. 

Heard  before  Morrissby^  C.J.,  Day^  Dean  and  Let- 
ton  JJ. 

MORRISSEY^  C.J. 

Defendant  appeals  from  a  judgment  entered  in  the  dis- 
trict court  for  Scotts  BluflE  county. 

Action  was  brought  by~  plaintiff  as  the  holder  of  two 
promissory  notes  in  the  sum  of  f  1,000  each,  given  by  de- 
fendant to  the  Globe  Life  Insurance  Company  of  Salina, 
Kansas.  One  note  bears  date  of  November  9,  1917,  and 
the  other  November  17,  1917.  The  issues  as  to  each  note 
are  the  same.  After  setting  out  a  copy  of  each  note  the 
petition  alleges :    "That  before  maturity  of  the  said  note 
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and  in  due  course  of  business  plaintiff  purchased  said 
note  from  the  said  Globe  Life  Insurance  Company  for  a 
valuable  consideration,  and  said  Globe  Life  Insurance 
Company  duly  indorsed  and  assigned  said  note,  and  this 
plaintiff  became,  and  ever  since  has  been  and  is  now,  the 
owner  of  said  note  and  is  entitled  to  the  payment  there- 
of." 

The  answer  admitted  the  execution  and  delivery  of  the 
notes  to  the  insurance  company,  but  denied  all  other 
allegations  in  the  petition.  It  specifically  denied  that  the 
insurance  company  indorsed  or  assigned  the  notes  to  the 
plaintiff,  but  averred  that  one  W.  S.  Hayslip,  who  was 
treasurer  of  the  company,  and  who  had  made  the  indorse- 
ment, had  no  authority  to  indorse  the  name  of  the  com- 
pany on  the  note,  and  alleged  that  the  indorsement  was 
not  the  indorsement  of  the  insurance  company.  It  also 
alleged  that  the  company  received  no  consideration  for 
the  note.  It  alleges  that  by  false  and  fraudulent  repre- 
sentations defendant  was  induced  to  execute  the  notes  for 
shares  of  capital  stock  in  the  insurance  company,  plead- 
ing at  length  a  state  of  facts  which  would  constitute  a 
defense  to  the  notes  if  they  were  in  the  hands  of  the 
original  payee,  and  constituting  a  defense  provided 
plaintiff  did  not  become  the  owner  and  holder  in  due 
course.  At  the  close  of  the  evidence  the  court  directed  a 
verdict  for  plaintiff. 

As  grounds  of  error  defendant  alleges  that  the  court 
erred  in  permitting  the  introduction  of  the  notes  in  evi- 
dence. The  basis  of  the  assignment  is  found  in  the  con- 
tention that,  although  the  notes  were  made  payable  to  the 
Globe  Life  Insurance  Company,  they  were  in  fact  the 
property  of  one  Felix  Broeker,  president  of  the  company, 
and  that  the  company  was  not  authorized  by  its  charter 
to  indorse  commercial  paper  for  the  benefit  of  other  par- 
ties; that  the  treasurer  of  the  corporation  had  no  au- 
thority to  make  the  indorsement,  and  therefore  the  notes 
were  inadmissible  in  evidence  until  plaintiff  first  proved 
that  the  treasurer  was  expressly  authorized  by  the  by- 
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laws  or  by  resolution  of  the  board  of  directors  to  make  the 
indorsements.  In  support  of  the  first  contention,  it  is 
claimed  that  the  capital  stock  of  the  insurance  company, 
for  which  these  notes  were  given,  had  first  been  sold  by 
the  company  to  Broeker,  and  he  had  employed  a  selling 
agency  to  make  the  sale  to  plaintiff  and  others,  and  that 
the  stock  actually  issued  was  not  the  treasury  stock  of 
the  corporation,  but  the  stock  of  the  individual,  Broeker. 
The  proof  api>pars  to  show  that  Broeker  had  taken  over 
a  large  block  of  stock  under  a  contract  with  his  own  com- 
pany and  given  his  notes  therefor,  but  the  certificates  of 
Btock  were  still  held  by  the  company  and  on  receipt  of 
defendant's  notes  certificates  of  the  proper  denomination 
were  issued  to  defendant.  Defendant  had  signed  a  writ- 
ten subscription  for  stock  of  the  insurance  company;  he 
had  executed  his  notes  payable  to  the  order  of  that  com- 
pany ;  his  subscription  and  his  notes  reached  the  com- 
pany, and  the  company  issued  the  stock.  It  is  hard  to 
perceive  on  what  theory  he  may  now  be  heard  to  say  that 
these  notes  wei*e  not  the  property  of  the  company.  True, 
it  is  said  in  defendant's  brief  that  there  is  no  record  in  the 
office  of  the  insurance  company  that  it  ever  issued  any 
stock  to  defendant  or  that  it  ever  received  the  notes.  On 
the  other  hand,  the  record  before  the  court  as  a  whole 
seems  to  confess  the  issuance  of  the  stock,  and  the  proof 
shows  that  the  notes  were  in  the  hands  of  the  company 
officers  and  by  them  delivered  to  plaintiff.  The  officers  of 
the  insurance  company  may  have  misappropriated  the 
funds,  but  that  would  not  necessarily  affect  the  owner- 
ship of  the  notes.  As  to  the  sufficiency  of  the  indoinse- 
ment,  even  if  conceded  that  the  treasurer  of  the  corpora- 
tion was  merely  the  servant  of  the  board  of  directors,  and 
that  ordinarily  he  is  the  mere  custodian  of  the  property 
and  funds  and  without  power  to  execute  commercial 
paper  or  bind  the  corporation  by  his  indorsement,  it  will 
be  noted  that  in  the  instant  case,  while  the  indorsement 
was  signed  by  the  treasurer,  the  transfer  of  the  notes  was 
made  by  him  in  conjunction  with  the  president  and  secre- 
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tary  of  the  corporation,  and  the  proceeds  of  the  notes  w«e 
deposited  to  the  credit  of  the  corporation.  To  requure 
one  purchasing  commercial  paper  from  a  corporation  to 
investigate,  in  eyery  instance,  its  charter,  to  ascertain 
the  power  conferred  upon  the  officers  with  whom  the  buai* 
ness  is  transacted,  might  seriously  disturb  commercial 
business.  It  will  not  be  disputed  that  if  the  corporation 
was  the  owner  of  the  notes  it  might  be  proper  for  its  offi- 
cers to  indorse  and  sell  them  in  the  ordinary  course  of  its 
business,  and,  where  the  proof  shows  that  the  officers  of 
the  corporation  who  usually  and  ordinarily  handle  and  ne- 
gotiate its  commercial  paper  write  the  name  of  the  cor- 
poration on  the  back  of  the  note,  and,  for  a  valid  con- 
sideration moving  from  the  purchaser  to  the  corporation, 
deliver  the  note  to  the  purchaser,  the  indorsement  will  be 
held  sufficient.  We  therefore  conclude  that  the  court 
did  not  err  in  permitting  the  introduction  of  the  notes  in 
evidence. 

We  must  now  consider  the  question :  Did  plaintiff  be- 
come a  holder  in  good  faith  in  the  usual  course  of  busi- 
ness, for  value,  and  without  notice  of  fraud  in  the  incep- 
tion of  the  notes?  Under  the  pleadings  and  the  proof 
made  by  defendant,  the  burden  was  upon  plaintiff  to 
prove  the  affirmative  of  this  question.  The  alleged  pur- 
chase of  the  notes  was  made  through  its  cashier,  Mr. 
M^^en,  who  testified  to  a  state  of  facts  which  might  be 
sufficient  to  support  the  instruction  of  the  court  to  the 
jury  to  return  a  verdict  for  plaintiff.  But,  where  doubt  is 
cast  upon  the  truth  of  the  story  and  there  is  a  dispute 
on  any  of  the  material  issues,  the  trial  court  is  not  free 
to  direct  a  verdict,  but  must  submit  the  disputed  ques- 
tions of  fact  to  the  consideration  of  the  jury. 

Prior  to  the  bringing  of  this  suit  the  insurance  com- 
pany had  become  a  bankrupt,  and  a  great  mass  of  docu- 
ments, purporting  to  include  the  minutes  of  stockholders^ 
and  board  of  directors'  meetings,  as  well  as  reports  made 
by  official  cxaininers,  is  included  in  the  record.  From 
these  reports  and  documents  it  appears  that  only  a  short 
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time  before  the  notes  in  »uit  were  executed  Mr.  Mergen 
\i§§  treasure!!  and  director  of  the  insurance  company  and 
associated  with  Mr.  Broeker  in  the  management  of  the 
company.  By  questions  propounded  to  Mr.  Mergen  on 
cross-examination,  when  he  had  testified  in  rebuttal,  de- 
fendant sought  to  show  that  at  the  time  the  insurance 
company  was  incorporated  and  for  some  time  thereafter 
Mr.  Broekei:^  its  president,  had  no  money,  prpperty  or 
business  of  consequence;  that  shortly  after  the  sale  of 
stock  in  the  insurance  company  in  considerable  amount 
Broeker  acquired  a  chain  of  drug  stores  involving  the 
expenditure  of  a  large  amount  of  capital;  that  he  also 
acquired  the  controlling  interest  in  the  Felix  Broeker 
Investment  Company  requiring  capital  of  over  |100,000; 
that  he  further  acquired  large  interests  in  a  real  estate 
company  and  a  bank;  that  during  this  time  and  until 
these  notes  w^ere  taken  by  plaintiff  Broeker  was  using  in 
his  own  business  the  funds  of  the  life  insurance  company ; 
and  that  the  witness  Mergen  and  the  plaintiff  bank  knew 
of  these  speculations  by  Broeker  prior  to  the  purchase  of 
the  notes  in  suit.  Objections  were  made  to  the  questions 
propounded,  as  incompetent,  irrelevant  and  immaterial, 
and  the  objections  were  sustained  by  the  court.  De- 
fendant's offer  to  make  the  proof  by  the  cross-examina- 
tion of  the  witness  was  also  excluded  on  like  objection  of 
plaintiff's  counsel. 

It  is  argued  that,  the  witness  being  a  representative 
of  the  plaintiff  and  an  interested  party,  it  was  error  to 
restrict  his  cross-examination  or  to  deny  defendant  the 
benefit  of  the  offered  testimony,  as  it  would  tend  to  show 
the  good  faith  of  plaintiff  in  taking  the  notes  and  affect 
his  credibility.  Did  tlie  court  err  in  so  restricting  the 
cross-examination?  The  burden  was  on  plaintiff,  after 
facts  tending  to  show  fraud  were  developed,  to  show 
th^  these  notes  were  taken  in  good  faith,  and,  if  by  the 
croso-examination  of  the  witness  it  could  be  developed  that 
he  knew  that  the  president  of  the  company  was  violating 
his  duties  as  an  officer  of  the  company  and  using  its 
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funds  for  his  private  speculations,  it  might  be  material  as- 
bearing  upon  his  own  good  faith  and  honest  intentions 
at  the  time  he  claims  to  have  purchased  the  notes  as 
cashier  of  plaintiff  bank.  We  cannot  overlook  the  fact 
that  he  had  just  recently  retired  from  the  board  of  direc- 
tors and  resigned  as  treasurer  of  the  insurance  company. 
The  record  shows  that  the  insurance  company  had  not  been 
honestly  managed.  It  is  diflBcult  to  believe  that  this  wit- 
ness was  without  knowledge  of  that  fact,  and  if  by  reason 
of  his  former  official  connection  with  the  company,  his 
business  dealings  with  its  officers,  and  his  knowledge  of 
their  dishonest  practices,  he  had  reason  to  believe  that 
the  notes  had  been  fraudulently  procured,  and  that  the 
officers  of  the  company  were  dishonest  men  and  were 
selling  the  notes  not  fpr  the  benefit  of  the  company,  but 
to  carry  out  their  own  private  speculations,  this  would 
be  a  circumstance  tending  to  show  a  lack  of  good  faith 
in  the  purchase  of  the  notes.  In  this  connection  it  may 
be  well  to  also  point  out  that,  although  the  witness 
Mergen  testified  that  the  bank  paid  a  valuable  considera- 
tion for  the  notes  in  suit,  crediting  the  insurance  com- 
pany with  the  proceeds,  and  that  later  the  money  was 
withdrawn  from  plaintiff  bank  by  the  insurance  com- 
pany, an  examiner  for  the  insurance  department  of  the 
state  of  Kansas  testified  at  length  as  to  his  examination 
of  the  insurance  company's  books  and  said  that  they 
failed  to  show  that  the  credit  given  to  the  insurance  com- 
pany as  testified  to  by  the  witness  was  ever  credited  to 
the  notes  in  suit  on  the  books  of  the  insurance  company. 
The  mere  failure  of  the  officers  of  the  insurance  company 
to  make  the  entry  on  their  books  does  not  directly  contra- 
dict the  claim  of  plaintiff  that  the  transaction  was  in  good 
faith,  but  it  is  a  circumstance  which,  in  view  of  the  rela- 
tions shown  to  exist  between  plaintiff's  cashier  and  the 
men  who  were  manipulating  the  affairs  of  the  insurance 
company,  the  jury  might  consider  in  weighing  the  testi- 
mony of  the  witness  and  in  a  determination  of  the  bona 
fides  of  the  transaction. 
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-  That  the  representations  made  by  the  sales  agents  who 
procured  the  notes  were  false,  fraudulent  and  calculated 
to  deceive  defendant  needs  no  elucidation.  Defendant 
positively  testifies  that  he  relied  on  their  representations 
and  that  they  were  the  moving  cause  for  the  execution  of 
the  notes.  If  this  is  denied,  the  question  is  for  the  jur3\ 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 


Harry  Thompson  v.  State  of  Nebraska. 

Filed  July  7,  1921.    No.  21799.  * 

Homicide:  Information:  Instructions.  An  information  charging  de- 
fendant with  a  homicide  committed  In  the  perpetration  of  or  at- 
tempt to  perpetrate  a  robbery,  under  section  8581,  Rev.  St.  1913, 
charges  only  murder  in  the  first  degree,  and  it  is  error  for  the 
trial  court  to  instruct  the  jury  that  they  may  find  defendant  guilty 
of  murder  in  the  first  degree,  guilty  of  murder  in  the  second  de- 
gree, or  guilty  of  manslaughter. 
« 

Error  to  the  district  court  for  Stanton  county :  Wil- 
liam V.  AiiLBN^  Judge.    Reversed. 

Q.  A.  Eberly  and  John  A.  Ehrhardt,  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General,  and  Masan 
Wheeler,  contra. 

Heard  before  Morrissey,  C.J.,  Day,  Dean,  Flansburg, 
Letton  and  Kosb,  JJ.  ^ 

MORRISSBY^  C.J. 

Defendant  Thompson  prosecutes  error  from  a  convic- 
tion for  manslaughter  in  the  district  court  for  Stanton 
county. 

The  information  filed  contained  several  counts,  but,  on 
motion  of  defendant  to  require  the  state  to  elect  on  which 
count  the  prosecution  should  proceed,  the  state  elected  to 
stand  upon  count  two,  which  charged  defendant  with  the 
n^nrder  of  Dayton  T.  Chambers  while  defendant  was  at- 
tempting to  perpetrate  a  robbery.  The  brief  makes  a 
number  of  assignments  of  error,  but  they  are  all  directed 
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to  the  one  point,  namely,  the  sufficiency  of  the  informar 
tion  to  sustain  the  verdict.  It  is  claimed  that  the  in- 
formation chargdd  defendant  with  the  crime  of  murder 
in  the  first  degree  only;  that  it  did  not  contain  a  charge 
of  manslaughter,  and  therefore  the  court  erred  in  sub- 
mitting that  charge  to  the  jury. 

By  way  of  argument  it  is  said:  No  man  can  right- 
fully be  convicted  of  an  offense,  even  though  the  court  has 
jurisdiction  over  his  person  and  has  a  general  jurisdiction 
of  crimes,  unless  he  is  charged  with  the  crime  of  which  he 
is  convicted.  We  are  cited  to  the  rule  heretofore  an- 
nounced in  Morgcua  v.  State,  51  Neb.  672,  and  Rhea  v. 
State,  63  Neb.  461. 

In  Morgan  v.  State^  supra,  defendant  was  charged  with 
murder  while  attempting  to  commit  rape,  and  the  court 
held  that  it  was  proper  to  instruct  that  murder  in  the 
second  degree  and  manslaughter  were  not  included  in  that 
count  of  the  information. 

In  Rhea  v.  State,  supra,  the  information  charged  mur- 
der committed  in  the  perpetration  or  attempted  perpetra- 
tion of  a  robbery,  and  the  court  reexamined  Morgan  x. 
State,  supra,  adhered  to  the  rule  there  announced,  and 
said: 

"Homicide  committed  in  the  perpetration  or  attempt 
to  perpetrate  any  rape,  arson,  robbery  or  burglary  is  by 
section  3  of  the  Criminal  Code  declared  murder  in  the 
first  degree.  The  turpitude  of  the  act  is,  in  the  excep- 
tional cases  mentioned  in  the  statute,  made  to  supply  the 
place  of  deliberate  and  premeditated  malice,  while  a  pur- 
pose to  kill  is  conclusively  presumed  from  the  intention 
which  is  the  essence  of  the  enumerated  felonies.'^ 

The  issue  raised  appears  to  be  settled  by  the  two  cases 
heretofore  cited.  Under  the  rule  the  death  penalty  has 
twice  been  inflicted.  Since  its  announcement  several 
sessions  of  the  legislature  have  been  held,  but  the  law- 
makers have  not  seen  fit  to  change  it.  We  are  bound  by 
the  rule  announced,  and  the  judgment  is 

Rbvbbsed. 
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Iowa  Statb  &  Savings  Bank  et  al.^  appellants^  v.  Cm 
National  Bank  of  Omaha  bt  al.^  appellees. 

Filed  July  7, 1921.    No.  21189. 

1.  Banks  and  Banking:  Pubchasb  or  Stook:  Vaijdit7.  Where  the 
directors  of  a  national  hank  that  is  in  failing  circamstanees  pur- 
chase shares  of  its  capital  stock  for  the  hank  from  other  share- 
holders in  Tiolation  of  section  9762,  U.  S.  Comp  St.  1918,  the 
rightiB  of  innocent  holders  for  value  not  having  intervened,  the 
validity  of  such  transaction  "can  be  questioned  only  by  the 
United  States,  and  not  by  private  parties."  Thomp90ii  17.  8t,  Ifieh- 
olas  Nat.  Bank,  146  U.  S.  240,  251. 

2.  Corporations:  Action  or  Majobity  Stockholdebs.  The  action  of  a 
majority  of  the  stockholders  of  a  corporation  must  govern  wheft 
such  action  is  within  its  expressed  or  implied  powers  and  does 
not  violate  any  contract  rights  of  the  other  stockholders. 

Appeal  from  the  district  court  for  Douglaa  county: 
Obo^oe  a.  Day^  Judge.    Affirmed.^ 

GaineSy  Van  Orsdel  d  Gaines,  for  appellants. 

John  J.  Bullivan  and  George  B.  Thummel,  contra. 

Heard  before  Morrissey^  C.J.,  Aldbich,  Dban^  Flans- 
BUBG^  Lbtton  and  Bose^  JJ. 

Dban^  J. 

The  Iowa  State  &  Savings  Bank  and  the  Lake  Villa 
Trust  &  Sayings  Bank  are,  respectively,  Iowa  and  Illinois 
corporations.  The  Iowa  bank  is  the  holder  of  100  shares 
of  the  capital  stock  of  the  defendant  City  National  Bank 
of  Omaha.  The  Illinois  bank  holds  25  shares  of  its  capir 
tal  stock.  Both  banks  hold  the  stock  as  collateral  security 
for  loans  made  by  them  to  borrowers  who  are  now  in- 
solvent, the  borrowers  having  transferred  the  stock  as 
collateral  security  for  their  respective  loans.  August  3, 
1918,  as  allied  by  plaintiffs,  they  began  this  action  on 
bdbalf  of  themselves,  and  other  stockholders  of  the  Oity 
National  Bank,  asking  that  the  court  require  that  an  ac- 
counting be  had  of  the  amount  due  on  two  certain  prom- 
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iflsory  notes  executed  by  Peter  F.  Petersen  and  Ivy 
O'Flyng  in  the  principal  sum  of  |24,117.80  each,  aggre- 
gating 148,235.60,  and  payable  to  the  order  of  the  defend- 
ant bank.  Plaintiffs  allege  that  the  Petersen  and  O'Flyng 
notes  were  wrongfully  canceled,  and  payment  released,  by 
the  board  of  directors  of  the  City  National  Bank.  They 
ask  that  the  court  ^'render  judgment  against  ♦  ♦  ♦ 
Petersen  ♦  ♦  ♦  and  against  the  said  Ivy  O'Flyng  for 
the  balance  due"  on  their  respective  notes,  and  also  against 
certain  directors  of  the  defendant  City  National  Bank, 
*Vho  have  wrongfully  conspired  with  the  said  parties  to 
defeat  the  collection  of  said  notes."  The  defendant  bank 
contends,  in  substance,  that  the  Petersen  and  CFFlyng 
notes  were  **a  matter  of  bookkeeping;"  that  they  were 
merely  accommodation  notes,  and  that  neither  the  makers 
nor  the  bank  were  at  any  time  liable  thereon.  When  the 
hearing  was  concluded,  the  court  rendered  judgment  in 
favor  of  defendants,  dismissed  the  suit,  and  plaintiffs  ap- 
pealed. 

Substantially  these  material  facts  appear.  In  1914  the 
defendant  City  National  Bank  was  in  failing  circum- 
stances. When  some  of  its  stockholders  discovered  the 
true  condition  of  the  bank,  and  that  it  was  probably  on 
the  verge  of  failure,  they  began  to  offer  their  stock  for 
sale  at  a  rate  much  below  its  face  value.  The  bank  offi- 
cials realized  that  such  conduct  would  insure  its  failure, 
and,  in  order  that  this  might  be  prevented,  they  purchased 
some  of  the  stock  that  was  offered  for  sale  by  dissatisfied 
stockholders.  It  was  for  this  purpose  that  the  notes  in 
suit  were  procured,  so  that  from  the  proceeds  of  the  sale 
of  the  notes  money  might  be  obtained  with  which  to  buy 
the  capital  stock  of  the  bank.  It  is  allied  the  notes  were 
subsequently  redeemed. 

October  15,  1915,  to  the  end  that  the  City  National 
Bank  might  realize  on  its  assets,  pay  its  debts  and  dis- 
tribute among  the  stockholders  the  assets  that  remained, 
the  bank  went  into  voluntary  liquidation.  At  that  time, 
as  alleged  by  defendants,  ^^the  bank  held  about  400  shar jsi 


Vol.  106]  JANUARY  TERM,  1921.  399 

Iowa  State  ft  SavlngB  Bank  t.  City  Nat.  Bank. 

of  its  own  capital  stock,  purchased  by  it  several  years 
prior  to  that  time  with  its  own  money."  The  assets,  for 
the  most  part,  were  sold  to  the  State  Bank  of  Omaha.  The 
City  National,  however,  retained  (600,000  of  its  assets  for 
the  purpose  of  distribution  among  its  stockholders.  How- 
ever, among  the  assets  that  it  sold  to  the  State  Bank  were 
included  the  two  notes  in  question.  Within  a  month  or 
six  weeks  thereafter  the  City  National,  as  alleged,  "in 
recognition  of  the  fact  that  it  was  not  the  owner  of  said 
notes  and  had  given  no  consideration  therefor,  afterwards, 
with  the  consent  of  the  State  Bank  of  Omaha  substituted 
its  own  obligation  therefor,  and  the  said  notes  of  Peter- 
sen and  O^Flyng  were  thereupon  released,  canceled  and 
surrendered  to  the  makers  thereof.  Later  on,  the  de- 
fendant bank  paid  off,  with  its  own  funds,  its  obligations 
so  substituted." 

The  facts  leading  up  to  the  execution  of  the  notes  in 
question,  as  contended  by  defendants,  are  substantially 
these.  A  syndicate,  as  it  is  called  in  the  briefs,  was 
formed,  consisting  of  certain  of  the  stockholders  and 
directors  of  the  City  National  Bank.  The  object  of  this 
organization  was,  if  possible,  to  save  the  failing  bank.  To 
this  end  they  procured  the  execution  of  the  two  notes  as 
accommodation  notes.  Subsequently  the  notes  were 
placed  in  the  City  National  Bank  as  apparent  assets.  It 
seems  that  neither  the  comptroller  of  the  currency  nor 
the  bank  examiners  who  were  working  under  his  direction 
were  informed  that  the  notes  did  not  represent  a  bona  fide 
transaction  and  that  they  were  not  in  fact  assets  of  the 
bank.  However,  when  this  suit  was  brought  the  defend- 
ants resisted  all  attempts  looking  toward  enforced  pay- 
ment on  the  grounds  herein  stated,  namely,  that  the  notes 
were  merely  accommodation  notes  and  that  liability  did 
not  attach  thereto. 

It  may  be  noted  in  passing  that  an  agreement  was  en- 
tered into  with  Petersen  and  O'Flyng  by  certain  of  the 
directors  of  the  defendant  bank,  whereby  it  was  provided 
that  all  of  the  parties  to  the  agreement  should  share 
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equally  any  liability  that  might  in  any  contingency  attach 
to  the  notra. 

Plaintiffs  argue  that,  under  the  facts,  the  defendants 
are  estopped  from  defending  against  liability,  and,  in  the 
expressed  belief  that  the  notes  were  a  valid  obligation 
against  the  makers,  in  October,  1917,  and  again  in  Feb- 
ruary, 1918,  demanded  that  the  City  National  directors 
lH;gin  an  action  on  both  notes  to  recover  the  full  face  value 
with  accrued  interest.  The  demand  being  ignored,  this 
suit  for  an  accounting  was  begun. 

Plaintiflfs  allege  generally  that  the  affairs  of  the  City 
National  Bank  were  irregularly  and  unlawfully  con- 
ducted, all  to  the  financial  detriment  of  the  holders  of  its 
capital  stock.  Among  other  acts  of  alleged  misfeasance 
they  allege  the  execution  of  a  note  in  the  principal  sum 
of  129,360.61,  by  a  former  director,  as  trustee,  with  the 
view. of  using  the  proceeds  of  the  note  in  buying  stock  of 
the  City  National  from  the  dissatisfied  and  alarmed 
stockholders.  However,  we  do  not  find  it  necessary 
further  to  discuss  the  tr.ustee  note.  The  important  ques- 
tion is  whether  the  Petersen  and  O'Flyng  notes  were  ac- 
commodation notes  and  whether  they  were  at  any  time 
valid  obligations  against  the  makers. 

Plaintiffs  contend  that  the  surrender  of  the  notes  by 
the  directors  was  fraudulent  as  against  them  and  as 
against  the  other  stockholders,  and  that,  as  a  result  of 
that  transaction,  the  value  of  the  stock  was  depreciated  in 
a  sum  equal  to  the  value  of  the  notes.  They  argue  that 
such  sum  as  they  recover,  if  any,  should  become  a  part  of 
the  assets  of  the  defendant  bank  for  distribution  among 
its  creditors  and  stockholders.  Plaintiffs  argue,  too,  that, 
under  the  facts^  defendants  are  estopped  from  defending 
against  liability.  They  point  out  that  under  section  9762, 
U.  S.  Comp.  St.  1918,  the  purchase  of  its  own  stock  by  a 
national  bank  is  prohibited.  The  act,  so  far  as  applicable, 
follows :  ^^No  association  shall  make  any  loan  or  discoant 
on  the  security  of  the  shares  of  its  own  capital  stock,  nor 
be  the  purchaser  or  holder  of  any  such  shares,  unless  such 
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security  or  purchase  shall  be  necessary  to  prevent  loss 
upon  a  debt  previously  contracted  in  good  faith." 

It  appears  in  the  present  case,  as  shown  by  the  weight 
of  the  evidence,  that  the  rights  of  innocent  purchasers  for 
value  have  not  intervened,  so  that,  in  the  present  state  of 
the  record,  their  argument  is  not  supported  by  the  au- 
thorities. On  this  point,  even  where  fraud  was  charged, 
it  has  been  said :  "A  note,  executed  by  defendant  for  ac- 
commodation and  without  consideration  to  enable  bank 
o£Scials  to  conceal  their  defalcations  from  depositors  and 
governmental  inspectors,  is  tainted  with  fraud;  so,  the 
rights  of  no  innocent  purchaser  for  value  having  inter- 
vened, it  cannot  be  enforced  by  the  bank  or  its  receiver, 
though  the  transaction  was  such  that  defendant  must  have 
known  that  the  purpose  of  the  note  was  to  conceal  the 
bank's  financial  condition."  Cutler  v.  Fry,  240  Fed,  238. 
See,  also,  Peterson  v.  Tillinghnst,  192  Fed.  287;  Lebnard 
V.  State  Exchange  Bank,  236  Fed.  316. 

It  has  been  held  that  private  parties  cannot  invoke  the 
provisions  of  the  national  banking  act,  as  plaintiffs  in  the 
present  case  have  attempted  to  do,  and  that  any  infringe- 
ment of  the'  act  in  question  by  a  national  bank  is  a  matter 
for  the  consideration  of  the  federal  government.  In 
Thompson  v.  St  Nicholas  Nat  Bank,  146  U.  S.  240,  at 
page  251,  on  this  point  it  is  said :  ^^Moreover,  it  has  been 
held  repeatedly  by  this  court  that  where  the  provisions 
of  the  national  banking  act  prohibit  certain  acts  by  banks 
or  their  officers,  without  imposing  any  penalty  or  for- 
f^ture  applicable  to  particular  transactions  which  have 
been  executed,  their  validity  can  be  questioned  only  by  the 
United  States,  and  not  by  private  partis.  National  Bank 
V.  Matthews,  98  U.  S.  621 ;  National  Bank  v.  Whitney,  103 
U.  S.  99;  National  BwnJc  of  Xenia  v.  Stewart,  107  U.  S. 
676." 

Besides  this,  it  appears  in  the  present  case  that  at  a 
meeting  of  the  stockholders  a  motion  was  made  and  sec- 
onded that  some  action  be  taken  by  the  directors  to  re- 
cover the  amount  of  the  canceled  notes  of  Petersen  and 
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O'Flyng.  When  the  motion  was  put  to  a  vote  it  received 
no  votes  other  than  those  of  the  two  stockholders  who 
were  its  sponsors.  It  may  be  added  that,  not  only  does  it 
appear  that  the  rights  of  innocent  persons  have  not  inter- 
vened,  but  there  is  evidence  tending  to  show  that  the  can- 
celation and  surrender  of  the  Petersen  and  O'Flyng  notes 
was  ratified  at  a  meeting  of  the  stockholders  at  which  ap- 
proximately 85  or  90  per  cent,  of  the  capital  stock  of  the 
City  National  Bank  was  represented. 

In  6  Fletcher,  Cyclopedia  Corporations,  sec.  3992,  p. 
6797,  it  is  said : 

"  'The  majority  rules'  is  the  basic  rule  as  to  the  internal 
affairs  of  a  corporation,  so  long  as  the  acts  of  the  cor- 
poration are  within  its  express  or  implied  powers.  It  is 
of  no  moment  that  the  acts  of  the  majority  are  unwise  or 
iuv^xpedient,  so  long  as  they  act  in  good  faith.  When  the 
management  of  a  corporation  is  vested  in  the  stockholders 
collectively  as  constituting  the  corporation,  and  they  act 
at  a  meeting  called  and  conducted  in  accordance  with  the 
charter  and  by-laws  of  the  corporation,  and  differences  of 
opinion  arise  as  to  the  policy  to  be  pursued,  the  vote  of  the 
majority  must  govern,  where  the  majority  act  in  good 
faith,  and  within  the  powers  of  the  corporation,  and  do  not 
violate  any  contract  rights  of  the  other  stockholders.  No 
principle  in  the  law  of  corporations  is  better  settled  than 
the  principle  that  every  person  who  subscribes  for  or  pur- 
chases shares  in  a  corporation,  or  otherwise  acquires 
shares  therein,  impliedly  agrees  that,  upon  any  matter 
which  comes  within  the  powers  expressly  or  impliedly  con- 
ferred upon  the  corporation  by  its  charter,  he  will  be 
bound  by  the  will  of  the  majority,  so  long  as  they  act  in 
good  faith,  and  according  to  law." 

We  have  tried  the  case  de  novo,  and,  in  view  of  the  evi- 
dence, and  of  the  federal  authorities  applicable  thereto, 
we  conclude  that  the  judgment  is  right.  It  is  therefore  in 
all  things 

Affirmbd. 

Day,  J.,  not  sitting. 
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€harlbs  Derr  et  al.,  appellants,  v.  Willl\m  Kirkpat- 

RICK,  appellee. 
Filed  July  7,  1921.    No.  22081. 

1.  Master  and  Servant:  Woskmen's  Compensation:  Attobney's 
Fees.  When  an  employer  appeals  to  the  district  court  from  an 
award  of  the  compensation  commissioner  and  fails  to  reduce  the 
amount  of  such  award,  the  employee's  counsel  is  entitled  to  the 
allowance  of  a  reasonable  attorney's  fee  for  services  in  the  district 
court.  Section  3666,  Rev.  St.  1913,  as  amended,  section  4,  ch.  91, 
Laws  1919. 

2.    :  .    Review.    When  the   evidence  in    a  case    that  is 

brought  under  the  employers'  liability  act  conflicts  with  respect 
to  material  matter,  the  Judgment  will  not  be  disturbed  if  there 
is  sufficient  evidence  in  the  record  to  support  it.  Lincoln  Gas  d 
Electric  Light  Co.  v.  Crowley,  104  Neb.  701. 

Z.  New  TMal:  Discretion  of  Coubt.  The  granting  of  a  new  trial 
is  largely  committed  to  the  discretion  of  the  trial  court,  and  un- 
less a  dear  abuse  has  been  shown  this  court  will  not  interfere. 
Bruner  Co.  v.  Fidelity  d  Casualty  Co.,  101  Neb.  825. 

4.  Master  and  Servant:  Workmen's  Compensation:  Attorney's 
Fees.  Where  an  employer  in  an  action  brought  under  the  em- 
ployers' liability  act  appeals  from  the  judgment  of  the  district 
court  to  this  court  and  fails  to  reduce  the  amount  of  the  recovery, 
this  court  will,  on  application,  allow  the  employee's  counsel  a  rea- 
sonable attorney's  fee.  Section  3666,  Rev.  St.  1913,  as  amended, 
section  4,  ch.  91,  Laws  1919. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

J.  Ralph  DykeSy  for  appellants. 

Clifford  L.  Rein,  contra. 

Heard  before  Morrissey,  C.J.,  Aldrich,  Day,  Dean, 
Plansburg  and  Rose,  JJ. 

Dban,  J. 

This  suit  originated  in  the  compensation  commis- 
fdoner's  office,  where  Willaim  Kirkpatrick,  defendant,  filed 
an  application  for  an  order  against  Charles  Dtrr,  his  em- 
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ployer,  and  the  Maryland-  Casualty  Company,  the  em- 
ployer's surety,  the  plaintiffiB  herein,  to  enforce  continued 
payments  of  |15  a  week,  as  compensation,  theretofore 
paid  by  plaintiffs,  for  disabilities  sustained  by  defendant^ 
April  10,  1920,  in  the  course  of  his  employment  while 
working  for  Derr  in  his  furniture  house  as  helper,  clerk 
and  repair  man.  January  12,  1921,  th,e  hearing  was  con- 
cluded and  defendant  was  awarded  |15  a  week  from  De- 
cember 3,  1920,  to  the  date  of  the  hearing.  The  award 
further  provided  that  the  payments  should  continue  for  a 
period  of  five  additional  weeks  after  the  hearing  and  that 
during  that  period  defendant  should  submit  to  medical 
treatment  at  plaintiffs'  cost.  It  was  further  ordered  that 
another  hearing  be  had  at  the  expiration  of  the  five-weeks' 
treatment  period  that  the  commissioner  might  then  de- 
termine the  extent  of  defendant's  disability  and  make  such 
award  as  the  facts  would  warrant.  Both  parties  com- 
plied with  this  order.  When  the  parties  again  appeared 
after  the  expiration  of  the  five-weeks'  medical  treatment, 
the  commissioner  found  that  the  disability  continued  and 
that  its  extent  could  not  then  be  fully  determined.  There- 
upon it  was  ordered  that  plaintiffs  continue  the  payment 
of  compensation  at  915  a  we^  from  the  date  of  the  last 
payment  as  long  as  the  disability  remained.  Plaintiffs 
being  dissatisfied  with  the  final  award  of  the  commis- 
sioner appealed  therefrom  to  the  district  court. 

The  district  court  found  that  defendant's  disability  be- 
gan April  10,  1920,  and  that  ^^the  duration  of  such  dis- 
ability cannot  now  be  determined."  The  court  thereupon 
rendered  a  judgment  against  plaintiffs  compelling  them  to 
pay  defendant  |15  a  week  from  February  3, 1921,  "until 
said  disability  be  ended  or  determined."  Plaintiffs  hav- 
ing failed  to  reduce  the  amount  of  the  commissioner's 
award,  the  court  allowed  defendant  |50  as  an  attorney 
fee.    From  the  judgment  so  rendered  plaintiffs  appealed. 

Eirkpatrick  testified  in  substance:  That  the  accident 
happened  April  10,  1920,  when  under  Dorr's  direction  he 
went  with  a  fellow  employee  to  a  private  residence  in 
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Lincoln  to  bring  therefrom  a  base-burner  stove,  weighing 
500  or  600  pounds,  to  be  stored  in  Derr's  warehouse ;  that 
the  stove  was  in  a  middle  room,  and  the  two  men  alone 
carried  it  out  through  the  front  room,  over  the  porch 
and  down  the  steps;  that  on  account  of  mud  they  could 
not  use  the  stove  truck,  and  had  to  carry  the  stove  over 
the  lawn  and  through  the  mud  to  the  truck,  a  distance  of 
60  feet  from  the  house ;  that  they  lifted  the  stove  a  foot 
or  18  inches  to  the  bed  of  the  truck,  and  that  by  carrying 
the  stove  and  straining  himself  in  lifting  it  up  to  the 
truck  he  was  in  some  way  injured  and  immediately  be- 
came sick  and  faint ;  that  when  they  returned  he  was  un- 
able to  help  carry  the  stove  into  the  store  because  of  his 
injury;  that  he  then  went  home  and  the  next  day  was 
ill,  and  on  the  following  day  he  returned  to  the  store,  but 
that  owing  to  the  pains  that  he  suffered  he  was  unable  to 
do  any  work ;  that  he  was  then  sent  home  in  a  truck  by 
his  employer,  where  he  suffered  pain  for  about  five  weeks, 
when  '^this  ailment  startd  in  the  back"  of  each  of  his  hands 
and  persisted  up  to  the  time  of  the  trial  so  that  he  could 
not  then  close  his  hands ;  that  he  has  performed  no  work 
since  the  day  of  the  accident  and  is  unable  to  feed  him- 
self or  to  dress  or  undress  himself ;  that  he  received  pay- 
ments as  compensation  in  the  sum  of  f  630,  and  that  |200 
hospital  bills  were  paid  by  plaintiffs ;  that  the  payments 
•so  made  included  the  time  to  February  3,  1921,  when 
further  payments  were  refused  by  plaintiffs. 

Mr.  Turner  is  the  man  who  helped  Kirkpatrick  to  carry 
the  base-burner  from  the  dining  room  and  load  it  on  the 
truck.  He  testified  that  it  weighed  about  600  pounds. 
His  testimony  corroborates  generally  that  of  the  defend- 
ant. He  said:  "Q.  Do  you  know  what  is  the  usual 
thing  for  truck  or  teamsters  to  pick  those  things  up  by 
hand  or  to  drag  it  on  a  truck?  A.  If  we  have  got  sidewalk 
or  flooring  you  take  a  truck  and  haul  them,  but  if  you 
have  nothing  but  ground  you  cannot  wheel  the  tructar; 
you  have  simply  got  to  pick  it  up  and  carry  it.  •  *  * 
Q.  Now,  when  you  got  this  stove  out  to  the  truck,  did 
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you  have  to  lift  up  on  it  any  to  get  it  into  the  wagon? 
A.  Yes ;  had  to  raise  it  between  16  and  18  inches.  Q.  That 
is,  had  to  pull  it  up  in  addition  to  carrying  it  to  the  truck? 
A,  Yes,  sir.  You  see,  to  carry  a  base-burner,  you  have  got 
to  catch  hold  of  the  stovepipe  hole,  and  reach  down  and 
<;atch  the  ash-pan,  and  reach  the  door  board^  and  push 
against  one  another  and  carry  in  this  position.  So  it  is  a 
strain  all  through  your  neck,  body  and  arms.  After  you 
get  to  the  wagon,  we  had  to  kind  of  up  (indicating)  like 
this,  and  put  it  in  the  end.  To  do  that,  you  have  got  to 
have  a  pretty  good  stomach  on  you  or  you  cannot  do  it. 
*  *  *  Q.  Now,  what  did  Mr.  Kirkpatrick  do  as  soon 
/as  you  folks  set  that  stove  down  on  the  floor  of  the  truck? 
A.  On  the  floor  of  the  tinick?  Q.  Yes.  A.  Well,  he  was 
right  by  the  corner  of  the  wagon  and  kind  of  leaned  up 
against  the  wagon  like  this.  ^Gosh/  he  savs,  ^I  have  tore 
myself  all  to  pieces.'  Q.  That  is  what  he  said?  A.  It 
seemed  like  he  relaxed  all  over."  With  respect  to  the 
/cariying  of  the  stove,  he  further  testified  that  "it  hurt  me 
for  two  or  three  days,  my  neck,  ♦  ♦  ♦  niy  wife  and  I, 
I  took  the  truck  and  we  drove  out  to  see  him  (Kirkpat- 
rick )  and  he  was  in  bad  condition,  ♦  ♦  ♦  jfr.  Derr 
and  I  talked  and  said  we  are  afraid  Kirk  is  going  to  make 
a  die  of  it.  Mi*.  Derr  and  I  were  just  talking  in  the  store.^' 
Defendant  was  examined  by  a  physician  about  three 
weeks  after  the  accident.  On  the  part  of  defendant  he 
testified  that  he  found  Kirkpatrick  "suffering  fi-om  vio- 
lent strain  with  evidence  of  over  strain  of  the  abdominal 
muscles  and  hydrocele  of  the  cord.  Q.  What  history  did 
he  give  you?  A.  Of  having  lifted  a  weight  too  heavy  for 
.him,  and  having  broken  down  under  it,  having  lifted  a 
«tove  too  heavy  to  cany ;"  and  further  that  there  was  no 
indication  of  rheumatism,  but  that  he  ^^uspected  that 
•hydrocele  of  the  cord  was  a  rupture,  and  we  watched  him 
<!arefully  to  see  whether  we  could  handle  it  without  an 
operation.  I  believe  I  threatened  him  with  an  operation 
for  a  while — finally  managed  without  it.  Somebody  kept 
him  at  rest  in  bed  and  gave  him  things  to  ease  the  pain. 
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•  ♦  *  Q.  Now,  you  may  state  whether  or  not,  in  your 
professional  opinion,  the  high  increased  temperature  and 
bronchial  pneumonia  found  there  might  have  been  ag- 
gravated by  the  effects  of  the  strain  in  lifting  that  he 
x^omplained  of,  or  might  have  predisposed  him  to  take 
«uch  disease  as  that?  A.  I  think  you  will  find  it  a  very 
(Common  thing  in  medical  works  that  lowered  resistance 
will  predispose  a  patient  to  any  kind  of  infection  any- 
where in  the  body."  The  doctor  further  testified  that  he 
had  the  patient  under  observation  for  several  months,  and 
that  he  examined  him  from  time  to  time  and  there  was  no 
doubt  in  his  mind  but  that  Kirkpatrick's  condition  was 
brought  about  by  the  excessive  strain  in  carrying  the 
atove.  On  th^  cross-examination  he  testified :  ^^Q.  How 
did  the  infection  get  in  the  hand  and  fingers?  A.  Circu- 
.lating  in  the  blood  stream  to  the  hands.  *  *  *  Q. 
Doctor,  one  more  question.  You  said  the  hydrocele  of 
cord  disappeared,  or  had  disappeared,  June  17 ;  wasn't  it, 
you  said,  hydrocele  of  cord  practically  disappeared  under 
medical  treatment  June  17?  A.  It  must  have  been  about 
that  time.  Q.  Then  the  only  condition  you  found  at  that 
time  was  this  condition  in  the  hands?    Yes,  sir." 

Plaintiffs  argue  that  the  accident  never  happened. 
.There  is  also  some  argument  to  the  effect  that  defendant's 
condition  arose  from  an  abnormal  condition  of  his  teeth 
and  that  he  was  afflicted  with  pyorrhea.  Def c;ndant  called 
a  dentist  on  this  point,  and  from  his  testimony  it  appears 
.that  the  condition  of  his  teeth  was  not  abnormal  and  that 
,there  was  but  a  trace  of  pyorrhea,  "in  the  first  stages,'' 
jand  that  it  was  not  sufficient  to  injuriously  affect  his 
health;  that  two  of  his  large  molars  were  decayed  and 
removed.  We  conclude  that  plaintiffs'  argument  on  this 
.point  is  not  sustained. 

Only  two  witnesses  testified  on  the  part  of  plaintiffs  and 
both  were  physicians.  They  did  not  examine  defendant 
.until  about  seven  months  after  the  accident.  Plaintiffs 
in  their  brief  say :  **The  medical  testimony  is  conflicting.*' 
fWe  do  not  find  that  it  conflicts  at  all  points ;  but,  even  ad- 


406  NEBBAfiEA  BE>POBTS.  [Vol.  106 

■  ■  ■  ■  -It  '  ■!         I  .1         ■      I,  ■         ■  I     .    I  ■         ■ 

Derr  t.  Kirkpstriek. 

mitting  that  plaintiflfs'  statement  reflects  the  fact,  in  the 
liresent  state  of  the  record,  it  is  not  incumbent  on  us  to 
discuss  the  evidence  if  there  is  sufficient  to  support  the 
judgment.  The  medical  testimony  seems  to  be  ample  to 
gupport  defendant's  contention  and  under  the  rule  we  will 
^ot  discuss  it  further.  Manning  v.  Pomerene,  101  Neb. 
127;  MUler  v.  Morris  d  Co.,  101  Neb.  169;  Anderson  v. 
Kiene,  103  Neb.  773 ;  Lincoln  Gas  d  Electric  Light  Co.  t?. 
Crowley,  104  Neb.  701. 

Plaintiffls  contend  that  the  court  erred  in  not  granting 
a  new  trial  on  their  motion.  In  Bruner  Co.  v.  Fidelity  d 
Casualty  Co.,  101  Neb.  825,  we  held :  "The  granting  of  a 
new  trial  is  largely  committed  to  the  discretion  of  the 
trial  court,  and  unless  a  clear  abuse  has  been  shown  this 
court  will  not  interfere."  Abuse  of  discretion  has  not 
been  shown.    Error  does  not  appear  in  the  ruling. 

It  is  argued  that  the  district  court  erred  in  allowing  de- 
fendant an  attorney  fee  of  |50  for  services  in  that  court. 
We  do  not  think  so,  in  view  of  the  fact  that  the  employer 
appealed  and  failed  to  obtain  any  reduction  in  the  amount 
of  the  award.  Section  3666,  Bev.  St.  1913,  as  amended, 
scfction  4,  ch.  91^  Laws  1919,  provides  that,  whenever  "pro- 
ceedings are  had  before  the  compensation  commissioner,  a 
reasonable  attorney's  fee  shall  be  allowed  the  employee 
by  the  court  in  the  event  the  employer  appeals  from  the 
award  of  the  commissioner  and  fails  to  obtain  any  reduc- 
tion in  the  amount  of  such  award;  the  appellate  court 
shall  in  like  manner  allow  the  plaintiff  a  reasonable  sum 
as  attorney's  fees  for  the  appellate  proceedings."  Under 
the  act  defendant's  counsel  is  entitled  to  a  fee  of  flOO  for 
his  services  in  this  court  and  this  amount  is  ordered  to  be 
^paid  by  plaintiffs. 

From  the  facts  before  us  we  conclude  that  defendant  is 
entitled  to  compensation  at  the  rate  of  f  15  a  week  from 
the  time  the  court  found  that  plaintiffs  ceased  paying 
compensation,  namely,  from  February  3,  1921.  We  hold, 
however,  that  the  record  discloses  such  reasonable  gimindB 
for  controversy  that  the  appeal  was  justified.    It  there- 
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fore  follows  that  plaintiflPs  are  not  subject  to  the  statutory 
"waiting  time'*  penalty. 

The  judgment  of  the  district  court  is 

Affibmbd. 


Ula  W.  Echols,  appellee,  v.  Mutual  Life  Insuranob 

Company  of  New  York^  appellant. 

Filed  July  7,  1921.    No.  21279. 

1.  Insurance:  Policy:  Waiveb  of  Ck>NDmoNS.  Provisions  in  a  con- 
tract of  life  insurance  to  the  effect  that  the  policy  does  not  be- 
come a  binding  contract  of  insurance  unless  and  until  the  first 
premium  is  paid,  and  that  no  agent  of  the  company^  or  other  per^ 
son,  has  power  on  behalf  of  the  company  to  modify  the  contract 
of  insurance  or  to  extend  the  time  of  paying  any  premium,  are  for 
the  benefit  of  the  company  and  may  be  waiyed  by  it. 

2.  :  :  .  In  such  case,  where  a  rule  of  the  com- 
pany permits  the  agent  to  take  a  note  of  the  insured  payable  to 
himself  for  the  first  premium,  the  agent  being  held  responsible 
to  the  company  for  the  net  premium,  the  agent  becomes  the 
debtor,  and  when  he  delivers  the  policy  to  the  insured  under  an 
agreement  to  extend  the  time  of  paying  the  premium  and  to  take 
the  note  of  the  insured  for  such  premium,  but  no  note  is  given  for 
the  reason  that  the  agent  had  no  blank  forms  with  him  at  the 
time,  and  it  was  agreed  that  the  agent  would  see  insured  in  a 
few  days  and  get  the  note,  and  the  agent  left  the  city  two  days 
thereafter  without  procuring  the  note,  and  before  his  return  the 
insured  died,  such  transaction  will  be  deemed  a  payment  of  the 
premium  as  between  the  insured  and  the  company. 

3.    :  :  .  In  such  case,  an  agreement  by  the  agent 

to  extend  the  time  of  paying  the  premium  will  be  regarded  as  a 
waiver  by  the  company  of  the  conditions  of  the  contract  of  in- 
surance respecting  time  of  passing  the  premium,  and  the  limita- 
tions of  the  power  of  the  agents  to  extend  the  time  of  such  pay- 
ment. 

4.  :  Notice.  Notice  to  a  general  agent  of  a  life  insurance  com- 
pany having  authority  to  solicit  insurance,  to  make  out  and  for- 
ward applications,  to  deliver  to  the  assured  policies  when  re- 
turned, and  to  collect  and  transmit  premiums,  will  operate  as 
notice  to  the  company,  and  it  will  be  bound  by  acts  then  done  by 
him  in  respect  to  the  business  he  is  transacting. 
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5     ETldtnca  examined,  and  held  to  sustain  the  findings  of  the  trial 
court 

Appeal  from  the  district  court  for  Dodge  county: 
Fbbdebick  W.  Button^  Judge.    Affirmed, 

Montgomery^  Hall  d  Young,  for  appellant. 

CourtHght,  Sidner,  Lee  &  Jones,  contra. 

Heard  before  Mobrissey^  C.J.,  Day,  Dean  and  Let- 
ton,  JJ. 

Day^  J. 

The  plaintiff  recovered  a  judgment  against  the  defend- 
ant upon  a  life  insurance  policy  in  which  she  was  named 
as  beneficiary.  By  stipulation  of  the  parties,  a  jury  was 
waived,  and  trial  was  had  to  the  court.  Defendant  ap- 
peals. 

It  was  pleaded  as  a  defense  that  the  first  premium  was 
jaever  paid,  and  also  that  the  policy  was  never  delivered 
to  and  received  by  the  insured  during  his  continuance  in 
good  health;  that  these  requirements  were  conditions 
precedent  to  the  contract  of  insurance  becoming  binding 
and  effective,  and  that  therefore  the  policy  never  became 
a  binding  contract.  The  reply  pleaded  a  waiver  of  the 
conditions  of  the  contract  requiring  the  first  premium  to 
be  paid  before  the  policy  became  effective,  and  alleged  that 
credit  was  extended  to  the  insured  for  the  payment  of  the 
first  premium,  and  that  within  the  time  of  the  extended 
credit  full  payment  of  the  premium  was  tendered  and  re- 
fused. The  reply  also  denied  the  allegations  of  the  an- 
swer, and  alleged  that  at  the  time  the  policy  was  deliv- 
ered to  and  received  by  the  insured  he  was  in  good  health. 
^  brief  reference  to  the  facts  will  serve  to  make  clear  the 
precise  points  in  controversy. 

The  record  shows  that  on  October  30,  1918,  Philip  K. 
Elchols,  the  insured,  who  lived  at  Cheyenne,  Wyoming, 
made  application  to  the  defendant  company  through  its 
local  soliciting  agent,  Theodore  Thulemeyer,  for  a  life 
insurance  policy  in  the  sum  of  |5,000,  requesting  therein 
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that  his  wife,  Ula  W.  Echols,  be  named  as  beneficiary.  At 
the  time  the  application  was  made,  it  was  agreed  between 
Thulemeyer  and  the  insured  that,  if  the  company  accepted 
the  risk  and  issued  the  policy,  insured  could  have  60  or 
90  days  in  which  to  pay  the  first  premium  of  |125.25,  and 
that  a  note  was  to  be  given  therefor.  The  application  waa 
made  upon  one  of  the  printed  forms  provided  by  the  com- 
pany, and  contained  a  recital  that  the  insured  understood 
the  stipulations  contained  therein,  which,  in  so  far  as  they 
have  any  application  to  the  present  issues,  are  as  follows : 
"The  proposed  policy  shall  not  take  effect  unless  and  un- 
til the  first  premium  shall  have  been  paid  during  my  con- 
tinuance in  good  health,  and  unless  also  the  policy  shall 
have  been  delivered  to  and  received  by  me  during  my  con- 
tinuance in  good  health."  And,  further,  "I  agree  that 
no  agent  or  other  person  except  the  president,  vice-presi- 
dent, a  second  vice-president,  a  secretary,  or  the  treasurer 
of  the  company  has  power  on  behalf  of  the  company  to 
make,  modify  or  discharge  any  contract  of  insurance,  to 
extend  the  time  for  paying  a  premium,  to  waive  any  lapse 
or  forfeiture,  or  any  of  the  company's  rights  or  require- 
mtnts."  The  policy  also  contained  a  stipulation  in  sub- 
stantially the  same  language  as  the  clause  last  above 
quoted.  The  application  and  the  medical  examination 
were  forwarded  to  the  home  office  of  the  company  in  the 
city  of  New  York,  and  in  due  course  of  business  the  appli- 
cation was  accepted  and  a  policy  issued  thereon.  On 
Novem'ber  6,  1918,  the  policy  was  mailed  by  the  home 
office  to  its  Denver,  Colorado,  agency  for  the  purpose  of 
delivery. 

It  appears  that  the  company  maintains  a  general 
agency  at  Denver,  which  has  general  charge  of  the  busi- 
ness of  the  company  originating  in  the  states  of  Colorado 
and  Wyoming.  This  Denver  agency  was  in  charge  of  O. 
C.  Watson,  who  is  styled  "manager,''  and  who  had  au- 
thority to  appoint  soliciting  agents,  collect  premiums, 
deliver  policies,  and  in  fact  conduct  a  branch  office  of  the 
company's   business  within    the   states  mentioned.    The 
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Penver  agency,  however,  did  not  pass  upon  applications 
for  insurance  or  issue  policies. 

On  November  13,  1918,  the  policy  was  received  at  the 
Denver  agency,  and  by  it,  on  the  same  day,  mailed  to 
Tbulemeyer  at  Cheyenne  for  delivery  and  settlement. 
Owing  to  the  absence  of  Thulemeyer  from  Cheyenne,  he 
did  not  receive  the  policy  until  Saturday,  November  16, 
Bt  which  time,  at  about  4  o'clock  p.  n^.,  he  met  Echols  by 
appointment  at  Thulemeyer's  room,  and  delivered  the 
policy.  On  that  occasion  it  was  agreed  that  an  extension 
ol  time  for  the  payment  of  the  premium  was  to  be  given 
to  January  2,  1919.  As  to  what  occurred  at  that  time, 
Thulemeyer's  testimony  is  as  follows:  ^^I  handed  him 
the  policy,  and  he  asked  me  something  about  the  settle- 
ment, and  I  asked  him  when  it  would  suit  him  best  to  pay 
for  the  policy,  and  he  told  me  it  would  suit  him  best  if  he 
could  pay  for  it  immediately  after  the  first  of  the  year,  and 
,1  agreed  to  that  with  the  understanding  that  he  was  to 
give  me  a  note,  of  course,  which  he  would  have  done  then, 
but  I  had  no  notes  in  my  room,  and  I  told  him  that  I 
would  fix  it  up  with  him  in  a  few  days.  He  asked  me 
then  if  that  would  be  all  right,  and  I  told  him,  sure,  it 
would  be." 

On  the  day  the  policy  was  delivered  to  the  insured, 
Thulemeyer  wrote  to  the  Denver  agency  that  he  had  de- 
livered the  policy,  and  asked  Watson  whether  he  could 
handle  his  note.  Whether  he  referred  to  his  own  note 
.or  Echols'  note  is  not  entirely  clear.  On  November  18 
J  Watson  replied  to  Thulemeyer  as  follows:  "With  ref- 
^erence  to  policy  No.  2534687,  Echols,  which  you  have  de- 
.Hvered,  please  send  note  to  me  and  I  will  advance  the  net 
.premium  right  away." 

Thulemeyer  again  left  Cheyenne  on  Monday,  November 
18,  and  was  absent  when  in  the  due  course  of  mail  Wat- 
son's letter  should  have  been  received.  In  the  meantime, 
,and  before  the  letter  was  delivered  to  Thulemeyer,  Echols 
died,  on  November  24,  from  a  sudden  attack  of  influensa, 
without  having  given  the  note  for  the  premium.     It  ap- 
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pears  that  Thulemeyer  and  Echols  were  personal  fri^ids^ 
and  that  Watson  also  was  acquainted  with  Echols.  After 
Echols'  death,  but  within  the  time  of  the  extended  credit 
for  the  payment  of  the  premium,  payment  oif  the  premium 
was  tendered  and  refused. 

It  also  appears,  although  upon  this  point  there  is  a  little 
<!onfu6ion  in  the  testimony,  that  a  rule  of  the  company 
permitted  its  agents  to  accept  a  note  in  payment  of  the 
iirst  premium.  In  such  case,  however,  the  note  was  to  be 
taken  in  the  name  of  the  agent,  was  to  be  his  property, 
and  the  agent  was  required  to  remit  the  net  premium  to 
the  company.  The  purpose  of  such  a  rule  was  no  doubt 
to  enable  the  agents  to  extend  credit  to  persons  of  known 
financial  responsibility  in  cases  where  they  were  willing 
to  advance  to  the  company  the  net  premium. 

It  is  quite  obvious  that  the  stipulations  in  the  applica- 
tion and  policy,  which  have  heretofore  been  quoted,  and 
which  form  the  basis  of  the  defenses  pleaded,  are  for  the 
benefit  of  the  company,  and  can  be  waived  by  it,  and  such 
waiver  may  be  shown  by  conduct  on  the  part  of  the  com- 
pany which  indicates  an  intention  to  do  so.  It  is  mani- 
fest that  the  rule  of  the  company  permitting  its  agents  to 
accept  notes  in  their  own  names  for  the  first  premium, 
they  becoming  responsible  to  the  company  for  the  net 
premium,  is  entirely  inconsistent  with  the  provisions  of 
the  contract  that  the  policy  shall  not  take  effect  until  the 
first  premium  shall  have  been  paid,  and  also  inconsist^it 
with  the  provisions  that  no  agent  or  other  person  except 
certain  designated  o£Qcers  shall  have  power  on  behalf  of 
the  company  to  extend  the  tune  for  paying  the  premiums. 
Under  such  circumstances,  the  court  will  construe  the 
action  of  the  company  in  its  most  favorable  light  to  the 
insured,  with  the  view  of  sustaining  rather  than  defeating 
the  contract.  It  is  clear  that  the  insured  believed  at  the 
time  the  policy  was  delivered  to  him  that  he  had  a  valid 
and  effective  contract  of  insurance,  and  it  is  equally  clear 
that  Thulemeyer  intended  that  the  policy  should  be  ef- 
fective, and  that  he  wbb  to  advance  the  net  premium  to 
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the  company.  If  a  note  had  been  given  by  the  insured  to 
Thulemeyer  for  the  premium,  and  he  had  remitted  the  net 
premium  to  the  company,  it  would  seem  that  the  transac- 
tion would  have  been  within  the  express  authority  of  the 
agent.  Does  the  fact  that  no  note  was  actually  given  by 
the  insured,  and  the  net  premium  was  not  actually  sent  to 
the  company  by  the  agent,  change  the  situation?  Under 
the  circumstances  shown  here,  we  think  not.  Ab  between 
Thulemeyer  and  the  insured,  the  parties  had  agreed  that 
a  note  was  to  be  given,  the  amount  was  fixed,  and  the  time 
of  payment  made  definite.  The  policy  was  delivered  with 
that  understanding.  The  only  reason  a  note  was  not 
given  at  the  time  was  because  the  agent  did  not  have  a 
blank  form  with  him.  In  this  situation  the  agent  said 
that  he  would  see  the  insured  in  a  few  days  and  fix  up 
the  note.  On  the  following  Monday  the  agent  was  called 
out  of  the  city,  and  before  his  return  Echols'  death  oc- 
curred. The  delivery  to  and  acceptance  by  the  insured 
of  the  policy  would  be  a  sufficient  consideration  to  sup- 
port the  promise  to  pay  the  premium  to  Thulemeyer.  The 
note  would  be  merely  evidence  of  Echols'  obligation  to  pay 
and  could  only  have  been  for  the  protection  of  Thulemeyer 
individually.  This  he  could  waive,  and  he  did  so  by  de- 
livering the  policy  to  Echols  and  extending  the  time  of 
payment  of  the  premium,  with  the  assurance  that  it  would 
be  all  right.  When,  therefore,  Thulemeyer  delivered  the 
policy  under  the  agreement  to  extend  the  time  of  pay- 
ment, he  himself  became  liable  to  the  company  for  the  net 
premium.  He  recognized  that  and  wrote  the  letter  to 
Watson  to  arrange  for  the  payment.  Watson  wrote  to 
send  the  note  and  he  would  advance  the  net  premium. 
In  doing  this,  Watson  was  acting  within  the .  general 
scope  of  his  authority  as  manager,  and  his  act  must  be 
regarded  as  binding  on  the  company.  Watson  and 
Thulemeyer  both  considered  the  policy  effective,  and  that 
the  net  premium  was  to  be  paid  to  the  company  by  Thule- 
meyer. In  permitting  Thulemeyer  to  become  responsible 
for  the  net  premium,  the  company  assumed  no  risk  of 
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failure  of  payment,  for  it  was  shown  that  considerable 
snma  as  commissions  were  coming  to  Thulemeyer  from 
time  to  time  on  policies  previously  secured  by  him.  Un- 
der these  facts  we  hold  that  the  provisions  of  this  insur- 
ance contract,  that  the  policy  does  not  become  effective 
unless  and  until  the  first  premium  is  paid,  and  that  no 
agent  of  the  company  except  certain  designated  officers 
has  power  to  extend  the  time  of  paying  any  premium,  are 
for  the  benefit  of  the  company,  and  may  be  waived  by  it. 
And  where  by  a  rule  of  the  company  its  agents  are  per- 
mitted to  accept  the  note  of  the  insured  for  the  first 
premium,  by  taking  the  note  in  their  own  names,  and 
themselves  becoming  responsible  to  the  company  for  the 
net  premiums,  and  where  the  agents  of  the  company  au- 
thorized to  deliver  policies  and  collect  premiums  deliver 
the  policy  to  the  insured  under  an  agreement  to  extend 
the  time  of  paying  the  premium,  and  to  take  the  note  of 
the  insured  for  the  same,  but  no  note  is  given  for  the 
reason  that  the  agent  had  no  blank  notes  with  him  at  the 
time,  and  it  was  further  agreed  that  the  agent  would  see 
insured  in  a  few  days  and  get  the  note,  and  the  agent  left 
the  city  two  days  thereafter  without  procuring  the  note, 
and  before  his  return  the  insured  died,  such  transactions 
will  be  considered  a  waiver  of  the  provisions  of  the  con- 
tract of  insurance,  and  as  between  the  insured  and  the 
company  will  be  deemed  a  payment  of  the  premium. 

In  addition,  it  will  be  observed  that  Watson  was  the 
general  manager  of  the  company's  business  in  the  states 
of  Colorado  and  Wyoming,  and  that  he  had  been  notified 
by  Thulemeyer  that  the  policy  had  been  delivered  without 
the  payment  of  the  premium,  and,  inferentially  at  least, 
that  an  extension  of  time  for  paying  the  premium  had 
been  granted  to  the  insured.  This  notice  to  Watson  was 
in  legal  effect  notice  to  the  company  as  to  what  had  been 
done.  It  is  a  general  principle  of  agency  that  knowledge 
to  the  agent  is  knowledge  to  the  principal,  in  so  far  as 
such  knowledge  pertains  to  matters  within  the  scope  of 
the  agent's  powers.     Watson  knew  that  the  policy  had 
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been  delirered  without  restriction ;  that  the  premium  had 
not  been  paid;  that  an  extension  of  time  of  paying  the 
premium  had  been  given ;  and  that  Thulemeyer  had  become 
liable  for  the  net  premium;  and  yet  he  made  no  objection 
or  protest.  On  the  contrary,  he  acquiesced  and  approved 
of  what  had  been  done,  and  lent  his  aid  to  Thulemeyer  to 
raise  the  amount  of  the  net  premium  for  remittance  to  the 
company.  Watson's  knowledge  will  be  treated  as  the 
knowledge  of  the  company,  and  his  acts  the  acts  of  the 
company.  After  the  company's  agents  had  induced  the 
insured  to  believe  that  he  was  protected  by  his  policy,  the 
company  is  estopped,  after  the  death  of  the  insured,  to 
claim  that  the  policy  never  became  effective  because  the 
first  premium  had  not  been  paid. 

The  principle  here  involved  was  considered  in  Oermofi 
Ins.  Co.  V.  Shadevy  68  Neb.  1,  in  an  opinion  by  Commis- 
sioner Pound,  and  it  was  held :  "Provisions  in  a  policy 
of  insurance  that  the  risk  shall  not  attach  unless  the 
premium  has  been  actually  paid  are  waived  in  case  the 
policy  is  delivered  upon  an  agreement  to  extend  credit,  and 
the  insurer  does  not  take  advantage  of  such  provisions,, 
but  treats  the  policy  as  in  force."  And,  in  discussing  ihe 
proposition,  the  court  said :  "The  general  rule  that  an  in- 
surance company  cannot  take  advantage  of  conditions  in 
a  policy  whereby  such  policy  is  to  be  void  by  reason  of 
circumstances  existing  at  the  time  the  policy  issued,  in 
case  the  facts  were  known  to  its  agent  at  the  time,  has 
been  recognized  universally.  More  recently  insurance 
companies  have  sought  to  avoid  the  consequence  of  this 
well-established  rule  by  provisions  to  the  effect  that  the 
conditions  of  the  policy  -could  be  waived  only  by  written 
indorsement,  and  by  clauses  in  which  agents  are  forbidden 
to  waive  any  of  the  conditions  of  the  policy  in  any  other 
manner.  Notwithstanding  provisions  of  this  type,  an 
overwhelming  majority  of  the  state  courts  have  continued 
to  apply  the  rule  that  an  insurance  company  cannot  set 
up  that  a  policy  issued  by  its  agent  with  knowledge  (rf  the 
facts  was  void  when  it  was  issued,  by  reason  of  facts 
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which  he  well  knew.  Including  our  own  court,  the  courts 
of  some  twenty-seven  states,  at  least,  have,  upon  one 
ground  or  another,  adhered  to  this  doctrine  in  the  face 
of  these  provisions  as  to  waiver.'' 

As  bearing  generally  upon  the  questions  discussed,  see 
Wdshbum  V.  United  States  Casualty  Co.,  108  Me.  429; 
Berliner  v.  Travelers  his.  Co.,  121  Cal.  451 ;  Griffith  v. 
New  York  Life  Ins.  Co.,  101  Cal.  627 ;  Home  Ins.  Co.  v. 
Oilman,  Exr.,  112  Ind.  7 ;  Bush  v.  Insurance  Co.,  85  Mo. 
App.  155. 

Appellant  contends  that  the  insured  was  not  in  good 
health  at  the  time  of  the  delivery  of  the  policy  to  him  on 
November  16,  1918.  We  have  examined  the  record,  and 
find  there  is  some  conflict  as  to  the  precise  time  the  in- 
sured became  ill,  but  there  is  ample  evidence  in  the  record 
to  support  the  finding  made  by  the  trial  judge  that  the 
insured  was  in  good  health  at  the  time  of  the  delivery  of 
the  policy,  and  his  finding  of  fact  upon  confiicting  evi- 
dence is  entitled  to  the  same  weight  as  the  finding  of  a  jury 
would  be  given,  and,  under  the  familiar  rule  in  force  in 
this  state,  will  not  be  disturbed  unless  clearly  wrong. 

In  view  of  the  liberal  allowance  made  to  plaintiff's  at- 
torneys in  the  trial  court,  an  attorney's  fee  of  only  f  100 
is  allowed  in  this  court. 

The  judgment  of  the  district  court  is 

Affirmed. 


Lydia  Xovak,  appellant,  v.  LaFayette  Life  Insurance 

Company,  appellee. 

Filed  July  7,  1921.    No.  21603. 

1.  Insnrance:  Failure  to  Pay  Pbemiums.  A  provision  in  a  life  in- 
surance policy,  providing  that  it  should  become  null  and  void  upon 
failure  to  pay  premiums  when  due,  is  not  illegal,  and  where  there 
is  default  in  the  payment  of  premiums,  and  no  act  or  circumstance 
constituting  a  waiver  or  estoppel  on  the  part  of  the  company, 
preventing  it  from  insisting  upon  a  forfeiture,  the  contract  will 
be  enforced  as  it  was  made. 
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2.    :    Giving  Note  fob  Pbemium.    Whether  or  not  a  note  given 

for  a  renewal  premium  is  taken  as  an  absolute  and  unconditional 
payment  of  the  premium,  or  whether  the  note  is  given,  not  as 
payment,  but  for  the  purpose  of  extending  the  time  of  payment, 
is  a  question  of  fact  to  be  determined  by  the  provisions  of  the 
note  and  the  attending  circumstances. 

3.    :  :    Forfeiture.    Where  the  policy  provides  for  such 

a  forfeiture,  and  the  insured  executes  and  delivers  to  the  com- 
pany a  note  to  cover  a  renewal  premium,  which  note  recites  that, 
if  not  paid  at  maturity,  the  insurance  policy  shall  become  null 
and  void  without  act  on  the  part  of  the  company,  and  the  com- 
pany issues  a  receipt  for  the  note,  reciting  that  the  policy  shall 
continue  in  force  until  the  maturity  of  the  note,  it  is  quite  clear 
that  the  note  was  not  given  as  an  unconditional  payment  of  the 
renewal  premium,  but  as  an  extension  of  time  for  the  payment  of 
the  premium,  and  a  default  in  the  payment  of  the  note  will  work 
a  forfeiture  of  the  policy. 

4.  :  :  .  A  mere  retention  of  the  note  by  the  com- 
pany after  its  maturity,  with  no  affirmative  acts  on  the  part  of 
the  company  signifying  an  intention  to  enforce  payment,  does 
not  result  in  either  a  waiver  or  an  estoppel  that  will  prevent  the 
company  from  insisting  upon  a  forfeiture. 

5. :  :  .     A  notice    to    the    insured    that  such  a 

premium  note  has  become  due  and  is  not  paid,  and  an  offer  to 
allow  for  an  arrangement  for  him  to  pay  it  and  avoid  forfeiture, 
without  any  other  act  on  the  part  of  the  company  displaying  an 
attitude  to  compel  its  payment  or  to  insist  upon  the  right  to  en- 
force it,  are  insufficient  to  estop  the  company  from  claiming  a 
forfeiture  of  the  policy  by  reason  of  the  previous  default. 

Appeal  from  the  district  court  for  Douglas  county: 
Chaklb$  Leslie,  Judge.    Affirmed, 

Weaver  d  Gillcr,  for  appellant. 

Baldrige  <&  Sa^rton,  contra. 

Heard  before  Morrissey,  C.J.,  Aldricii,  Day,  Dean, 
FlaxIsburg,  Letton  and  Rose^  JJ. 

Flansburg,  J. 

This  was  an  action  to  recover  on  a  life  insurance  policy. 
The  lower  court  found  that  the  policy  had  become  forfeited 
by  reason  of  the  failure  of  the  insured  to  pay  a  premium 
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note  at  its  maturity,  and  took  the  case  from  the  jury. 
Judgment  was  entered  accordingly,  and  from  this  judg- 
ment the  plaintiff  appeals. 

The  policy  provided  that  "failure  to  pay  any  renewal 
premium  when  due  shall  render  this  policy  null  and  void 
*  *  *  without  action  on  the  part  of  the  company.'' 
The  first  years  premium  on  the  policy  had  been  paid  and 
the  second  premium  became  due  on  October  15, 1914,  and 
on  that  date,  Oc-tober  15,  the  insured  executed  and  deliv- 
ered to  the  company  a  nonnegotiable  renewal  premium 
note,  which  contained  this  provision :  "This  note  is  given 
for  premium  on  policy  ♦  ♦  ♦  issued  by  the  payee 
hereof,  and  if  not  paid  at  maturity  said  policy  shall,  with- 
out notice  or  affirmative  act  on  the  paH  of  the  company 
or  any  of  its  officers  or  agents,  be  null  and  void."  The 
note  was  payable  on  April  15,  following.  Coincident  with 
the  execution  and  delivery  of  the  note,  a  receipt  was  is- 
sued by  the  insurance  company,  reciting  the  receipt  of  one 
note  "due  and  payable  at  the  company's  home  office  April 
loth,  1915,  for  which  policy,  *  *  *  issued  by  the 
LaFayette  Life  Insurance  Company,  is  continued  in  force 
until  the  hiaturity  of  the  note.  Upon  payment  of  said 
note  on  or  before  maturity  the  company's  regular  premium 
receipt  will  bo  forwarded.-'  Insured  died  on  September 
14,  after  the  maturity  of  the  note,  and  without  the  note 
having  been  paid  by  any  one. 

A  jn'ovision  in  a  life  insurance  policy,  providing  that  it 
shall  become  null  and  void  upon  failure  to  pay  premiums 
when  due,  is  not  illegal,  and  where  there  is  default  in 
payment  of  premiums,  and  no  act  or  circumstance,  con- 
stituting a  waiver  or  estoppel  on  the  part  of  the  company, 
preventing  it  from  insisting  upon  a  forfeiture,  the  con- 
tract will  be  enforced  as  it  was  made.  Dressier  v.  Cam- 
monwealth  lAfe  Ins,  Co.,  105  Neb.  669. 

Plaintiff,  however,  contends  that  an  acceptance  of  the 
note  by  the  company  constitutes  an  absolute  payment  of 
the  renewal  premium  contracted  for  by  the  policy  of  in- 
surance, and  that  the  provision  in  the  note  that  the  policy 
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should  become  forfeited  upon  a  failure  to  make  payment 
at  maturity  is  ineffective  and  does  not  constitute  a  part  of 
the  insurance  contract.  Whether  or  not  such  a  note  is 
taken  as  an  absolute  and  unconditional  payment  of  a 
premium,  or  whether  the  note  is  given,  not  as  payment, 
but  for  the  purpose  of  extending  the  time  of  payment,  is 
a  question  of  fact.  From  the  terms  and  provisions  of  the 
note  and  the  recital  of  the  receipt  given  in  exchange  for 
it,  there  can  be  no  question  but  that  the  company  did  not 
accept  the  note  as  an  unconditional  payment  of  the 
premium,  and  that  an  extension  of  time  for  the  payment 
of  the  premium,  only,  was  intended.  In  legal  effect,  we 
do  not  see  that  that  arrangement  differe  from  a  mere 
written  agreement  extending  the  time  within  which  the 
renewal  premium  might  be  paid  and  saving  to  the  com- 
pany its  rights  of  a  self-operative  forfeiture  in  case  the 
extension  agreement  should. not  be  complied  with. 

The  case  of  Sharpe  r.  New  York  Lnfe  Ins,  Co.,  5  Neb. 
(Unof.)  278,  is  very  similar  to  the  case  at  bar.  There 
the  court  held,  under  similar  circumstances,  where  a  note 
was  given  for  the  purpose  of  extending  time  for  the  pay- 
ment of  a  premium  and  contained  a  provisioil  continuing 
the  agreement  for  forfeiture  in  case  the  note  should  not 
be  paid  at  maturity,  that  the  default  in  payment  at  ma- 
turity would  work  a  forfeiture  of  the  policy.  Where  the 
policy  and  note  both  contain  such  provisions  for  for- 
feiture in  case  of  failure  of  the  insured  to  pay  the  premium 
when  due,  default  in  payment  works  an  automatic  for- 
feiture of  the  insurance.  H  mist  mi  t\  Farmers  &  Mer- 
chants  Ins,  Co.  64  Neb.  138;  Farmers  <C-  Merchants  Mutuul 
Life  Ass'n  v.  Ma^on^  65  Ind.  App.  66 ;  25  Cyc.  826. 

Plaintiff  claims  that  the  insurance  company  has  waived 
the  forfeiture.  It  is  urged  that  the  company  did  not  re- 
turn the  note  at  its  maturity,  and  that,  by  its  mei-e  re- 
tention of  the  note,  it  has  shown  a  disposition  to  enforce  it, 
and  having  taken  such  position,  is  estopped  to  deny  that 
the  policy  is  still  in  force.  There  are  no  affirmative  acts, 
however,  on  the  part  of  the  company  signifying  an  inten- 
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tion  to  enforce  paym^it  of  the  note.  It  has  aBserted  no 
rights  npon  the  note.  The  return  of  the  note  has  nerer 
bt.en  demanded  by  the  insured.  The  mere  retention  of 
the  note^  under  such  circumstances,  was  not  indicative  of 
an  attitude  on  the  part  of  the  company  that  the  policy 
was  still  in  force,  or  that  the  forfeiture  had  been  waived, 
or  that  the  company  would  attempt  a  collection  of  the 
premium  by  an  enforcement  of  the  payment  of  the  note. 
A  mere  retention  of  the  note,  alone,  would  not  result  in 
either  a  waiver  or  an  estoppel.  Sharpe  v.  Neuf  York  Life 
Ins.  Co..  supra;  Farmers  d  Merchants  Mutual  Life  Ass^n 
r.  Mason,  supra;  Pendleton  v.  Knickerbocker  lAfe  Ins.  Co., 
5  Fed.  238. 

The  plaintiff's  principal  contention,  however,  is  based 
upon  a  letter  which,  it  is  claimed,  was  written  by  the  in- 
surance company  to  the  insured  after  the  maturity  of  the 
note,  and  is  dated  April  21,  1915.  The  introduction  of 
this  letter  in  evidence  is  seriously  contested  by  the  de- 
fendant, on  the  ground  that  there  was  an  insufficient 
showing  that  the  letter  was  ever  mailed  by  the  company 
or  received  by  the  insured.  But,  aside  from  that  ques- 
tion, we  see  nothing  in  the  letter  which  constitutes  a 
waiver  of  the  forfeiture.  The  purported  letter,  addressed 
to  insured,  was  as  follows :  "We  find  that  you  have  not 
made  payment  of  your  note  accepted  as  an  extension  of 
time  for  part  of  the  premium  under  the  above-numbered 
policy.  The  total  amount  due  is  shown  by  the  following 
statement:  If  you  cannot  pay  this  amount  at  this  time, 
it  will  be  your  privilege  to  make  a  partial  payment  of 
f  21.92,  which  is  the  accrued  interest  to  date,  and  a  pay- 
ment of  f  20  on  the  principal  of  the  note,  and  the  balance 
may  be  extended  for  another  ninety  days  or  until  July 
15th.  We  trust  that  we  shall  hear  from  you  by  return 
mail  and  for  your  convenience  please  find  inclosed  a 
stamped  envelope." 

This  letter  was  no  more  than  an  offer  to  reinstate  the 
policy  on  condition  that  the  insured  should  make  an  im- 
mediate cash  payment  of  a  portion  of  the  premium,  and 
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arrange  for  payment  of  the  balance  within  90  days,  or  by 
July  15.  This  offer  was  not  accepted.  It  was  no  more 
than  a  notice  to  the  insured  of  the  condition  of  his  de- 
fault, and  of  an  offer  to  allow  him  to  avoid  its  effects. 
Such  a  letter,  certainly,  would  not  mislead  the  insured 
into  the  belief  that  his  policy  would  be  continued,  r^ard- 
less  of  whether  or  not  he  should  comply  with  the  condi- 
tions set  forth  in  the  letter  of  the  company.  Further- 
more, this  could  not,  in  any  event,  have  been  construed  as 
a  waiver  by  the  company  or  an  extension  of  time  for  pay- 
ment of  the  premium  beyond  July  15,  which  date  was  the 
final  limit  for  extension  of  time,  as  set  forth  in  the  letter 
itself.  A  notice  to  the  insured  that  his  premium  note  has 
become  due  and  is  not  paid,  and  an  offer  to  allow  for  an 
arrangement  to  pay  it  and  avoid  a  forfeiture,  without  any- 
other  act  on  the  part  of  the  company  displaying  an  atti- 
tude to  compel  its  payment  or  to  insist  upon  the  right  to 
enforce  it,  are  insufficient  to  estop  the  company  from 
claiming  a  forfeiture  of  the  policy  by  reason  of  the 
previous  default,  and  no  affirmative  action  on  its  part  is 
necessary  to  bring  about  such  a  forfeiture,  under  the  cir- 
cumstances that  we  have  set  forth. 

In  the  following  cases  it  has  been  held  that  a  mere  re- 
quest on  the  part  of  the  insurance  company  for  the  pay- 
ment of  a  premium  note  which  is  past  due  is  not  sufficient 
to  show  that  the  company  has  waived  its  rights  to  enforce 
the  forfeiture:  ^Uui  Life  Ins.  Co.  v.  Ragsdale^  95  Va. 
579;  Natiotial  Life  Ass'n  v.  Brown,  103  Ga.  382;  Sullivan 
V.  Connecticut  Indemnity  Ass'n^  101  Ga.  809.  Though  it 
has  been  held  in  Inter-Southern  lAfe  Ins.  Co.  v.  Duffy  184 
Ky.  227,  that,  where  an  insurance  company  makes  an  un- 
conditional demand  for  payment  of  such  a  note,  it  will  be 
held  to  have  waived  the  forfeiture  provided  by  the  com- 
pany, we  do  not  see  in  the  letter  here  before  us  any  un- 
conditional demand  for  the  payment  of  the  note,  or  any 
attitude  on  the  part  of  the  company  inconsistent  with  its 
right  to  assert  a  forfeiture  of  the  policy  in  case  its  offer 
should  not  have  been  accepted. 
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For  these  reasons,  we  are  of  opinion  that  the  judgment 
of  the  lower  court  is  correct,  and  it  is 

Affirmed. 


Edwakd  V.  Robbins  v.  State  of  Nebraska. 

Fiusi)  July  7,  1921.    No.  21771. 

1.  Bape:  Cobroborative  Evidexce.  In  a  prosecution  charging  rape, 
other  direct  testimony  than  that  of  the  prosecutrix,  as  to  the 
particular  act  which  constitutes  the  offense,  is  not  essential  to 
make  a  corroboration  of  her  story,  but  corroboration  may  consist 
of  the  proof  of  such  surrounding  facts  and  circumstances  as  will 
support  her  testimony  against  the  accused  as  to  the  principal 
fact,  and  as  will  identify  the  accused  as  the  party  guilty  of  the 
crime.  It  may  consist  of  circumstantial  evidence.  The  conduct 
and  demeanor  of  the  accused  may  furnish  such  corroboration. 

2.  Orlmlnal  Law:  Refusal  of  Instruction.  Instructions  examined, 
and  heldf  no  error  in  the  refusal  to  give  an  instruction,  since  it 
was  sufficiently  covered  by  an  instruction  given  by  the  court  upon 
its  own  motion. 

Error  to  the  district  court  for  Douglas  county :  Lbe  S. 
Estelle,  Judge.    Affirmed. 

Clifford  L,  liein^  for  plaintiff  in  error. 

Clareticc  A,  Davis ,  Attofmey  Oeneral^  and  J.  B.  Barnes, 
contra* 

Heard  before  Moruissey^  C.J.,  Day^  Dean^  Flansburg^ 
Letton  and  Rose^  J  J. 

Flansburg,  J. 

This  was  a  criminal  prosecution  charging  statutory 
rape.    Defendant  was  convicted  and  appeals. 

The  principal  contention  is  that  the  testimony  of  the 
prosecuting  witness  is  not  sufficiently  corroborated.  The 
prosecuting  witness  was  a  girl,  9  years  of  age,  who  lived 
with  her  parents  and  small  brothers  on  a  farm  near  Car- 
roll, Iowa.  The  defendant,  a  man  64  years  of  age,  and  a 
friend  of  the  family,  had  been  temporarily  living  at  this 
home.     He  was  previously  employed  as  a  conductor  for  a 
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freight  elevator  at  Armour's,  in  South  Omaha,  and  prior 
to  that  time  had  been  buying  and  dealing  in  horses.  On 
March  8,  1920,  he  told  the  mother  of  the  girl  that  he 
would  like  to  take  the  girl  to  Omaha  for  a  few  days,  to 
show  her  the  city  and  buy  her  some  clothes.  He  stated 
that  he  had  a  married  niece  living  there,  with  whom  he 
would  provide  that  the  girl  should  stay.  The  girl's  testi- 
mony is  that  defendant  took  her  to  Omaha,  and,  after 
going  to  a  picture  show,  took  her  to  his  rooms,  instead 
of  to  the  home  of  his  niece,  and  that,  on  that  night  and 
on  the  following  night,  he  slept  with  and  had  intercourse 
with  her.  On  the  second  day  that  they  were  in  OmaJba 
they  went  to  visit  the  defendant's  niece,  but  the  girl  was 
not  left  there  for  the  night.  Defendant's  testimony  is 
that  on  both  nights  the  girl  insisted  that  she  stay  with 
him  and  refused  to  go  to  his  niece's  home.  That  such 
was  the  fact,  the  girl  flatly  denies.  The  defendant  pur- 
chased for  her  a  dress  and  hat  and  shoes ;  and  on  the  third 
night,  at  about  10  p.  m.,  immediately  after  entering  the 
defendant's  rooms,  they  were  arrested.  The  day  after 
the  arrest  the  girl  was  subjected  to  a  physical  examina- 
tion by  a  physician,  whose  testimony  i^ows  that  her 
hymen  had  been  recently  ruptured;  that  her  parts  were 
braised,  congested  and  swollen.  The  defendant  imme- 
diately upon  his  arrest,  and  also  at  the  trial,  stated  that 
he  had  not  abused  the  girl,  and  that  he  had  not  slept  in 
the  same  bed  with  her,  but  had  thrown  a  mattress  upon 
the  floor,  along  the  side  of  the  bed,  and  slept  on  that. 
The  officers  who  entered  the  room  and  made  the  arrest, 
and  to  whom  the  defendant  immediately  related  that  he 
had  slept  on  the  floor,  testified  that  there  was  no  mattress 
on  the  floor,  and  that  they  saw  none  in  the  room,  except 
that  upon  the  bed.  The  defendant  further  testified  that  two 
months  prior,  and  also  two  days  prior,  to  his  taking  the 
girl  to  Omaha,  he  had  c<mie  upon  and  seen  her  with  her 
16-year-old  brother  in  the  act  of  intercourse  in  the  bam 
on  the  farm  in  Iowa,  but  that  he  had  said  nothing  to  either 
of  them  about  it,  and  had  not  reports  it  to  their  parents. 
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When,  however^  the  girl  was  with  him  at  night  in  his 
room  at  Omaha,  he  said  that  she  had  talked  to  him  of 
these  acts  and  had  stated  that  her  brother  was  ''c(m- 
stantly  after  her,"  and  that  he  had  then  scolded  her 
about  it.  The  girl,  on  the  other  hand,  positively  denies 
that  she  had  committed  such  acts,  or  that  she  had  had  any 
such  conversation  with  defendant. 

The  mere  fact,  standing  alone,  that  a  mature  man  and  a 
d-ytar-old  girl,  a  mere  infant,  incapable  of  making  sexual 
appeal  to  any  man  who  was  not  shown  to  be  abnormal, 
had  slept  in  the  same  room  or  in  the  same  bed  together, 
would  not,  in  the  light  of  no  incriminating  circumstances, 
raise  any  presumption  of  fact  that  intercourse  had  taken 
place,  or  even  be  corroborative  of  a  charge,  made  by  the 
girl,  that  such  an  act  had  been  committed  upon  her.  It 
is  necessary  that  there  be  some  evidence  of  an  incriminat- 
ing character,  more  than  such  mere  opportunity  to  commit 
tMt;  crime,  which,  a«ide  from  the  statements  of  tho  prose- 
cuting witness,  must  point  to  its  commission  and  to  the 
identity  of  the  accused  as  the  person  who  has  committed  it. 

There  was,  no  doubt,  sufficient  evidence  to  submit  to 
the  jury  the  question  of  "whether  or  not  a  crime  had  been 
committed.  The  testimony  of  the  girl  that  she  had  been 
abused,  together  with  a  showing  of  her  physical  condition 
and  the  testimony  of  the  physician  who  examined  her, 
was  enough  to  justify  the  submission  of  that  question  to 
the  jury,  but  the  question  here  presented  is  whefther  or 
not  there  is  sufficient  evidence,  apart  from  the  story  of  the 
girl  and  apart  from  that  evidence,  which  goes  alone  to 
the  proof  of  the  corpus  delicti^  which  will  point  to  the 
defendant  as  the  guilty  party. 

Other  direct  testimony  than  that  of  the  prosecutrix,  as 
to  the  parti<iular  act  which  constitutes  the  oflfense,  is  not 
essential  to  make  a  corroboration  of  her  story,  but  cor- 
roboration may  consist  of  the  proof  of  such  surrounding 
facts  and  circumstances  as  will  support  her  testimony 
ugainst  the  accused  as  to  the  principal  fact,  and  will 
id^itify  the  accused  as  the  party  guilty  of  the  crime.     It 
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may  consist  of  circumstantial  evidence.  Nabower  v. 
atate^  105  Neb.  848 ;  Kotouc  v.  State,  104  Neb.  580 ;  Day 
V.  State,  102  Neb.  707 ;  Hammond  v.  State,  39  Neb.  252. 

The  conduct  and  demeanor  of  the  accused  may  furnish 
corroboration.  The  accused  here  procured  the  company 
of  this  little  girl  to  Omaha,  under  the  representation  that 
she  would  be  placed  in  the  keeping  of  his  married  niece; 
this  representation  proved  to  be  false.  When  arrested 
with  the  girl,  he  explained  that  he  slept  upon  the  floor 
on  a  mattress  beside  her  bed ;  but  there  is  direct  evidence^ 
other  than  the  testimony  of  the  prosecuting  witness,  to 
show  that  that  statement  was  also  false.  It  is,  at  least, 
an  unreasonable  stoi-y.  If  the  accused  thought  of  this 
girl  only  as  an  infant,  there  was  no  occasion  for  him  to 
sleep  upon  the  floor.  If,  fix)m  his  viewpoint,  it  was  an 
occasion  when  he  should  not  sleep  with  her,  then  it  was 
.also  improper  for  him  to  have  the  girl  sleeping  in  his 
room.  He  testified  that  he  had  seen  the  girl  at  two 
different  times  in  the  act  of  intercourse  with  her  brother. 
If  that  story  was  true,  and  he  considered  her  a  girl  who 
was  being  and  could  be  subjected  to  that  abuse,  it  is  a 
matter  of  »ome  incriminating  aspect  that  he  should  fail 
to  reprimand  her,  or  disclose  the  fact  to  her  parents,  and 
should,  himself,  immediately  take  her  to  Omaha  and  keep 
her  at  his  sleeping  quarters  for  two  successive  nights, 
bv.ing  able  to,  and  when  he  had  represented  that  he  would, 
leave  her  with  his  niece.  If  his  story  that  he  had 
.previously  seen  the  girl  in  the  act  of  intercourse  was 
thought  by  the  jury  to  be  untrue,  then  the  story  could 
only  have  been  used  with  the  purpose  of  serving  as  a 
shield  to  himself  and  of  furnishing  an  explanation  of 
the  physical  condition  of  the  girl  by  placing  the  blame 
upon  another.  Furthermore,  the  testimony  of  the  phy- 
sician shows  that  at  the  time  that  the  physical  examina- 
tion was  made  it  appeared  that  the  girl  had  been  recently 
abused.  For  the  full  period  of  four  days  previous  to  this 
examination,  the  accused  appears  to  have  been  the  only 
man  who  could  have  had  opportunity  to  commit  the  act. 
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We  believe  there  is  sufficient  in  the  record  to  furnish 
the  necessary  corroboration.  Dawson  v.  State,  96  Neb. 
777 ;  Fager  v.  State,  22  Neb.  332. 

The  defendant  testified  that  he  was  impotent  and  that 
^o  evidence  was  introduced  in  dispute  of  that  fact.  His 
story,  in  the  manner  of  its  telling,  would  not  inspire  be- 
lief. He  stated  he  had  been  injured  by  a  locomotive  en- 
^ne  leaving  the  track,  and  by  being  kicked  by  a  horse. 
The  details  of  these  accidents,  or  the  nature  of  the  in- 
juries sustained,  are  not  explained,  and  no  medical  testi- 
mony was  introduced.  The  testimony  of  the  prosecuting 
witness  and  the  corroborating  circumstances,  however,  in- 
dicate that  defendant  was  not  impotent,  and  that  he  com- 
mitted the  crime  charged.     The  issue  of  fact  was  for  the 

jiiry- 

Defendant  further  complains  that  the  court  refused  to 

give  a  requested  instruction  on  corroboration,  which 
pointed  out  specifically  that  the  prosecuting  witness  could 
not,  by  her  own  statements,  corroborate  herself.  Though 
it  would  have  been  quite  proper  and,  perhaps,  advisable 
to  have  given  the  requeirted  instruction,  we  find  no  error 
in  the  court's  refusal  to  give  it,  since  the  matter  of  cor- 
roboration was  covered  by  instructions  given.  The  court 
instructed,  in  substance,  that  there  must  be  testimony  on 
l^ehalf  of  the  state  corroborating  the  testimony  of  the 
prosecuting  witness,  and  that  in  such  corroboration, 
though  it  was  not  necessary  to  furnish,  by  other  wit- 
nesses, direct  proof  that  tin  act  was  committed,  it  would 
be  sufficient  to  show  by  them  such  surrounding  facts  and 
circumstan-ces  as  would  support  her  testimony  as  •  to  the 
principal  fact,  and  lead  to  the  inference  of  defendant's 
guilt. 

The  judgment  of  the  lower  court  is  therefore 

Affibmbd. 
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Robert  J.  Hart  v.  William  A.  Qarding  bt  al.^  appellbbs  : 

Herbert  W.  Davis^  appellant. 

Filed  July  7,  1921.    No.  21389. 

1.  Vtadtr  and  Foxchaier:  Abatxmbitt  in  Pbicb.  "When  a  vendor 
aeUs  real  estate  that  is  deacribed  in  groas  for  a  gross  aiun  and 
the  property  is  subsequently  discovered  to  be  slightly  less  in 
quantity  than  that  described  in  the  deed,  the  purchaser  is  not 
entitled  to  an  abatement  in  the  purchase  price  unless  it  appears 
that  fraudulent  representations  were  made  by  the  vendor  as  to 
quantity  that  induced  the  vendee  to  purchase."  In  re  Ettate  of 
RolHnson,  106  Neb.  1. 

2.    :  .  Where  a  vendor  induces  a  vendee  to  enter  into  a 

contract  of  purchase  of  a  tract  of  land  by  the  following  written 
representation  therein:  "This  farm  contains  280  acres  and  Is  sold 
as  280  acres/'  and  "party  of  the  second  part  agrees  to  pay  $150 
per  acre" — ^and  thereafter  vendor  receives  from  vendee  the  sum  of 
142,000  and  executes  a  warranty  deed  to  said  premises  without 
reference  to  acreage,  except  "according  to  government  survey,'^ 
vendor  prior  to  the  transaoti<m  having  exhibited  to  vendee  a  iplat 
showing  the  acreage  claimed  by  him  according  to  government  sur- 
vey, which  was  relied  upon  by  vendee  without  independent  in- 

'  vestigation,  and  where  it  was  afterward  discovered  that  the  actual 
boundaries  of  the  tract  were  considerably  within  those  shown  by 
the  government  survey  by  reason  of  encroachment  of  fences  and 
adverse  possession  in  others,  whereby  there  was  a  deficiency  of 
11.71  acres  in  the  tract,  held,  the  sale  was  by  the  acre  and  the 
vendee  is  entitled  in  equity  to  recover  for  such  deficiency. 

2.  Accord  and  Satisfaction.  Evidence*  examined,  and  held  not  to  show 
a  previous  accord  and  satisfaction  between  the  parties. 

Appeal  from  the  district  court  for  Lancaster  county : 
William  M.  Morning^  Jxtdgb.  Afp/rmed  in  part,  and  re- 
versed  in  part. 

Fawcett  &  Mocketty  for  appellant. 

Charles  E.  Matson,  A.  W.  Richardsoti,  B.  F.  Good,  Paul 
F.  Good,  George  A.  Adorns,  Lincoln  Frost,  Boehmer  d 
Boehmer,  John  J.  Ledwith,  T.  R.  P.  Stocker  and  R.  0. 
Williams,  contra. 
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Heard  before  Mobbissby^  C. J.,  Flansbubg  and  Rosb^  JJ., 
Bbgley  and  Leslie^  District  Judges. 

Beglby^  District  Judge. 

The  appellant,  Herbert  W.  Davis,  being  the  owner,  in 
November,  1916,  conveyed  by  a  deed  of  general  warranty 
to  cross-appellant,  Joseph  O^Qrady,  the  following  de- 
scribed real  estate  situated  in  Lancaster  county,  state  of 
Nebraska, .  to  wit :  The '  northeast  quarter  and  the  east 
half  of  the  northwest  quarter  and  the  northeast  quarter 
of  the  southwest  quarter  of  section  6,  in  township  8  north 
of  range  7,  east  of  the  sixth  prin<!ipal  meridian,  excepting 
the  A.  &  N.  Railway  right  of  way  across  said  premises. 

On  December  15,  1917,  O'Grady,  by  warranty  deed,  con- 
veyed said  premises  to  the  defendant  and  appellee,  Wil- 
liam A.  Bahr,  and,  after  describing  the  land  the  same  as 
conveyed  to  him  by  Davis,  added :  "According  to  the  gov- 
ernment survey  thereof  and  subject  to  the  railroad  right 
of  way."  On  May  28,  1918,  Bahr,  by  contract,  sold  said 
premises  to  the  defendant  Harding,  agreeing  to  give  war- 
ranty deed  on  March  1,  1919.  On  June  25,  1918,  Harding 
contracted  to  sell  the  land  to  the  plaintiff,  Robert  J.  Hart, 
agreeing  to  give  warranty  deed  therefor  on  March  1, 1919. 
Shortly  before  March  1,  1919,  it  was  discovered  for  the 
first  time  by  Bahr,  Harding  and  Hart  that  the  boundary 
fences  and  trees  along  the  west  side  of  the  east  half  of  the 
northwest  quarter  and  along  the  west  side  of  the  north- 
esBt  quarter  of  the  southwest  quarter,  and  also  the 
boundary  fence  along  the  south  side  of  the  last  above  de- 
scribed tract,  were  not  on  the  government  survey  line. 
By  agreement  the  land  was  surveyed  by  the  county  sur- 
veyor, and  the  survey  showed  that  there  was  a  shortage  of 
11.71  acres  between  the  land  located  within  the  boundary 
lines  and  fences  and  the  land  as  contained  within  the 
government  survey,  and  that  this  11.71  acres  was  in  the 
possession  or  occupancy  of  the  adjoining  owners,  defend- 
ants Tillman,  Baker,  and  the  Keels,  who  claimed  said 
acreage  by  adverse  possession  for  more  than  ten  years,  and 
claimed  that  the  said  fences  had  been  established  and 
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maintained  where  they  then  stood  for  many  years.     It 
being  thus  found  that  Bahr  could  not  place  Harding  in 
possession  of  the  disputed  acreage,  amounting  to  11.71 
acres,  and  that  Harding  could  not  place  Hart  in  posses- 
sion   thereof,    this   action    was   begun  some  time' before 
March  1,  1919,  by  Robert  J.   Hart  againrt  William  A. 
Harding  et  ah,  defendants.     Harding,  by  cross-petition, 
claimed  damages  from  William  A.'Bahr  on  account  of  this 
shortage  of  acreage,  and  Bahr,  by  a  cross-petition,  claimed 
damages  from  his  grantor,  Joseph  O'Grady,  and  on  ac- 
count of  the  claimed  shortage  in  his  transfer  O'Grady,  by 
cross-petition,  brought  into  the  suit  Herbert  W.   Davis. 
Tillman,  Baker  and  the  Keels  were  brought  into  the  suit 
as  defendants,  and  each  claimed  to  be  the  owner  of  cer- 
tain parts  of  the  11.71  acres  by  adverse  possession.     The 
differences   existing   between  Hart,    Harding  and    Bahr 
were  settled  and  compromised  before  suit,  and  the  court 
so  found  and  dismissed  them  from  the  case.     The  court 
found  in  favor  of  defendants  Tillman,  Baker  and  the  Keels 
upon  the  issue  of  adverse  possession  of  the  11.71  acres  in 
controversy,  giving  Tillman  8.14  acres.  Baker  2.57  acres, 
and  the  Keels  about  1  acre.    On  the  issues  between  de- 
fendants William  A.  Bahr  and  Joseph  O'Grady,  the  court 
found  in  favor  of  Bahr,  and  that  Bahr  had  been  damaged 
by  reason  of  failure  of  warranty  in  the  said  deed  on  ac- 
count of  adverse  possession  of  the  11.71  acres  in  the  sum 
of  $1,961.42,  for  which,  together  with  |100  counsel  fees, 
judgment  was  awarded  in  favor  of  Bahr.     On  the  issue 
joined  between  defendant  O^Grady  and  defendant  Davis, 
the   court   found  in  favor   of   O'Grady   in   the  sum    of 
f  1,459.06,  plus  an  attorney  fee  of  flOO,  and  divided  the 
costs  between   the  parties;    one-third   to   the  defendant 
O'Grady ;  one-third  to  defendant  Davis;  and  the  remainder 
to  various  other  parties.    Herbert  W.  Davis  brings  the 
case  to  this  court  by  appeal  and  asks  for  a  reversal  of  the 
judgment  obtained  by  Joseph  O^Grady.    Joseph  O'Grady, 
the  cross-appellant,  is  asking  for  a  reversal  of  the  judg- 
ment obtained  by  appellee,  William  A.  Bahr,  against  him. 
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No  complaint  is  made  of  the  findings  of  the  trial  court  in 
favor  of  Tillman,  Baker  and  the  Keels  on  the  issue  of 
adverse  possession  of  the  11.71  acres  in  conti-oversy,  but 
the  action  has  narrowed  down  to  a  controvei-sy  between 
O'Grady  and  Davis,  and  an  issue  between  Bahr  and 
O' Grady,  for  damages  for  breach  of  covenant  of  seisin  for 
failing  to  deliver  possession  of  the  11.71  acres  alleged  to 
be  due  under  the  deeds  of  general  warranty. 

The  question  for  decision  is :  Can  O'Grady  and  Bahr 
recover  from  their  respective  grantors  on  account  of  the 
breach  of  covenant  in  their  respective  deeds?  To  de- 
termine this  question  it  is  necessai'y  to  find  whether  the 
sale  relied  upon  was  intended  to  be  in  gross  or  by  the 
acre,  or,  if  in  gross,  whether  the  estimated  number  of 
acres  was  in  fact  the  controlling  inducement  and  whether 
the  price,  though  a  gross  sum,  was  based  upon  the  sup- 
posed area  and  measured  by  it.  The  deed  from  Davis  to 
O'Grady  provided : 

"Herbert  W.  Davis  and  Sarah  C.  Davis,  husband  and 
wife  (grantoi-s),  of  the  county  of  King,  and  state  of 
Washington,  for  and  in  consideration  of  the  sum  of 
twenty-nine  thousand  two  hundred  and  fifty  dollars  in 
hand  paid,  do  hereby  grant,  bargain,  sell,  convey  and 
confirm  unto  Joseph  O'Grady,  grantee,  of  the  county  of  . 
Richardson,  and  state  of  Nebraska,  the  following  de- 
s<!ribed  real  estate  situated  in  Lancaster  county,  and  state 
of  Nebraska,  to  wit:  northeast  quarter  (N.E.14)  and 
east  half  of  the  northwest  quarter  (E.l4-N.W.l^)  and  the 
northeast  quarter  of  the  southwest  quarter  (N.E.14- 
S.W.14),  all  in  section  six  (6),  township  eight  (8)  north, 
range  seven  (7)  east  of  the  6th  principal  meridian,  ex- 
cepting the  A.  &  N.  Railway  right  of  way  across  the 
premises  described." 

The  deed  further  contained  the  usual  covenants  of  seisin 
and  general  warranties.  It  will  be  noticed  that  in  this 
deed  there  was  no  representation  whatever  as  to  the  quan- 
ity  of  the  land;  it  being  a  conveyance  in  gross.  The  lines 
of  the  conveyed  tract  were  marked  by  fences  and  trees, 
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and  had  been  recognized  by  adjoining  proprietors  for  the 
period  of  limitation  as  being  on  the  true  line.  Before  the 
purchase  O'Grady  examined  and  inspected  the  land,  saw 
the  fences  dividing  subdivisions  and  the  monuments  along 
the  same,  and  purchased  the  lands  within  the  existing  and 
established  lines,  relying  upon  the  west  boundary  as 
established  by  said  division  fences  and  monuments  as 
being  the  west  boundary  line  thereof.  In  such  case  he  is 
not  entitled  to  an  abatement  of  the  purchase  price.  His 
action  comes  clearly  within  the  rule  laid  down  in  In  re 
Estate  of  Robinson^  105  Neb.  1 : 

"When  a  vendor  sells  real  estate  that  is  described  in 
gross  for  a  gross  sum  and  the  property  is  subsequently 
discovered  to  be  slightly  less  in  quantity  than  that  de- 
scribed in  the  deed,  the  purchaser  is  not  entitled  to  an 
abatement  in  the  purchase  price  unless  it  appeare  that 
fraudulent  representations  were  made  by  the  vendor  as  to 
quantity-  that  induced  the  vendee  to  purchase." 

Appellee  Bahr  contends  that  his  cause  of  action  arises 
out  of  a  different  state  of  facts,  in  that  the  sale  by  O'Grady 
to  him  was  intended  to  be  by  the  acre.  It  appears  from 
the  evidence  that,  after  O 'Grady  and  Bahr  had  entered 
into  a  written  contract  for  the  sale  of  this  land,  some 
doubt  arose  in  the  mind  of  Bahr  as  to  the  number  of 
acres  contained  therein,  and  Bahr  then  went  to  W.  T. 
Fenton,  who  was  a  part  owner  with  O'Grady,  though  not 
of  record,  and  expressed  his  doubts  to  Fenton,  who  as- 
sured him  that,  with  the  right  of  way  out,  it  would  still 
leave  280  acres,  and  thereupon  the  parties  entered  into 
a  new  contract  of  sale,  which  provided : 

"This  indenture,  made  this  2d  day  of  October,  A.  D. 
1917,  between  W.  T.  Fenton,  party  of  the  first  part,  and 
W.  A.  Bahr,  party  of  the  second  part,  witn«0ieth :  That 
the  party  of  the  first  part  has  this  day  sold  to  the  party 
of  the  second  part  the  following  described  property, 
to  wit:  The  northeast  quarter  (N.E.%)  and  the  east  half 
of  the  northwest  quarter  (E.14-N.W.14)  and  the  north- 
east quarter  of  the  southwest  quarter  (N.E.^-S.W.%)  of 
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flection  six,  containing  280  acres,  except  the  railway  right 
of  way.  This  farm  contains  280  acres  and  is  sold  as 
280  acres  of  section  6,  town  8,  range  7,  in  I^ancaster 
county,  Nebraska,  together  with  all  appurtenances  thereto 
belonging  and  now  therefor,  for  which  the  party  of  the 
jsecond  part  agrees  to  pay  the  sum  of  one  hundred  fifty 
(|150)  dollars  per  acre." 

Afterward  it  was  discovered  by  Bahr,  at  the  time  of 
examining  the  abstract  in  the  fall  of  1918,  and  before 
iinything  whatever  was  known  of  the  claims  of  Tillman, 
Baker  and  the  Keels,  that  according  to  the  abstract  the 
tract  fell  short  some  four  acres  of  280  acres,  after  de- 
ducting the  right  of  way ;  whereupon  negotiations  on  this 
matter  were  had  by  B.  P.  Good,  attorney  for  Bahr,  on 
the  one  hand,  and  AV.  T.  Fenton,  and  Bruce  FuUerton,  his 
attorney,  on  the  other.  The  plat  was  produced  and  it  was 
ascertained  that  the  tract,  according  to  the  government 
survey,  contained  286.97  acres,  and  that  the  right  of  way 
took  out  10.81  acres,  leaving  a  net  acreage  in  the  tract, 
according  to  the  government  survey,  of  27-6.16  acres,  or  a 
isbortage  of  3.84  acres  less  than  the  280  acres  contracted  to 
be  sold.  Bahr  insisted  upon  a  deduction  of  four  acres  at 
^150  an  acre,  which  was  shown  to  have  been  taken  by  the 
railroad  right  of  way,  and  this  was  objected  to  by  Fenton, 
but  through  the  efforts  of  the  attorneys  it  was  finally 
settled  by  deducting  two  acres  and  the  payment  of  |300 
by  Fenton  to  Bahr.  Thereafter  O'Grady  and  wife  exe- 
cuted and  delivered  to  Bahr  a  warranty  deed  to  said 
premises  with  the  usual  covenants  of  seisin  and  general 
warranties,  with  the  following  description : 

"Know  all  men  by  these  presents  that  Joseph  O'Grady 
and  Mamie  B.  O'Grady,  husband  and  wife,  of  the  county 
of  Bichardson  and  state  of  Nebraska,  for  and  in  consid- 
eration of  the  sum  of  forty-two  thousand  and  no/100 
dollars,  in  hand  paid,  do  herefby  grant,  baargain,  sell,  con- 
vey and  cofnfirm  unto  William  A.  Bahr,  of  the  county  of 
Cms  and  state  of  Nebraska,  the  f611owing  described  real 
'estate  rttnated  in  Lancaster  county,  and  state  of  Ne- 
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braska,  to  wit:  Northeast  one-fourth  (N.E.%)  and  the 
east  half  of  the  northwest  one-fourth  (E.V2-^"-W.i4)  and 
the  northeast  one-fourth  of  the  southwest  one-fourth 
(N.E.i/4-S.W.3/4j,  all  in  section,  six  (6),  township  eight 
( 8 )  range  seven  ( 7 )  in  said  county,  according  to  the  gov- 
ernment suney,  and  subject  to  the  railroad  right  of  way, 
possession  to  be  given  on  March  1,  1918." 

O'Grady  contends  that  the  settlement  between  the  par- 
ties and  the  payment  by  him  of  the  sum  of  f 300  to  Bahr 
was  a  full  settlement  and  accord  and  satisfaction  of  any 
representation  as  to  acreage,  and  that,  the  deed  having 
been  given  without  reference  to  the  acreage,  the  sale 
should  be  considered  as  a  sale  in  gross.  An  accord  and 
satisfaction  is  only  a  settlement  as  to  the  matters  con- 
templated by  the  agreement.  1  C.  J.  523,  sec.  2.  At  the 
time  of  the  controverey  no  knowledge  being  had  by  either 
party  as  to  the  location  of  the  boundary  fences  and  the 
same  not  being  a  subject  of  dispute,  it  cannot  be  held  to 
have  been  included  in.  the  settlement.  The  only  matter 
adjudicated  was  the  acreage  in  the  right  of  way,  which 
was  left  open  for  settlement  in  the  original  contract. 
There  was  no  change  regarding  the  price  per  acre  nor  any 
waiver  of  the  original  contract,  both  parties  accepted  the 
government  survey  line  as  correct  and  relied  upon  the 
number  of  acres  shown  therein. 

There  is  no  question  but  what  under  the  contract  of 
sale  the  land  was  represented  as  280  acres  and  sold  as  280 
acres  at  an  agreed  price  of  $150  an  acre.  Bahr  was  in- 
duced to  purchase  the  land  upon  this  representation  and 
paid  therefor  the  sum  of  $150  an  acre.  While  the  deed 
does  not  refer  to  the  acreage,  yet  it  incorporates  the  gov- 
ernment survey,  which  furnishes  a  true  description  of  the 
property  to  be  conveyed,  and  the  contract  can  be  resorted 
to  for  the  purpose  of  finding  the  real  intent  and  under- 
standing of  the  parties. 

In  Catighron  v.  Stinespring,  132  Tenn.  636,  L.  R.  A. 
1916C,  403,  the  court  said :  "If  a  sale  is  by  the  acre  and 
there  is  a  deficiency,  then  the  purchaser  can  recover  for 
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such  deficiency  at  the  agreed  price  per  acre.  For  where 
the  price  is  by  the  acre,  if  there  is  a  misrepresentation 
made  by  the  vendor  and  relied  upon  by  the  vendee  as  to 
acreage,  producing  a  loss,  such  misrepresentation,  whether 
intended  so  or  not,  has  all  the  essential  elements  of  legal 
fraud  or  mistake.  It  is  not  absolutely  essential,  in  order 
to  recover  for  a  misrepresentation  as  to  the  quantity  of 
land  conveyed,  that  the  acreage  should  be  stated  in  the 
deed,  but  this  may  be  shown  by  extrinsic  evidence.  Like- 
wise the  amount  of  the  consideration  may  be  shown  by 
parol  testimony.  The  deed  is  only  an  execution  of  the 
contract,  and  the  real  contract  and  understanding  be- 
tween the  parties  in  this  respect  will  govern  on  the  ques- 
tion." 

In  McComh  i\  Gilkesofiy  110  Va.  406,  it  was  said: 
^•Whether  it  be  a  contract  in  gross  or  for  a  specific 
quantity  depends,  of  course,  upon  the  intention  of  the 
contracting  parties,  to  be  gathered  from  the  terms  of  the 
contract  and  all  the  facts  and  circumstances  connected 
with  it,  but  in  the  interpretation  of  such  contract?  the 
courts,  not  favoring  contracts  of  hazard,  will  always  con- 
strue the  same  to  be  contracts  of  sale  per  acre,  wherever  it 
does  not  clearly  appear  that  the  land  was  sold  by  the 
tract,  and  not  by  the  acre." 

In  Epes  V.  Saimders^  109  Va.  99,  the  court  held:  "If 
parties  enter  into  an  agreement  for  the  payment  of  a 
gross  sum  for  a  tract  of  land,  upon  an  estimate  of  a  given 
number  of  acres,  there  is  a  presumption  that  the  quantity 
influences  the  price  to  be  paid,  and  that  it  is  a  sale  by  the 
acre,  and  not  a  sale  in  gross,  unless  the  contract  plainly 
indicates  a  sale  in  gross,  and  this  presumption  can  only 
be  overcome  by  clear  and  cogent  proof." 

In  Hays  v.  Hays,  126  Ind.  92, 11  L.  R.  A.  376,  it  is  held : 
"Even  where  the  sale  has  been  in  gross,  and  not  by  the 
acre,  if  it  appear  that  an  estimated  number  of  acres  was, 
in  fact,  the  controlling  inducement  and  that  the  price, 
though  a  gross  sum,  was  based  upon  the  supposed  area 
and  measured  by  it,  equity  will  interfere  to  grant  relief, 
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and  rescind  the  contract  on  the  ground  of  gross  mistake." 
For  the  reasons  stated,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  dismissed  as  to  the  ap- 
pellanty  He]^bert  W.  Davis,  and  is  affirmed  as  to  the  ap- 
pellee, William  A.  Bahr,  and  against  cross-appellant, 
Joseph  O^Qrady. 

Affirmed  in  part,  and  reversed  in  part. 


State,  ex  jiel.  J.  G.  MoCormick  et  al._,  appellants,  v. 

Oron  B.  Bower  bt  al.^  appellees. 

Piled  July  7,  1921.    No.  21526. 

Elections:  Canvass  of  Votes:  Mandamus.  It  is  the  settled  law  of  this 
state  that  the  duties  of  canvassing  boards  in  canvassing  the  re- 
turns of  an  election  are  purely  ministerial.  They  perform  the  act 
of  tabulating  the  votes  of  the  different  precincts  as  returned  to 
them,  and  have  no  power  to  hear  evidence  or  determine  any  ques- 
tion as  to  the  validity  of  the  election  or  the  votes  cast,  or  to 
cl^nge  such  returns.  Held,  therefore,  that  mandamus  will  not  lie 
to  compel  a  county  board  to  reconvene  as  a  canvassing  board  and 
to  go  behind  the  returns  of  a  special  school  bond  election,  held 
pursuant  to  section  6832,  Rev.  St  1913,  and  to  reject  therefrom 
illegal  votes  cast  against  said  proposition  and  declare  the  same 
carried. 

Appeal  from  the  district  court  for  Deuel  county :  Han- 
son M.  Grimes^  Judge.    Affirmed. 

Charles  C.  Larsefi,  H.  R.  Busse  and  Beeler,  Crosby  & 
Baskins,  for  appellants. 

HalUganj  Beatty  d  Halligan  and  G^.  E.  Jtmge,  contra. 

Heard  before  Morrissey^  C. J.,  Flansburg  and  Boss^  JJ., 
Begley  and  Leslie^  District  Judges. 

Bbglby^  District  Judge. 

Action  in  mandamus  instituted  by  relators,  who  are  the 
regents  of  Deuel  county  high  school  district  of  Deuel 
county,  Nebraska,  against  the  respondents,  who  are  the 
county  commissioners  of  Deuel  county,  Nebra^a,  to  c<Hn- 
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pel  said  county  commifisioners  to  reeonyene  as  a  canvassh 
ing  board  and  to  go  behind  the  returns  of  a  special  school 
bond  election  held  in  Deuel  county,  Nebraska,  and  to  re- 
ject therefrom  99  illegal  yotes  alleged  to  have  been  cast 
against  said  proposition,  and  to  declare  the  same  carried. 
The  relators  in  their  petition  allege  that  on  May  18, 
1919,  the  respondents,  pursuant  to  a  legal  petition  filed 
requesting  the  same,  called  a  special  election  of  the  elec- 
tors of  said  county  haying  the  qualifications  prescribed  in 
section  6833,  Rey.  St.  1913,  as  amended,  submitting  to 
such  electors  the  question  of  issuing  bonds  in  the  amount 
of  f  100,000  for '  the  purpose  of  purchasing  a  site  for  a 
county  high  school,  erecting  suitable  buildings  thereon, 
and  for  leyying  a  tax  for  payment  of  the  principal  and 
interest ;  that  on  July  8,  1919,  an  election  was  held  pur- 
suant to  legal  notice  as  required  by  law ;  that  on  May  12, 
1919,  the  school  board  of  school  district  No.  19  of  Deuel 
county,  Nebraska,  filed  a  certificate  in  the  office  of  the 
county  clerk  setting  forth  that  said  school  district  was 
maintaining,  and  would  maintain  for  the  ensuing  year,  a 
twelye-grade  high  school,  and  that  thereby  the  electors  of 
said  school  district  No.  19  became  disqualified  from  yoting 
upon  said  proposition,  but,  neyertheless,  they  were  per- 
mitted to  yote  and  did  cast  99  yotes  against  said  proposi- 
tion ;  that  the  board  of  county  commissioners  met  at  the 
courthouse  in  Deuel  county,  Nebraska,  on  July  28, 1919, 
resolyed  itself  into  a  canyassing  board  and  canyassed  the 
returns ;  that  two  legal  electors  appeared  before  the  board 
and  filed  a  petition  protesting  against  the  counting  of  99 
illegal  yotes  cast  by  the  electors  of  school  district  No.  19 
and  demanded  that  they  be  excluded  from  the  count,  but, 
notwithstanding,  they  were  counted  by  the  board,  and 
said  board  declared  that  there  had  been  cast  563  yotes  for 
said  proposition  and  442  yotes  against  the  same,  and  that 
said  proposition  had  not  receiyed  60  per  cent,  of  the  total 
yotes  cast,  and  declared  the  same  defeated;  whereas  in 
truth  and  fact  there  were  cast  in  f ayor  of  said  proposition 
563  legal  yotes  and  against  same  343  legal  yotes,  and  that 
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the  proposition  to  issue  the  bonds  was  carried  by  a  ma- 
jority of  more  than  60  per  cent,  of  the  legal  votes  cast  at 
said  election.  The  relators  then  allege  that  there  is  no 
remedy  provided  by  law  in  which  to  obtain  the  relief  asked 
for,  which  is  that  the  county  board  of  Deuel  county,  Ne- 
braska, be  required  to  reconvene  as  a  canvassing  board 
for  the  purpose  of  canvassing  the  returns  of  said  special 
election ;  that  it  be  compelled  to  deduct  99  illegal  votes 
cast  and  returned  by  the  election  board  of  Big  Springs 
precinct  against  said  proposition,  and  that  said  board  be 
compelled  to  enter  upon  the  election  records  of  Deuel 
county,  Nebraska,  that  there  were  cast  at  said  special 
election  a  total  of  906  legal  votes;  that  there  were  cast  in 
favor  of  issuing  said  bonds  and  in  favor  of  levying  a  tax 
to  pay  same  563  legal  votes,  and  that  there  were  cast 
against  the  same  343  legal  votes,  and  that  the  legal  votes 
so  cast  in  favor  of  said  proposition  are  more  than  60  per 
cent,  of  all  the  legal  votes  cast  at  said  special  election,  and 
that  said  board  of  county  commissioners  be  compelled  to 
carry  out  officially  the  expressed  will  of  the  l^al  and 
qualified  electors  of  the  county  high  school  district  of 
Deuel  county,  Nebraska,  and  issue  the  bonds. 

The  respondents  filed  a  demurrer  to  the  petition,  on  the 
ground  that  relators  had  no  legal  capacity  to  sue,  and  that 
the  petition  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  respondents 
electing  to  stand  upon  the  demurrer,  the  action  was  dis- 
missed, and  the  matter  appealed  to  this  court. 

Section  6823,  Rev.  St.  1913,  as  amended  by  chapter  70, 
Laws  1919,  gives  the  board  of  r^ents  general  control  and 
supervisory  powers  over  high  school  districts  and  is  suffi- 
•cient  to  permit  the  relators  here  to  maintain  this  action. 

The  contention  that  the  petition  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  against  respon- 
dents is  based  on  the  fact  that  the  district  court  has  no 
power  by  mandamus  to  compel  boards  of  canvassers  to  go 
behind  the  returns  as  made  by  the  election  officers  and 
reject  lll^al  votes.     It  is  a  settled  law  of  this  state  that 
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the  duties  of  canvassing  boards  in  canvassing  the  returns 
of  an  election  are  purely  ministerial.  They  perform  the 
act  of  tabulating  the  votes  of  the  different  precincts  as 
returned  to  them  and  have  no  power  to  hear  evidence  or 
determine  any  question  as  to  the  validity  of  the  election 
or  the  votes  cast,  or  to  change  such  returns.  State  v. 
Ramsey,  8  Neb.  286 ;  State  v.  Hill,  10  Neb.  58 ;  State  v. 
Stearns,  11  Neb.  104 ;  State  v.  Peacock,  15  Neb.  442 ;  State 
V.  Hill,  20  Neb.  119;  State  v.  Wilsan,  24  Neb.  1^9;  State  v. 
McFaddeti,  46  Neb.  668 ;  State  v.  Van  Camp,  36  Neb.  91 ; 
State  v,  Roper,  46  Neb.  724. 

The  relators  contend  that  this  leaves  them  without  a 
remedy,  and  that  the  law  in  some  way  ought  to  furnish 
them  a  remedy  for  the  wrong  committed  against  them.  If 
this  be  true,  it  is  the  fault  of  the  legislature,  and  not  the 
fault  of  the  respondents  as  a  board  of  canvassers,  nor  the 
courts.  In  State  v.  Minor,  105  Neb.  228,  the  court  said: 
"It  has  been  said  often  enough  that  in  the  division  of  the 
powers  of  government  the  judiciary  shall  not  usurp  the 
function  of  the  legislature.  To  do  so  would  be  judicial 
legislation,  an  insidious  judicial  offense,  and  one  which 
may  in  time,  if  indulged,  imperil  the  perpetuity  of  our 
institutions." 

The  order  of  the  district  court  sustaining  the  demun^er 
is  therefore  correct,  and  is 

Affirmed. 


Ora  Ford  v.  State  of  Nebraska. 

Filed  July  7,  1921.    No.  21829. 

Orlminal  Law:  Witnesses:  Cboss-Examination.  It  is  incompetent  In 
a  criminal  case,  for  the  purpose  of  affecting  the  credibility  of  a 
witness,  to  ask  him  on  cross-examination  if  he  is  not  the  defend- 
ant in  a  criminal  action  and  has  entered  a  plea  of  guilty  in  that 
case,  as  the  entry  of  a  plea  of  guilty  without  Judgment  or  sen- 
tence is  not  a  conviction  within  the  meaning  of  section  7906,  Rev. 
St.  1913. 
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Error  to  the  district  court  for  €hase  county :  Charles 
E.  Eldrbd^  Judge.     Reversed. 

C.  W.  Meeker  and  Stewart,  Perry  c6  Steioart,  for  plain- 
tiflP  in  error. 

Clarence  A,  Davis,  Attorney  General,  and  Jackson  B. 
Chase,  contra. 

Heard  before  Morrissby,  C.J.,  Flansburg  and  Rose,  J  J., 
Bbgley  and  Leslie^  District  Judges. 

Begi^y^  District  Judge. 

Plaintiff  in  error  was  convicted  upon  an  information 
charging  him  and  George  Ford  with  having  unlawfullj- 
and  feloniously  stolen  and  carried  away  a  load  of  wheat 
consisting  of  about  29  bushels,  of  the  value  of  |73,  the 
property  of  Glenn  Maddux  and  Wilfred  Maddux.  He  w^as 
sentenced  to  the  penitentiary  under  the  provisions  of  the 
indeterminate  sentence  law  of  the  state.  He  prosecute<l 
error  to  this  court,  and  assigns  a  number  of  errors,  but 
only  one  need  be  considered. 

The  real  conti-oversy  in  this  case  is  over  the  identity  of 
a  load  of  wheat.  The  evidence  of  the  state  shows  that 
Ora  Ford,  plaintiff  in  error,  and  George  Ford  are  the 
minor  sons  of  Thomas  Ford,  and  aged  18  and  12  years,  re- 
spectively, and  that  they  resided  at  the  home  of  their 
father  in  Chase  county,  Nebraska.  Glenn  Maddux  and 
Wilfred  Maddux  resided  about  10  miles  distant  and  were 
the  owners  of  a  quantity  of  wheat  stored  in  a  bin  upon 
their  premises;  that  on  May  2G,  1920,  they  discovered  a 
quantity  of  wheat  missing  and  further  discovered  wagon 
tracks  leading  from  the  bin;  that  they  followed  these 
tracks  to  the  home  of  Thomas  Ford,  where  they  found 
Thomas  Ford's  wagon  missing,  and  Wilfred  Maddux  then 
proceeded  to  the  village  of  Madrid,  Nebraska,  where  he 
found  that  Ora  Ford  and  George  Ford  had  just  marketed 
a  load  of  wheat  consisting  of  31  bushels  and  had  re- 
ceived therefor  the  sum  of  f  73.16.  Plaintiff  in  error,  when 
confronted  by  Wilfred  Maddux,  admitted  the  wheat  be- 
longed to  Maddux,  turned  over  to  him  the  sum  of  f05.65, 
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and  offered  to  make  settlement  for  the  remainder. 

The  defendants  attempted  to  show  that  the  load  of 
wheat  was  the  property  of  Thomas  Ford ;  that  it  was  part 
of  two  loads  pui^chased  by  him  for  seeding  purposes  in  the 
year  1919,  and  that  this  load  represented  the  remainder 
left  in  the  bin  from  said  purchase,  and  that  on  May  25, 
1920,  he  and  certain  members  of  his  family  loaded  this 
wheat  upon  the  wagon,  and  under  his  direction  it  was 
hauled  to  Madrid  on  May  26  by  his  sons,  George  and  Ora 
Ford.  Ora  Ford  claimed  he  made  confession  falsely, 
under  threats  of  arrest.  Evidence  was  offered  by  mem- 
b»  rs  of  the  Ford  family  accounting  for  the  whereabouts 
of  the  plaintiff  in  error  and  his  brother  George  during  the 
evening  and  night  of  May  25,  1920,  and  also  by  the  testi- 
mony of  one  Ernest  Knotwell.  Knotwell  testified  that  he 
came  to  the  Ford  home  about  8  o'clock  p.  m.,  May  26, 
1920,  and  remained  there  until  8  o'clock  the  following 
morning;  that  plaintiff  in  error  and  his  brother  George 
were  there  all  evening,  as  well  as  the  other  members  of 
the  f^imily,  and  that  a  load  of  wheat  stood  near  the 
granary ;  that  the  next  morning  the  plaintiff  in  error  and 
his  brother  George  started  to  Madrid  with  the  same;  that 
he  had  seen  the  wheat  in  the  bin  previous  to  this  date. 
On  cross-examination,  over  the  objections  of  defendant's 
counsel,  he  was  asked:  "Q.  You  are  the  same  €.  E.  Knot- 
well  that  is  a  defendant  in  a  criminal  action  here  in  this 
court?  A.  Yes,  sir.  Q.  You  entered  a  plea  of  guilty  in 
that  case,  did  you  not?    A.   Yes,  sir." 

The  admission  of  this  evidence  was  error.  It  does  not 
show  conviction  of  a  crime,  but  merely  an  arrest  and 
plea  of  guilty  thereto.  In  Marion  v.  State,  16  Neb.  349,  it 
was  held :  "When  in  a  prosecution  for  murder  the  de- 
fendant on  his  trial  becomes  a  witness  in  his  own  behalf, 
it  is  incompetent  on  cross-examination,  for  the  purpose  of 
affecting  his  credibility  as  a  witness,  to  ask  him  if  he  had 
not  pleaded  guilty  to  a  penitentiary  offense  in  another 
state;  the  entry  of  a  plea  of  guilty  without  judgment  or 
sentence  not  being  a  conviction  within  the  meaning  of 
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section  338  of  the  Civil  Code  of  Nebraska." 

Section  7906,  Rev.  St.  1913,  provides :  "A  witness  may 
be  interrogated  as  to  his  previous  conviction  of  a  felony. 
But  no  other  proof  of  such  conviction  is  competent  except 
the  record  thereof.'-  It  has  been  frequently  held  by  this 
court  that  a  witness  may  not  be  interrogated  as  to  his 
previous  conviction  of  a  crime  below  the  grade  of  a  felony. 
Young  Men's  Christian  Ass'u  of  Lincoln  r.  Ratclings,  60 
Neb.  377;  Leo  v.  i<tate,  63  Neb.  723;  Reed  v,  State,  6G  Neb. 
184;  Keating  v.  State,  67  Neb.  560;  Johns  v,  State,  88 
Neb.  145.  The  matter  is  thoroughly  discussed  and  the 
method  of  propounding  questions  i  elating  tg  a  previous 
conviction  set  forth  in  Leo  v.  State,  supra,.  The  ques- 
tions here,  as  in  that  case,  can  hardly  be  regaiiled  as  for 
any  other  purpose?  than  to  engender  in  the  minds  of  the 
jury  the  belief  that  the  witness  was  addicted  to  criminal 
acts.  They  are  wholly  collateral  to  the  matters  at  issue 
and  a  noncompliance  with  the  statutory  provisions  and 
prejudicial  to  the  rights  of  the  defendant.  Knotwell  was 
the  only  witness,  aside  from  the  members  of  the  Ford 
family,  who  tesitified  as  to  the  whereabouts  of  the  de- 
fendants, and  as  to  the  fact  of  the  ownership  of  the  wheat, 
and  it  cannot  be  denied  that  his  testimony,  if  believed, 
was  a  powerful  factor  in  their  defense. 

The  case  is,  therefore,  reversed  and  remanded  for  further 
proceedings  for  error  in  admission  of  this  evidence. 

Reversed. 


Rosa  Mae  Thomas,  appellee,  v.  Lrx)YD  Rasmussen  et  al.^ 

APPELLANTS. 
Filed  July  7,  1921.     No.  21604. 

1.  Higlxways:  Motor  Vehicles:  Statute  Regulating  Speed.  The 
provision  of  section  28,  ch.  222,  Laws  1919,  requiring  the  speed  of 
a  motor  vehicle  on  a  public  highway  to  be  reduced  to,  and  main- 
tained at,  a  rate  not  exceeding  15  miles  an  hour  when  approaching 
any  of  the  various  objects  therein  mentioned,  has  no  application 
to  a  case  where  one  motor  vehicle  overtakes  and  passes  another 
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traveling  in  the  same  direction,  such  passing  being  governed  by 
the  provisions  of  section  29  and  the  general  limitations  of  speed 
found  in  section  28  of  said  chapter. 

2.    Evidence  examined  and  found  insufficient  to   sustain  the  verdict 
against  defendant  Pederson. 

Appeal  from  the  district  court  for  Dawson  counly: 
Hanson  M.  Grimes,  Judge.    Reversed. 

I.  J.  Nisley  and  Cook  &  Cook^  for  appellants. 

Hainer,  Craft  &  Edgerion  and  T.  M,  Uevoitty  contra. 

Heard  before  Lbtton,  Day  and  Dean,  JJ.,  Clements 
and  Morning,  District  Judges. 

Clements  (E.  J.),  District  Judge. 

This  is  an  action  to  recover  damages  for  an  injury  to 
plaintiff's  person  sustained  in  an  automobile  accident, 
which,  it  is  alleged,  was  caused  by  the  negligence  of  de- 
fendants. From  a  verdict  and  judgment  for  plaintiff,  de- 
fendants appeal. 

The  following  facts  are  established  by  the  pleadings  and 
undisputed  evidence;  to  wit :  On  September  11,  1919,  at 
about  10  o'clock  p.  m.,  the  plaintiff,  at  the  invitation  of  her 
brother-in-law,  Fred  Troxel,  was  riding  in  a  Buick  auto- 
mobile owned  by  said  Troxel  and  being  driven  by  him 
westward  on  the  Lincoln  highway  about  one  mile  east  of 
Cozad,  Nebraska.  At  that  place  said  highway  extends 
east  and  west,  and  is  &  graded  road  having  two  traveled 
tracks  about  three  or  four  feet  apart.  Said  automobile 
was  then  traveling  in  the  left-hand  or  south  one  of  said 
tracks  at  a  speed  of  about  20  miles  an  hour.  The  de- 
fendant, Ferdinand  Peilerson,  driving  a  Dodge  automobile, 
and  the  defendant,  Lloyd  Rasmussen,  driving  a  Ford,  were 
also  traveling  westward  on  said  highway  at  that  time  and 
place,  the  Dodge  being  a  short  distance  ahead  of  the  Ford, 
at  a  speed  estimated  by  plaintiff's  witnesses  at  from  30 
to  35  miles  an  hour  and  by  defendants'  witnesses  at  from 
20  to  30  miles  an  hour.  Pederson  passed  said  Buick  car 
on  the  north  and  right-hand  side  without  in  any  manner 
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torching  it.  Rasmussen  also  attempted  to  pass  on  the 
north  side,  but  in  doing  so  the  left  side  of  his  Ford,  near 
the  rear,  came  in  contact  with  the  bumper  of  the  Buick, 
the  Buick  car  tipped  over  and  plaintiff  was  thereby  in- 
jured. When  they  overtook  the  Buick  car  neither  of  the 
defendants  indicated  to  its  driver  by  sound  or  call  that 
he  desired  to  pass. 

The  plaintiff  alleged,  and  introduced  evidence  to  prove, 
that  at  the  time  of  the  accident  defendants  were  racing; 
that  defendant  Rasmussen,  while  passing  the  Buick  car 
on  the  north  side,  turned  to  the  left  and  attempted  to  run 
in  ahead  of  it  at  a  less  distance  than  30  feet  therefrom, 
and  in  so  doing  collided  therewith  and  thereby  overturned 
it.  Defendants  deny  this,  and  contend,  and  have  intro- 
duced evidence  to  prove,  that  Rasmussen  did  not  turn  to 
the  left  or  run  into  the  Buick  car,  but  that  said  car  was 
driven  into  the  rear  of  his  Ford  while  he  was  traveling  in 
the  north  track. 

At  the  close  of  plaintiff's  case,  and  after  all  evidence 
w^as  in  and  both  parties  had  rested,  each  of  the  defendants 
moved  the  court  to  direct  a  verdict  in  his  favor,  for  the 
reason  that  the  evidence  is  not  sufficient  to  sustain  a 
verdict  against  him,  which  motions  were  overruled,  and 
each  defendant  contends  that  said  ruling  against  him  was 
erroneous. 

A  careful  reading  of  the  record  shows  that  the  evidence 
introduced  by  plaintiff  supports  lier  allegations  that  de- 
fendant Rasmussen,  in  attempting  to  pass  on  the  right- 
hand  side,  negligently  turned  his  Ford  to  the  left  and 
drove  it  against  the  car  in  which  plaintiff  was  riding, 
thereby  overturning  it  and  injuring  plaintiff.  This  evi- 
dence, if  believed  by  the  jury,  which  it  evidently  was, 
fully  justifies  and  sustains  the  verdict  against  said  de- 
fendant Rasmussen.  Therefore  the  trial  court  did  not  err 
in  overruling  his  motion  for  a  directed  verdict.  ' 

Where  a  person  is  injured  by  the  racing  of  two  or  more 
other  parties  on  a  public  highway,  all  engaged  in  the  race 
are  liable,  although  only  one  of  the  vehicles  came  in  con- 
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tact  with  the  injured  person  or  the  vehicle  in  which  he  is 
riding.  Berry,  Automobiles  (2d  ed.)  sec.  184.  Plaintiff 
seeks  to  hold  defendant  Pederson  liable  unijler  this  rule. 
As  his  automobile  did  not  come  in  contact  with  the  Troxel 
car,  Peterson  cannot  be  held  liable,  unless  plaintiff^s  alle- 
gation that  defendants  were  racing  is  proved  by  a  pre- 
ponderance of  the  evidence ;  and  this  question  was  raised 
by  hid  motion  for  a  directed  verdict. 

Racing,  as  defined  by  Webster,  is  a  running  in  competi- 
tion, a  contest  of  speed.  Is  there  sufficiient  evidence  to 
support  a  finding  that  defendants  were  running  in  com- 
petition or  engaged  in  a  contest  of  speed?  The  only  com- 
petent evidence  in  the  record  bearing  upon  this  question 
shows  that  defendants  were  driving  on  a  well-traveled 
highway,  outside  of  a  city  or  village,  at  a  speed  variously 
estimated  at  from  20  to  35  miles  an  hour ;  that  both  were 
driving  on  the  same  and  right  side  of  the  road  in  the  same 
track,  Rasmussen  a  short  distance  behind  Pederson.  It  is 
true  that  several  of  plaintiff's  witnesses  said  defendants 
were  racing,  but  this  assertion  was  a  mere  conclusion. 
Xone  of  said  witnesses  saw  either  of  defendants  or  knew 
or  pretended  to  know  how  they  were  driving  until  they 
were  within  a  short  distance  of  the  place  of  the  accident ; 
and  the  only  facts  or  circumstances  disclosed  bv  the  record 
on  which  such  conclusion  was  based  are  as  above  stated. 
The  defendant  Pedei*son  testified  that  he  did  not  try  to 
prevent  any  car  from  passing  him ;  that  when  he  passed 
the  Buick  he  did  not  know  that  there  was  another  car  be- 
hind him  and  did  not  know  that  Rasmussen  was  in  the 
neighborhood  until  after  the  accident.  Defendant  Ras- 
mussen testified  that  he  drove  behind  Pederson^s  car  sev- 
eral miles  and  made  no  effort  to  pass  same;  that  there  was 
DO  rivalry  a*s  lo  Avho  could  drive  the  faster.  We  there- 
fore feel  coni}M  lied  to  hold  that  there  is  not  sufficient  evi- 
dence to  sustain  a  verdict  against  the  defendant  Peder- 
son, and  that  the  court  erred  in  overruling  his  motion  for 
u  directed  verdict. 

In  defendant's  brief  it  is  argued  that  the  trial  court 
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erred  in  giving  each  of  instructions  Nos.  1,  7,  8,  9,  12, 13, 
14  and  18..  The  objections  nrged  against  instructions 
Nos.  1,  7  and  9  will  be  considered  together. 

For  a  statement  of  the  issues'^  in  the  instructions,  the 
trial  court  substantially  copied  the  pleadings  of  the  par- 
ties. Instruction  No.  1  is  almost  a  verbatim  copy  of 
plaintiff's  petition.  This  method  of  stating  the  issues  has 
been  repeatedly  condemned  by  this  court.  Tohler  v. 
Union  Stock  Yards  Co.,  85  Neb.  413.  And  if  it  results  in 
prejudice  to  the  complaining  party  it  is  sufficient  grounds 
for  reversal.    Hanna  i\  Hanna,  104  Neb.  231. 

In  plaintiff's  petition  so  copied,  it  is  alleged  that  when 
defendants  approached  plaintiff  they  did  not  "reduce 
their  speed  to  a  rate  not  exceeding  15  miles  an  hour,  but. 
negligently  and  unlawfully  maintained  a  much  greater 
speed  than  15  miles  an  hour  in  passing  plaintiff."  In 
instruction  No.  7  the  court  quoted  from  section  28,  ch. 
222,  Laws  1919,  the  following,  to  wit: 

"No  person  shall  operate  a  motor  vehicle  on  any  high- 
way outside  of  a  city  or  village  at  a  rate  of  speed  greater 
than  is  reasonable  and  proper,  having  regard  for  the 
traffic  and  use  of  the  road  and  the  condition  of  the  road, 
nor  at  a  rate  of  speed  such  as  to  endanger  the  life  or  limb 
of  any  pei-son,  nor  in  any  case  at  a  rate  of  speed  exceed- 
ing thirty-five  miles  per  hour.  ♦  ♦  *  Upon  approach- 
ing an  intei'section  of  highway's  or  a  bridge,  or  a  sharp 
curve,  or  a  steep  descent,  or  another  vehicle,  or  an  animal, 
or  person,  outside  of  any  village  or  city,  the  person  operat- 
ing a  motor  vehicle  shall  reduce  the  speed  of  such  vehicle 
to  a  rate  not  exceeding  fifteen  miles  an  hour  and  shall  not 
exceed  such  speed  until  entirely  past  such  intersection, 
bridge,  cuitc,  descent,  vehicle,  animal,  or  person." 

A  part  of  section  31  of  said  chapter,  which  requires  an 
antomobile  to  be  equipped  with  brakes,  signals  and  lights, 
was  also  copied  in  said  instruction.  In  instruction  No.  9 
the  court  told  the  jury  that  it  is  competent  to  consider 
said  statutes  as  affecting  the  question  of  defendants'  neg- 
ligence. 
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In  section  29  of  the  same  chapter  it  is  provided :  "When- 
ever any  person  traveling  with  any  vehicle  or  conveyance 
on  any  road  in  this  state  shall  overtake  another  vehicle 
or  conveyance  traveling  in  the  same  direction  and  shall  by 
sound  or  call  indicate  to  the  driver  thereof  his  or  her 
desire  to  pass,  it  shall  be  the  duty  of  the  driver  of  the 
vehicle  or  conveyance  in  front,  if  the  nature  of  the  ground 
or  the  condition  of  his  load  will  permit,  to  promptly  turn 
to  the  right  of  the  center  of  the  road,  and  the  driver  of  the 
vehicle  or  conveyance  behind  shall  then  turn  to  the  left  of 
the  center  of  the  road  and  pass  without  interfering  or 
interrupting,  and  the  driver  of  said  vehicle  or  convey- 
ance passing  shall  not  return  to  the  center  of  the  road 
until  at  least  thirty  feet  ahead  of  the  vehicle  or  convey- 
ance passed." 

The  provisions  of  said  sections  28  and  29  above  quoted 
supersede  the  common-law  rules  of  the  road  as  to  matters 
covered  by  them.  To  determine  the  correct  meaning  and 
interpretation  of  said  provisions  they  must  be  considered 
and  construed  together.  Effect  must  be  given,  if  pos- 
sible, to  every  word,  clause  and  sentence,  so  that  no  part  of 
said  provisions  will  be  inoperative,  supei-fluous,  void  or 
insignificant ;  and  they  must  be  construed,  if  possible,  so 
they  will  not  be  inconsistent  and  one  destroy  another. 
2  Sutherland,  Statutory  Construction  (Lewis',  2d  ed.) 
sec.  380. 

The  statutory  provisions  above  quoted  clearly  recog- 
nize the  right  of  a  person  to  drive  a  motor  vehicle  on  a 
public  highway,  outside  of  a  city  or  village,  at  a  rate  of 
speed  not  exceeding  35  miles  an  hour,  where  such  a  rate 
would  be  reasonable  and  not  endanger  the  life  or  limb 
of  any  person,  and  to  pass  another  vehicle  traveling  in  the 
same  direction;  and  the  rules  governing  the  action  of  the 
parties,  which  should  be  observed  by  them  in  such  passing, 
are  specifically  laid  down.  It  seems  improbable  and  in- 
credible that  the  legislature  intended  that  such  rights  can 
be  exercised  only  when  the  vehicle  to  be  passed  is  travel- 
ing at  a  speed  of  less  than  15  miles  an  hour.     If  such  were 
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the  laWy  then  it  would  be  lawful  for  all  motor  vehicles 
traveling  in  the  same  direction  on  a  public  highway  to 
travel  35  miles  an  hour  in  case  they  all  maintained  that 
speed ;  but  if  the  car  in  the  lead  should  maintain  a  speed 
of  15  miles  an  hour,  then  all  others  would  be  compelled  to 
remain  behind  it  and  travel  at  no  greater  speed,  or  violate 
the  law.  We  think  that  such  a  constiniction  would  render 
these  provisions  inconsistent  and  contradictory,  the  law 
impracticable  and  unreasonable,  and  would  violate  the 
above  well-established  and  familiar  rules  of  statutory  con- 
struction. We  therefore  hold  that  the  part  of  said  section 
28  requiring  the  speed  of  a  motor  vehicle  to  be  reduced  to,, 
and  maintained  at,  a  rate  not  exceeding  15  miles  an  hour 
has  no  application  to  a  case,  like  the  one  at  bar,  where  one 
automobile  overtakes  and  passes  another  which  is  being 
driven  in  the  same  direction.  This  is  the  construction 
placed  on  a  similar  statute  of  Kansas  in  State  v.  Pfeifery. 
96  Kan.  791,  and  we  have  found  no  authority  which  an- 
nounces a  contrary  doctrine.  It  follows  that  the  court 
erred  in  giving  instructions  Nos.  1,  7  and  9,  in  which  the 
jury  were  directed  to  consider  said  pi-ovision  of  section 
28  in  determining  whether  the  defendants  were  negligent. 

The  giving  of  instruction  No.  12  was  also  error,  for  it 
permitted  the  plaintilBf  to  recover  against  the  defei^dant 
Pederson,  if  the  jury  found  he  was  racing,  and  we  have 
hereinbefore  held  that  there  was  not  sufficient  evidence  to 
justify  the  submission  to  the  jury  of  the  issue  of  whether 
the  defendants  were  racing. 

In  instruction  No.  13  the  court  chai*ged  the  jury  that,  if 
it  found  that  the  defendant  Rasmussen  had  violated  the 
provisions  of  the  statute  therein  specified  and  plaintiff 
sustained  injury  thereby,  said  defendant  is  liable  for  the 
damages  resulting  from  said  injury.  This  is  equivalent 
to  saying  that  the  violation  of  such  statutory  provisions 
is  negligence  as  a  matter  of  law,  which  is  the  doctrine  an- 
nounced in  Walker  v.  Klopp,  99  Neb.  794,  and  which  was 
expressly  disapproved  by  this  court  in  the  later  case  of 
Stevens  v,  Luther,  105  Neb.  184.     The  giving  of  said  in- 
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structions  was  therefore  error. 

We  find  no  material  error  in  any  of  the  other  instruc- 
tions complained  of. 

Because  of  the  erroi's  hereinbefore  pointed  out,  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Rbversed. 


Fern  Bolich,  appellee^  v.  Harry  Robinson,  appellant. 

.     Filed  Jut.y  7,  1921.    No.  21700. 

1.  Bastardy:  Defense;  Alibi:  Instbuction.  A  proceeding  under  the 
bastardy  act  Is  a  quasi-criminal  proceeding,  and  an  alibi  Is  a 
legitimate  defense  and  should  not  be  disparaged  by  the  trial 
court;  the  weight  or  sufficiency  of  the  evidence  for  that  purpose 
being  a  question  for  the  consideration  of  the  Jury.  It  is  error 
for  the  trial  court  to  discredit  such  defense  by  Instructing  the 
Jury  that  "an  alibi  is  capable  of  being  manufactured  and  is  some- 
times manufactured/'  and  that  "it  is  incumbent  upon  the  Jury  to 
scan  the  evidence  thereof  with  caution  and  care." 

2.  Courts:  Judgment:  Scope.  When  the  district  court  acquires  Juris- 
diction of  an  action,  it  retains  it  for  the  purpose  of  the  entry  of 
any  Judgment  that  may  be  proper  under  the  pleadings  and  the 
evidence. 

3.  Bastardy:  Adoption  of  Child:  Relief.  In  a  bastardy  proceeding, 
a  mother  may,  after  the  adoption  of  the  child  during  the  pendency 
of  the  action,  recover  in  that  action  her  lying-in  expenses. 

4.    :  :  :      Abatement.  The  adoption  of  a  bastard 

child  during  the  pendency  of  a  bastardy  action  relieves  the 
mother  from  liability  for  its  support  and  charges  the  adopting 
parents  with  that  responsibility,  and  that  part  of  her  cause  of 
action  for  its  support  and  maintenance  is  abated;  but  that  part 
of  her  cause  of  action  which  permits  her  to  recover  lying-in  ex- 
pense is  not  abated,  the  rule  being  that,  before  an  action  is  abated, 
there  must  be  a  complete  termination  of  the  action,  and  that  as  to 
any  undetermined  matter  in  issue  the  action  as  to  that  is  not 
abated. 

Appeal   from   the  district  court  for  Cuming   county: 
William  V.  Allen^  Judge.    Reversed. 

F,  D.  Hunker  and  Oeorge  A.  Eherly,  for  appellant. 
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A.  R,  Olcson  and  J.  C.  Elliott^  contra. 

Heard  before  Morrissey^  C. J.,  Flansburg  and  Rose^  JJ., 
Dickson  and  Troui%  District  Judges. 

Dickson,  District  Judge. 

This  is  a  bastardy  proceeding  commenced  in  the  county 
court  of  Cuming  county,  Nebraska,  by  Fern  Bolich,  ap- 
pellee, and  against  Harry  Robinson,  appellant;  the  par- 
ties being  heieinafter  designated  as  plaintijff  and  de- 
fendant. 

The  plaintiff  charged  in  her  complaint  that  she  was 
pregnant  with  a  bastard  child  and  that  the  defendant  was 
the  father.  A  hearing  in  the  county  court  resulted  in  the 
binding  over  of  the  defendant  to  the  district  court;  there 
a  trial  was  liad  and  the  defendant  found  guilty  and  was, 
by  the  court,  adjudged  to  be  the  father  of  the  plaintiff's 
child,  and  recjuiiod  to  pay  |1,800  for  its  maintenance. 
Defendant  appeals  from  this  judgment  to  this  court,  and 
assigns  many  leasons  why  the  judgment  of  the  district 
court  should  be  reversed. 

The  plaintiff  testified  to  two  acts  of  sexual  intercoui*se 
in  AVisner,  Nebraska,  with  the  defendant  January  11  and 
18,  1919,  aiul  that  pregnancy  resulted  therefrom.  The  de- 
fendant denied  these  alleged  acts  of  intercourse,  and 
offered  evidence  tending  to  prove  that  on  those  dates  he 
was  not  in  AVisner,  but  at  a  distant  place. 

From  the  evidence  it  appears  that,  on  the  27th  day  of 
June  following,  the  complainant  entered  the  Fairmoiint 
Maternity  Hospital  of  Kansas  City,  Missouri,  where  she 
gave  biith  to  a  child  October  3  following.  She  testified 
that  a  few  days  after  its  birth  she  consented  to  its  adop- 
tion, and  has  never  seen  it  since.  The  defendant  offered 
in  evidence,  and  the  trial  court  excluded,  an  authenti- 
cated copy  of  the  judgment  of  adoption  of  the  child  as 
entered  by  the  circuit  court  for  Jackson  county,  Missouri, 
at  Kansas  City  on  the  7th  day  of  November. 

No  useful  purpose  will  be  served  by  a  discussion  of  the 
many  errors  assigned.     But  few  merit  consideration.     We 
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are  presented  at  the  outset  with  the  question  of  the  juris- 
diction of  the  district  court  for  Cuming  county  to  try  this 
case,  the  contention  of  the  defendant  being  that  the  action 
abated  because  of  the  birth  of  the  child  and  its  adoption  in 
Missouri,  thereby  relieving  the  mother  and  the  county  of 
all  liability  for  its  care  and  maintenance,  and  that  neither 
the  plaintiff  nor  the  county  could  thereafter  maintain  an 
action  for  the  maintenance  of  the  child,  neither  being 
liable. 

From  the  record  in  this  case  it  appears  without  dispute 
that  everj^  jurisdictional  fact  necessary  to  give  the  county 
court  jurisdiction  existed,  and  jurisdiction  was  acquired, 
not  only  by  the  county  court,  but  by  the  district  court. 
The  district  court  having  rightfully  obtained  jurisdiction, 
did  it  lose  it  by  the  mother  going  outside  of  the  jurisdic- 
tion of  the  court  for  the  purpose  of  confinement  and  the 
subsequent  adoption  of  the  child?  We  think  not.  The  dis- 
trict court,  having  once  lawfully  and  properly  acquired 
jurisdiction,  retained  it  for  the  purpose  of  the  entry  of 
any  judgment  that  might  be  proper  under  the  pleadings 
and  the  evidence. 

\\y  the  adoption  of  the  child,  the  mother  was  relieved 
of  its  support  and  maintenance,  and  the  liability  of  the 
father  for  the  support  and  maintenance  of  the  child  to  the 
mother  ceased.  The  adopting  parents  being  residents  of 
Missouri,  the  child  took  the  residence  of  the  adopting 
parents  and  they  became  liable  for  its  support  and  mainte- 
nance. The  inile  of  law  is:  "An  adoptive  parent  is 
ordinarily  liable  for  the  support  of  an  adopted  minor  child 
to  the  same  extent  as  a  natural  parent  would  be  liable, 
and  the  natural  parent  is  relieved  of  responsibility."  1 
C.  J.  1396,  sec.  121.  The  relinquishment  by  the  mother  of 
the  child  and  the  adoption  thereof  relieved  the  mother  of 
the  maintenance  thereof  and  placed  the  burden  upon  the 
adopting  parents,  and  that  part  of  plaintiff's  cause  of 
action  against  the  defendant  was  abated.  The  action 
would  not  abate  without  a  complete  termination.  If 
there  was  anything  left  to  determine,  the  undetermined 
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matter  was  not  abated.  This  court  has  held  that  the 
death  of  the  child,  also  the  mother,  will  not  abate  the 
proceedings.  Hanisky  v.  Kennedy ,  37  Neb.  618;  Dodge 
County  V.  Kemnitz,  28  Neb.  224.  In  the  Hanisky  case, 
the  child  died  during  the  pendency  of  the  action,  relieving 
the  mother  and  possibly  the  county  of  its  support;  and 
this  court  held  that  complainant  was  entitled  to  recover 
the  lying-in  expense.  The  term  ^^maintenance''  used  in 
section  6,  ch.  37,  Comp.  St.  1889,  was  construed  in  that 
case  to  include  the  necessary  expenses  incident  to  the  birth 
of  the  child,  such  as  the  employment  of  a  nurse,  midwife 
and  physician,  and  a  decent  burial  of  the  child.  The  right 
of  recovery  in  this  case  is  controlled  by  the  Hanisky  case, 
and  as  to  the  lying-in  expense  only,  that  part  of  the  plain- 
tiff's cause  of  action  was  not  abated.  It  follows  that  the 
district  court  erred  in  not  receiving  in  evidence  th^  record 
of  the  adoption  of  the  child,  and  erred  in  rendering  judg- 
ment against  the  defendant  for  $1,800;  the  evidence  be- 
fore the  court  being  that  the  lying-in  expense  was  about 
1225. 

A  consideration  of  the  other  assigned  errors  is  unneces- 
sary, but  in  view  of  the  fact  that  there  may  be  a  retrial 
of  this  case  and  that  the  trial  court  might  again  give  the 
instruction  complained  of  on  an  alibi,  we  deem  it  proper 
to  express  our  disapproval  thereof.  This  instruction  is  in 
conflict  with  the  previous  holdings  of  this  court.  '  The  in- 
struction complained  of  is  as  follows: 

"The  defendant  has  introduced  testimony  tending  to 
prove  an  abili.  An  alibi  is  the  claim  of  a  defendant  that 
he  was  not  at  the  place  of  the  commission  of  the  alleged 
act  at  the  time  it  is  claimed  to  have  taken  place.  Where 
this  claim  is  made  in  good  faith  and  supported  by  com- 
l)otent  evidence  it  constitutes  a  defense;  but  as  an  alibi  is 
capable  of  being  manufactured  and  is  sometimes  manu- 
factured, it  is  incumbent  upon  the  jury  to  scan  the  evi- 
dence thereof  with  caution  and  care.  If  you  believe  from 
the  testimony  that  the  alibi  has  been  established,  then  it 
would  be  your  duty  to  find  the  defendant  not  guilty.     If, 
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however,  aftei:  considering  all  the  evidence  in  the  case  and 
the  logical  deductions  therefrom  you  are  convinced  that 
the  defendant  is  guilty  of  the  matters  and  things  charged 
in  the  complaint,  it  is  your  duty  to  find  him  guilty." 

The  question  of  the  parentage  of  the  child  was  a  qiies- 
tion  of  fact  for  the  jury'  Evidence  was  properly  received 
bv  the  trial  court  as  to  the  defendant's  whereabouts  on 
the  dates  of  the  alleged  acts  of  intercourse,  and  it  was  the 
duty  of  the  court  to  submit  to  the  jury  the  defendant's  de- 
fense of  an  alibi  by  proper  instruction,  and  this  defense 
should  not  be  discredited  by  the  trial  court;  the  weight 
or  sufficiency  of  the  evidence  for  that  purpose  being  a 
question  for  the  consideration  of  the  jury.  Henry  v. 
estate,  51  Neb.  149 ;  Casey  v.  State,  49  Neb.  403.  By  this 
instruction  the  jury  are  told  that  an  alibi  is  capable  of 
being  manufactured  and  that  it  is  sometimes  manufac- 
tured, and  that  it  is  incumbent  upon  the  jury  to  scan  the 
evidence  thereof  witli  caution  and  care.  A  similar  in- 
struction to  the  one  under  consideration  was  given  by  the 
trial  court  in  Henry  i\  State,  stvpra.  In  that  instruction 
the  trial  court  said  to  the  jury :  "The  fact,  however,  which 
experience  has  shown,  that  an  alibi,  as  a  defense,  is  cap- 
able of  being  and  has  been  occasionally  successfully 
fabricated,  that  even  when  wholly  false  its  detection  may 
be  a  matter  of  very  greafc  difficulty,  and  that  the  tempta- 
tion to  resort  to  this  as  a  spurious  defense  may  be  very 
great,  especially  in  cases  of  importance,"  etc.  Chief  Jus- 
tice Post,  in  commenting  on  that  instruction,  said:  "But 
that  it  is  within  the  province  of  the  judge,  under  our  prac- 
tice, by  means  of  cautionary  instructions,  to  discredit  a 
particular  defense  or  the  evidence  in  support  of  a  par- 
ticular proposition  we  cannot  admit,  since  witnesses  are 
by  no  known  rule  of  law  or  logic  presumed  to  be  less 
truthful  simply  because  they  testify  concerning  an  alibi." 
In  further  criticism  of  this  instruction  Judge  Post  said : 
"We  are,  however,  unable  to  conceive  of  any  sound  rea- 
sons for  cautionary  instructions  with  respect  to  an  alibi 
which  do  not  apply  with  equal  force  to  any  other  defense." 
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In  Casey  v.  State,  supra,  the  trial  court,  instructing  on 
the  question  of  an  alibi,  said :  "The  evidence  produced  to 
establish  an  alibi  should  be  cautiously  received,  though 
when  proved,  it  is  as  strong  as  any  other  defense.''  Chief 
Justice  Post  said,  in  commenting  upon  this  instruction : 
"The  vice  of  the  instruction  here  assailed  is,  when  tested 
by  the  authorities  cited,  first,  that  it  discredits  a  legitimate 
defense,  by  advising  the  jury  that  the  evidence  in  behalf 
of  the  accused  should  be  received  with  caution."  The 
criticism  of  the  instructions  in  Henry  v.  State  and  in 
Casey  v.  State,  supra,  apply  with  equal  force  to  the  in- 
struction under  consideration,  and  the  giving  was  preju- 
dicial error. 

For  the  foregoing  reasons,  the  judgment  of  conviction 
must  be  reversed  and  the  cause  remanded  for  trial  de 
novo. 

Reversed. 


Sarah  Alice  Kisbr^  appellant^  v.  Eola  Pearl  SuLLn-^Ax 

ET  AL.^  APPELLEES. 
Filed  July  7,  1921.    No.  21591. 

1.  Witnesses:  Competency.  In  an  action  by  a  nonresident  married 
woman  against  a  representative  of  a  deceased  person  to  recover 
title  to  lands  in  this  state,  her  husband  is  a  competent  witness  to 
testify  to  conversations  with -such  deceased  person,  notwithstand- 
ing the  provisions  of  section  7894,  Rev.  St.  1913.  Holladay  v. 
Rich,  93  Neb.  491,  distinguished. 

2.  Evidence:  Self-sebvixq  Declarations.  Self-serving  declarations 
made  by  a  decedent  are  incompetent  to  disprove  a  pri(Ar  agree- 
ment to  reconvey  lands. 

3.  Evidence  examined  and  found  sufficient  to  sustain  the  Judgment 
of  the  district  court. 

4.  Trusts:  Creation:  Statute  of  Frauds.  A  constructive  trust  is 
not  created  by  a  daughter  conveying  lands  by  warranty  deed, 
without  consideration,  to  her  father,  upon  an  oral  agreement  with 
him  that  he  will  reconvey  the  lands  to  her  upon  his  death  or  upon 
her  request;  but  such  transaction  is  an  attempt  to  create  an  ex- 
press trust,  and,  not  being  in  writing,  is  inhibited  by  the  statute 
of  frauds. 
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Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes^  Judge.    Affirmed. 

Ilalligan,  Beatty  d-  HalUgan,  for  appellant. 

William  E.  Hhuman  and  John  Grant ^  contra. 

Heard  before  Letton^  Day  and  Dban^  JJ.,  Good  and 
3\APER,  District  Judges. 

Good,  District  Judge. 

This  action  was  brought  in  the  district  court  for  Lin- 
coln county,  to  establish  and  enforce  an  alleged  construc- 
tive trust  in  lands  situate  in  &aid  county.  Defendants 
prevailed,  and  plaintiff  appeals. 

Sarah  Alice  Kiser  is  the  plaintiff  and  Eola  Pearl  Sulli- 
van and  Charles  Sullivan,  husband  and  wife,  are  de- 
fendants. The  plaintiff  and  defendant  Eola  Pearl  Sulli- 
van are  sisters,  and  both  are  daughters  of  Jeremiah 
Snider,  deceased. 

Plaintiff  alleges  in  her  petition  that  she  was  the  owner 
of  the  northwest  quarter  of  section  26,  township  13,  range 
28,  in  Lincoln  county,  by  virtue  of  a  patent  issued  to  her 
by  the  United  States  government,  on  the  Tth  day  of 
March,  189(>,  and  that  she  had  on  the  15th  of  February, 
1888,  made  final  proof  under  homestead  entry  to  entitle 
her  to  such  patent;  that  plaintiff  and  her  husband,  in 
March,  1888,  at  the  oral  request  of  her  father,  executed  a 
mortgage  on  said  lands  to  the  Lombard  Investment  Com- 
pany for  the  sum  of  $650,  and  that  she  received  no  part 
of  the  proceeds  of  the  mortgage  loan,  but  permitted  her 
father  to  receive  the  proceeds  for  his  use  and  benefit;  that 
plaintiff  and  her  husband,  on  the  19th  day  of  May,  1888, 
at  the  request  and  solicitation  of  and  for  the  purpose  of 
providing  a  home  for  her  father  deeded  said  lands  to  him, 
with  the  express  oral  understanding  and  agreement  w^ith 
him  that  at  his  death,  or  at  such  time  as  she  should  re- 
quest a  reconveyance,  said  lands  should  be  reconveyed  to 
her:  that  she  received  no  consideration  for  the  convevance 
of  said  lands  to  her  father,  and  that  by  reason  of  the  re- 
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lationship  and  the  confidence  reposed  in  him  she  relied 
upon  his  oral  promise  to  reconvey  said  lands  to  her,  and 
by  reason  of  the  transaction  a  constructive  trust  was 
created  and  her  father  became  a  trustee,  holding  the  l^al 
title  for  her  benefit;  that  her  father,  in  violation  of  his 
trust,  in  his  last  will,  which  has  been  admitted  to  probate^ 
devised  said  lands  to  the  defendant  Eola  Pearl  Sullivan, 
who  claims  by  virtue  of  said  devise  to  be  the  owner  of  said 
lands.  Plaintiff  asks  the  court  to  decree  that  Eola  Pearl 
Sullivan  holds  the  l^al  title  to  said  lands  in  trust  for  the 
plaintiff,  and  that  she  be  required  to  convey  the  same  to 
her. 

The  defendants  deny  that  there  was  any  agreement  on 
the  part  of  Jeremiah  Snider  to  reconvey  the  lands  to 
I>laintiff,  and  deny  that  the  transfer  of  the  land  was  with- 
out consideration,  and  allege  that  the  statements  in  the 
petition  are  insufficient  to  constitute  a  cause  of  action,  and 
other  mattere  of  defense,  which  need  not  be  considered. 

1.  On  the  trial  the  plaintiff  called  as  a  witness  her 
Jiusband,  and  he  testified  to  conversations  with  Jeremiah 
Snider  occurring  shortly  before  the  execution  of  the 
mortgage  to  the  Lombard  Investment  Company,  and  to 
other  conversations  occurring  shortly  prior  to  the  execu- 
tion of  the  deed  to  him  by  plaintiff  and  the  witness.  The 
conversations  related  to  the  conveyance  of  the  lands,  and 
tended  to  support  plaintiff's  contention  that  there  was 
no  consideration  for  the  conveyance,  and  that  an  agree- 
ment existed  that  said  Jeremiah  Snider  should  reconvey 
the  lands  to  plaintiff.  This,  however,  was  received  over 
objection  that  the  witness  was  incompetent  to  testify  to 
the  conversations,  because  of  the  prohibitions  contained 
in  section  7894,  Rev.  St.  1913,  which  provides :  "No  per- 
son having  a  direct  legal  interest  in  the  result  of  any 
civil  action  or  proceeding,  when  the  adverse  party  is  the 
representative  of  a  deceased  person,  shall  be  permitted  to 
testify  to  ^ny  transaction  or  conversation  had  between  the 
deceased  person  and  the  witness.^'  The  testimony  was 
excluded  from  consideration  in  rendering  judgment  for  the 
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defendants. 

Plaintiff  contends  that  this  evidence  was  admissible  and 
should  have  been  considered.'  The  precise  question  is  as 
to  whether  the  witness  had  a  direct  legal  interest  in  the 
result  of  the  suit.  If  so,  the  evidence  should  have  been 
excluded ;  and,  if  not,  then  it  was  properly  admitted  and 
ishould  have  been  considered.  The  record  discloses  that 
at  the  time  of  the  trial,  and  for  many  years  immediately 
previous  thereto,  the  plaintiff  and  her  husband  had  been 
residents  of  Oregon.  Under  the  provisions  of  section 
12€9,  Rev.  St  1913,  if  a  married  woman  owning  lands  in 
the  state  of  Nebraska  is  a  nonresident  thereof,  she  may 
<ionvey  the  same  by  her  deed,  without  her  husband  join- 
ing in  such  conveyance.  Under  this  statute,  while  plain- 
tiff and  her  husband  were  residents  of  another  state,  she 
could,  without  the  consent  of  her  husband,  and  without  his 
joining  in  the  deed,  sell  and  convey  any  lands  that  she 
might  own  in  Nebraska.  Had  she  succeeded  in  this  ac- 
tion, he  would  have  had  no  interest  in  the  lands  that  he 
could  sell  and  convey.  He  would  have  no  other  than  an 
indirect  interest  in  the  success  of  his  wife,  and  the  possi- 
bility of  inheriting  from  her  in  the  event  she  should  pre- 
decease him  while  owning  lands  in  this  state.  The  possi- 
bility of  inheriting  is  not  a  direct  legal  interest,  and  would 
not  disqualify  the  witness.  Rine  v.  Rine,  100  Neb.  225. 
It  follows  that,  as  he  had  no  direct  legal  interest  in  the 
result  of  the  suit,  he  was  not  disqualified  by  the  statute 
from  testifying,  and  his  evidence  should  have  been  con- 
sidered in  deciding  the  case.  His  testimony  is  in  the 
record,  and,  as  this  is  a  trial  de  novo,  it  will  be  consid- 
ered. We  are  not  unmindful  that  this  court  has  held,  in 
HolladoAf  V.  Rich,  93  Neb.  491 :  "In  an  action  by  a  mar- 
ried woman  for  specific  performance  of  a  contract  to  con- 
vey real  estate,  her  husband  has  a  direct  legal  interest  in 
the  result,  within  the  meaning  of  section  329  of  the  Code 
(Rev.  St.  1913,  sec.  7894)."  From  a  reading  of  the 
opinion,  however,  it  is  clear  that  the  learned  justice  was 
then  speaking  of  a  situation  where  the  parties  were  resi- 
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dents  of  this  state;  and  under  the  decedent  law  in  this 
state,  where  the  husband  and  wife  are  residents  of  the 
state,  neither  could  convey  his  or  her  lands  without  the 
consent  of  the  other,  and  the  husband  would  have  a  direct 
legal  interest  in  any  lands  of  which  the  wife  was  seised 
during  coverture ;  and,  of  course,  as  applying  to  a  situa- 
tion where  husband  and  wife  were  residents  of,  Nebraska, 
and  the  adverse  party  was  the  representative  of  a  de- 
ceased person,  the  husband  would  not  be  a  competent 
witness  for  the  wife  as  to  any  convei'sations  had  with  the 
representative's  decedent. 

2.  Plaintiff  complains  because  of  the  admission  of 
certain  evidence  on  behalf  of  the  defendants.  A  number 
of  witnesses  were  called  to  testify  to  conversations  with 
Jeremiah  Snider,  in  which  he  stated  his  intention  to  de- 
vise the  lands  to  Eola  Pearl  Sullivan,  and  tending  to 
negative  the  idea  that  he  had  promised  to  reconvey  the 
land  to  plaintiff.  This,  however,  was  in  the  nature  of  a 
self-serving  declaration,  and  was  not  competent  to  dis- 
prove a  prior  promise  to  reconvey,  and  was  clearly  in- 
competent. It  has  been  held,  in  Harrison  v.  Harrison,  80 
Neb.  103,  that  "declarations  against  interest  cannot  be 
annulled  or  explained  away  by  counter  declarations;"  and 
in  Dalby  v.  Maxfield,  91  N.  E.  420,  (244  111.  214),  the 
supreme  court  of  Illinois,  in  passing  upon  the  same  ques- 
tion, held:  "Self-serving  statements  made  by  decedent 
during  his  last  illness  in  regard  to  the  disposition  of  his 
estate,  inconsistent  with  the  existence  of  the  contract  to 
will  it  to  defendant,  were  inadmissible  to  negative  such 
agreement."  See,  also,  Oliphant  v.  lAversidge,  142  111. 
160,  and  Oswald  v.  Nehls,  233  111.  438. 

3.  Plaintiff  contends  that  the  judgment  is  contrary  to 
the  weight  of  the  evidence.  We  have  carefully  read  and 
considered  all  of  the  evidence,  and,  after  excluding  the 
evidence  that  was  improperly  admitted  and  considering 
that  which  was  excluded  from  the  consideration  of  the 
trial  court,  we  have  reached  the  same  conclusion  as  did 
the  trial  court.     The  evidence  in  support  of  the  alleged 
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oral  contract  consists  almost  exclusively  of  the  testimony 
of  plaintiff  and  her  husband;  the  plaintiff  testifying  to 
conversations  which  she  overheard  between  her  father  and 
her  husiband,  and  the  latter  testifying  to  conversations 
had  between  him  and  Jeremiah  Snider  and  to  conversa- 
tions he  had  overheard  between  his  wife  and  her  father. 
It  is  conceded  that  these  conversations  tend  very  strongly 
to  sustain  the  plaintifPs  contention,  but  it  must  be  re- 
membered that  they  are  vitally  interested,  and  self-in- 
terest tends  to  color  the  testimony,  even  where  the  witness 
is  void  of  corrupt  intent.  After  the  lapse  of  more  than 
30  years  it  is  rather  strange,  to  say  the  least,  that  the 
evidence  of  the  plaintiff  and  her  husband  should  dove- 
tail so  completely,  and  that  she  would  remember  the 
conversations  which  she  overheard  in  almost  the  identical 
words  and  in  the  same  sequence  as  her  husband ;  and  it  is 
more  than  passing  strange  that  more  than  30  years  should 
elapse  without  this  alleged  contract  ever  being  directly 
referred  to  between  the  parties;  and  that,  where  there 
were  several  members  in  the  family  and  at  home  at  the 
time  of  the  contract,  none  of  the  other  parties  had  any 
actual  knowledge  of  the  contract.  It  is  also  remarkable 
that  the  deed,  absolute  upon  its  face,  was  made  for  the 
purpose  of  giving  to  plaintiffs  father  a  home  during  his 
lifetime,  when  a  life  lease  would  have  answered  every 
purpose,  especially  when  a  competent  attorney  was  con- 
sulted, who  was  doubtless  familiar  with  the  purpose  of 
the  conveyance  and  who  drew  the  same.  It  is  also  sig- 
nificant that  at  the  time  of  the  conveyance  plaintiff's 
father  was  in  ill  health  and  was  not  expected  to  long  sur- 
vive. The  plaintiff  moved  away  from  the  state,  and  she 
never  made  any  inquiry,  so  far  as  ]the  record  discloses, 
as  to  whether  the  taxes  upon  the  place  were  paid,  nor 
did  she  ever  request  a  reconveyance  to  her.  The  deed 
upon  its  face  recites  a  consideration  of  f  1,600.  There  is 
no  competent  evidence  that  plaintiff  did  not  receive  any 
of  this  consideration.  It  is  true  that  plaintiff's  husband 
testified  that  they  received  no  part  of  the  consideration. 
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but  he  was  not  present  when  the  deed  was  delivered.  The 
rule  of  law  is  well  established  that  an  oral  contract  of 
this  character  can  only  be  established  by  evidence  that  is 
clear,  convincing,  and  satisfactory,  and  that  the  very 
terms  of  the  conveyance  are  evidence  and  must  be  over- 
come. Doane  v.  Dunham,  64  Neb.  135.  After  a  careful 
consideration  of  all  the  evidence,  we  find  that  it  is  not 
"clear,  convincing,  and  satisfactory." 

4.  There  is  still  another  reason  why  the  plaintiff  is 
not  entitled  to  recover  in  this  action.  Plaintiff  in  her 
action  seeks  to  establish  a  constructive  trust  in  the  de- 
fendant Eola  Pearl  Sullivan.  It  will  be  conceded  that 
Mrs.  Sullivan  can  have  no  greater  right  to  this  land  than 
would  her  father,  if  living;  and  the  converse  is  true,  that 
the  plaintiff  can  have  no  greater  right  against  the  de- 
fendant than  she  could  have  had  if  the  action  had  been 
brought  against  her  father  in  his  lifetime.  If  the  trans- 
action between  the  plaintiff  and  her  father  creates  a  trust, 
then  the  defendant  Eola  Pearl  Sullivan  should  be  held  to 
be  a  constructive  trustee,  as  she  took  title  to  the  lands  as 
devisee  under  her  fathers  will;  but  the  conveyance  of  the 
land  by  Mrs.  Kiser  to  her  father,  upon  an  oral  agreement 
that  he  would  upon  his  death  or  upon  her  request  recon- 
vey  the  lands  to  her,  did  not  create  a  constructive  trust, 
but  was  an  attempt  to  create  an  express  trust,  and,  not 
being  in  writing,  is  inhibited  by  the  statute  of  frauds. 
That  an  express  trust  cannot  be  created  by  parol,  and 
that  an  attempt  to  do  so  falls  under  the  ban  of  the  statute, 
has  been  so  often  decided  that  a  citation  of  authorities  to 
sustain  the  proposition  would  be  a  work  of  supereroga- 
tion. 

The  judgment  of  the  district  court  is 

Affirmed. 
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In  re  Estate  of  Edith  Lauderback. 
Reuben  Lauderback^,  appellant,  v.  Smith  Lobdell,  ap- 
pellee. 

Filed  July  7,  1921.    No.  21672. 

1.  Appeal:  Questions  of  Fact:  Review.  In  the  absence  of  a  bill  of 
exceptions  preserving  tlie  evidence,  this  court  will  presume  that 
the  district  court  correctly  determined  every  issue  of  fact  pre- 
sented by  the  pleadings. 

2.  Husband  and  Wife:  Postnuptial  Ck>NTBACT.  Where  husband  and 
wife,  because  of  the  misconduct  of  one  of  them  justifying  a  legal 
separation,  find  it  impossible  to  dwell  together  in  harmony  and 
unity,  and  enter  into  a  contract  for  the  settlement  of  all  their 
property  rights,  and  each  relinquishes  all  rights  in  the  property 
of  the  other  and  to  inherit  from  the  other,  and  providing  for  im- 
mediate separation,  such  contract,  if  fair  and  equitable,  will  be 
enforced  by  the  court  with  respect  to  property  rights. 

3.    :  :  Bab  of  Right  to  Inherit.    A  valid  postnuptial 

contract  between  husband  and  wife,  which  provides  that  each 
relinquishes  all  rights  to  the  property  of  the  other  and  releases 
and  waives  all  right  of  each  to  inherit  from  the  other,  if  observed 
by  both  until  the  death  of  one  of  them,  will  debar  the  survivor 
from  receiving  f rq^i  the  estate  of  the  other  the  articles  of  personal 
property  and  allowance  which  the  statute  provides  for  the  sur- 
viving spouse. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes^  Judge.    Affirmed. 

Cook  &  Cook,  for  appellant.     . 

W.  A.  Stewart  and  D,  H.  Moulds,  contra. 

Heard  before  Letton,  Aldrich,  Day  and  Dban^  JJ., 
Good  and  Raper,  District  Judges. 

GooD^  District  Judge. 

This  action  was  begun  by  the  appellant,  Reuben  Lauder- 
back, widower  of  Edith  Lauderback,  to  determine  the 
Talidity  of  a  postnuptial  contract  between  him  and  his 
late  wife,  and  to  have  set  oyer  to  him  the  specific  articles 
of  personalty  and  allowances  which  the  statute  awards 
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from  the  estate  of  a  deceased  spouse  to  the  surviving 
spouse.  His  application  was  resisted  by  the  appellee^ 
Smith  Lobdell,  father  and  heir  at  law  of  the  deceased 
wife.  Appellant  was  defeated  both  in  the  county  and 
district  courts,  and  has  appealed  to  this  court. 

The  parts  of  the  contract  that  are  material  to  the  de- 
termination of  this  case  are :  "That  the  parties  hereto  are 
man  and  wife.  That  disagreements  have  arisen  between 
them  and  they  each  have  decided  their  future  welfare  and 
happiness  will  be  better  conserved  if  they  live  separate 
and  apart  and  maintain  each  himself  and  herself.  In 
order  to  make  a  fair,  equitable  and  agreebale  division  of 
their  property,  both  real  and  personal,  the  said  Reuben 
Lauderback  is  to  pay  to  said  Edith  Lauderback,  his  wife, 
the  sum  of  f4,000.  ♦  ♦  ♦  Said  Edith  Lauderback  to 
have  all  household  goods,  groceries,  dishes,  flour  and  other 
household  utensils  and  supplies  now  in  the  home  of  the 
parties  hereto.  ♦  ♦  ♦  Said  Edith  Lauderback  being 
ill  and  under  the  doctor's  care,  and  having  removed  from 
where  the  parties  hereto  have  resided  to  the  home  of  her 
sister,  Mrs.  James  Beans,  all  of  said  property  is  to  be  re- 
moved from  said  premises  herein  described  at  her  con- 
venience and  under  her  directions  and  at  such  times  as 
she  wishes  to  remove  the  same.  *  *  *  In  considera- 
tion of  the  foregoing  the  parties  hereto  agree  that  from 
now  henceforth  and  for  evermore  they  will  live  separate 
and  apart  from  the  other,  keep  and  maintain  each  them- 
selves, make  no  claim  or  demand  upon  each  other  on  ac- 
count  of  the  marriage  relation  and  each  hereby  waives, 
reledsed  and  quitclaims  each  to  the  other  all  right  of  in- 
heritance and  agree  to  claim  nothing  from  the  property 
each  may  now  have  or  hereafter  acquire,  purchase  or  own 
in  the  future.  And  if  either  of  the  parties  in  the  future 
apply  for  absolute  divorce  that  this  contract  and  this 
settlement  shall  be  considered  as  full  payment  and  settle- 
ment of  all  alimony,  court  costs  or  attorney  fees  that 
either  might  ask  from  the  other  in  a  divorce  suit."  The 
contract  was  signed  and  duly  acknowledged. 


J 
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1.  Appellant  asserts  that  the  contract  is  invalid  be- 
cause there  existed  no  sufficient  grounds  to  entitle  either 
to  a  divorce.  This  is  a  question  of  fact  that  was  put  in 
issue  by  the  pleadings,  and  the  evidence  upon  this  ques- 
tion is  not  preserved  in  the  bill  of  exceptions.  This  ques- 
tion cannot,  therefore,  be  inquired  into  in  this  court,  tor  it 
will  be  presumed,  in  the  absence  of  a  bill  of  exceptions, 
that  there  was  sufficient  evidence  presented  to  sustain  the 
findings  of  the  trial  court  in  that  respect.  Cody  Lnimher 
Co.  V.  Reed,  90  Neb.  293. 

2.  Appellant  further  contends  that  the  contract  is  in- 
valid because  it  was  made  before  the  parties  had  separated 
and  in  contemplation  of  a  future  separation  of  husband 
and  wife.  Whether  the  parties  had  actually  separated  be- 
fore making  the  contract  is  a  question  that  is  not  clear 
from  the  record.  The  contract  recites:  '^Edith  Lauder- 
back being  ill  and  under  the  doctor's  care,  and  having  re- 
moved from  where  the  parties  hereto  have  resided  to  the 
home  of  her  sister,  Mrs.  James  Beans,  all  of  said  property 
is  to  be  removed,''  etc.  If  the  recital  in  the  contract  is 
true,  then  the  parties  had  separated  prior  to  the  entering 
into  the  contract.  The  answer  of  appellee  contains  the 
following  averment :  "That  immediately  upon  the  execu- 
tion of  said  contract,  said  Reuben  Lauderback  anH  his 
said  wife,  Edith,  separated  and  lived  separate  and  apart 
during  the  remainder  of  the  lifetime  of  the  wife.''  This 
averment  would  indicate  that  the  separation  occurred  im- 
mediately upon  and  coincidentally  with  the  making  of  the 
contract.  Whether  the  actual  separation  occurred  prior 
to  the  making  of  the  contract  or  immediately  upon  its  exe- 
cution is,  in  our  view,  unimportant.  It  is  difficult  to  per- 
ceive any  good  reason  for  holding  that  such  a  contract 
may  be  valid  if  entered  into  after  the  separation,  and 
that  it  would  be  invalid  if  made  at  the  time  of  separation. 
If  sufficient  grounds  for  separation  existed  and  the  hus- 
dband  and  wife  found  it  impossible  to  live  together  in 
harmony  and  unity,  there  seems  to  be  no  substajatial  rea- 
son for  holding  that  if  they  first  separated  they  might 


464  NEBRASKA  REPORTS.  [Vol.  106 


In  re  Estate  of  Lauderback. 


enter  into  a  contract  settling  their  property  rights  and 
providing  for  living  apart,  and  that  they  could  not  make 
such  contract  to  be  followed  by  an  immediate  separation. 

Elliott,  in  his  work  on  Contracts,  vol.  1,  sec.  414,  says : 
^'It  is  obvious  that,  notwithstanding  the  husband  and  wife 
are  .given  the  power  to  contract  with  each  other  they 
cannot  enter  into  an  agreement  which  contravenes  the 
public  policy  of  the  state  where  it  is  executed.  Thus  con- 
tracts between  husband  and  wife  looking  to  a  future 
separation  or  to  assist  in  the  procurement  of  a  divorce 
are  invalid.  However,  when  the  parties  at  the  time  of  or 
after  the  separation  enter  into  a  separation  agreement 
fair  as  to  all  parties,  it  is,  with  a  few  exceptions,  held 
valid  and  enforceable,  so  far  as  property  rights  therein 
contracted  for  are  concerned." 

Judge  Field,  in  the  case  of  Wells  v.  Stout,  9  Cal.  479, 
494,  says:  "From  these  authorities,  and  others  to  the 
same  effect  might  be  cited,  it  is  clear  that,  by  the  settled 
law  in  the  United  States,  such  agreements  are  not  invalid, 
because  against  sound  principles  of  policy,  and  are  up- 
held and  enforced,  ♦  ♦  ♦  if  followed  by  immediate 
separation,  or  if  separation  has  previously  taken  place.'' 

In  Edleson  v.  Edleson,  179  Ky.  300,  it  is  said :  "It  has, 
however,  long  since  been  thoroughly  established,  as  an 
equitable  doctrine,  that  a  contract  between  husband  and 
wife  made  in  contemplation  of  the  continuance  of  a 
previous  separation,  or  in  contemplation  of  immediate 
separation,  where  disagreements  have  arisen  between 
them,  and  the  contract  has  for  its  purpose  an  adjustment 
of  their  respective  property  rights,  and  the  making  of  a 
provision  for  the  support  of  the  wife,  will  be  enforced,  in 
equity,  if  fairly  made  and  just." 

In  Randall  v.  Randall,  37  Mich.  563,  Judge  Oooley  says: 
"When  a  separation  has  actually  taken  place,  or  when  it 
has  been  fully  decided  upon,  and  the  articles  contemplate 
a  suitable  provision  for  the  wife  and  children,  op  an 
equitable  and  suitable  division  of  the  property,  the  bene- 
fits of  which  both  have  enjoyed  during  the  coverture,  no 
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principle  of  public  policy  is  disturbed  by  them;  on  the 
contrary,  if  they  are  fair  and  equal,  and  are  not  the  re- 
sult of  fraud  or  coercion,  reasons  abundant  may  be  found 
for  supporting  them,  in  their  tendency  to  put  an  end  to 
controversies,  to  prevent  litigation,  and  to  give  to  the  wife 
an  independence  in  respect  to  her  support,  which  without 
some  such  arrangement  she  could  not  have  under  the  cir- 
cumstances." 

Many  other  cases  holding  to  the  same  effect  might  be 
cited  from  other  jurisdictions,  but  the  position  that  where 
husband  and  wife  find  it  impossible  to  dwell  together  in 
harmony,  because  of  the  misconduct  of  one  which  would 
warrant  a  legal  separation,  decide  to  enter  into  a  con- 
tract adjusting  all  the  property  rights,  and  each  relinquish 
any  rights  in  the  property  of  the  other,  and  providing  for 
the  immediate  separation  of  the  parties,  is  valid  and  will 
be  enforced,  is  supported  by  the  great  weight  of  modem 
authorities,  and  is  in  consonance  with  reason  and  justice. 
There  is  nothing  in  the  record  in  this  case  to  indicate 
that  the  contract  of  settlement  and  for  separation  was  un- 
fair or  inequitable,  the  parties  having  freely  entered  into 
the  same  and  lived  up  to  it  until  the  death  of  one  of  the 
parties,  there  appears  to  be  no  good  reason  for  not  en- 
forcing the  same. 

3.  Appellant  insists  that,  regardless  of  the  contract, 
he  was  entitled  to  the  specific  articles  of  personal  prop- 
erty and  the  allowance  provided  by  statute  for  the  sur- 
viving spouse.  We  think  the  contract  of  the  parties  was 
intended  to  absolutely  and  completely  settle  all  the 
property  rights  of  the  parties,  and  that  each  should  re- 
linquish any  right  to  an  inheritance  of  the  property  of  the 
other.  We  can  see  no  good  reason  why  appellant  should 
be  allowed  the  statutory  allowance,  any  more  than  he 
would  be  entitled  to  inherit  generally  from  his  wife.  By 
his  contract  he  waived  and  terminated  any  right  to  any 
inheritance  or  tx>  any  part  of  the  property  of  his  wife.  We 
hold  that,  the  parties  having  made  and  carried  out  a  con- 
tract for  the  complete  settlement  of  all  their  property 
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rights,  the  husband  was  by  6uch  contract  debarred  from 
any  part  of  the  estate  of  his  deceased  wife,  and  that  he  was 
not  entitled  to  the  statutory  allowance  out  of  the  estate 
of  his  deceased  wife. 

The  judgment  of  the  district  court  is 

Affirmed. 


Samuel  M.  Hickman,  appellee,  v.  Charles  Jonbs^  ap- 
pellant. 

Filed  July  7,  1921.    No.  21195. 

1.  PubUc  Lands:  Rights  Based  on  Subvet.  Original  surveys  of  pub- 
lic lands  by  the  United  States  government,  on  the  faith  of  which 
property  rights  have  been  acquired,  control  over  surveys  subse- 
quently made  by  the  government  which  affect  such  rights. 

2.  Beplevln:  Variance.  In  the  affidavit  for  replevin,  the  hay  in  dis- 
pute was  described  as  being  in  stacks  on  the  north  tier  of  forties 
in  section  21,  and  there  was  evidence  tending  to  show  that  it  was 
located  on  the  south  portion  of  section  16,  which  adjoins  section 
21  on  the  north.  There  was  no  dispute  as  to  the  identity  of  the 
hay,  but  only  as  to  its  ownership.  Held,  that  the  trial  court  did 
not  err  in  overruling  defendant's  motion  for  a  directed  verdict  in 
his  favor  on  account  of  the  variance  between  the  allegations  of  the 
affidavit  and  the  proof  as  to  the  location  of  the  hay. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  W.  Hobert^  Judge.    Affirmed. 

McDonald  &  Irwm,  for  appellant. 

C.  0.  Perry  and  Mitchell  &  Gantz^  contra. 

Heard  before  Letton,  Day  and  Dean,  JJ.,  Olbmbnts 
and  Morning,  District  Judges. 

Morning,  District  Judge. 

This  is  a  replevin  action  by  plaintiff,  Samuel  M.  Hick- 
man, against  defendant,  Charles  Jones,  to  recover  a 
quantity  of  prairie  hay.  At  the  close  of  the  evidence,  at 
the  trial  in  the  district  court,  the  defendant  moved  for  a 
directed  verdict,  which  motion  was  overruled.    Thereupon 
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plaintiff  moved  the  court  to  direct  a  verdict  in  his  favor, 
which  motion  was  sustained,  and  there  was  a  verdict  and 
judgment  accordingly.     Defendant  appealed  to  this  court. 

In  the  replevin  affidavit  the  hay  is  described  as  "sixty 
tons  of  prairie  hay  standing  in  stacks  on  the  north  half 
of  the  northeast  quarter  and  the  north  half  of  the  north- 
east quarter  of  the  northwest  quarter,  section  21,  town- 
ship 21,  range  47.''  There  is  some  conflict  in  the  evi- 
dence, and  considerable  doubt,  as  to  whether  the  hay  was 
€ut  from  that  portion  of  section  21  above  described,  or 
whether  it  came  from  ground  immediately  to  the  north, 
which  would  be  on  section  16  as  originally  surveyed.  The 
<;onflict  is  not  as  to  the  identity  of  the  hay,  nor  as  to  the 
spot  from  which  it  was  cut,  but  as  to  whether  that  spot 
is  to  the  north  or  to  the  south  of  the  north  line  of  section 
21.  Plaintiff  has  the  fee  title  to  that  portion  of  section 
'21  from  which  he  claims  the  hay  was  cut,  which  he  de- 
rives by  mesne  conveyances  from  the  holder  of  the  patent 
from  the  United  States  government,  and,  at  the  time  said 
hay  was  cut,  he  held  a  lease  from  the  state  of  Nebraska 
upon  section  16,  which  is  a  part  of  the  public  school  lands 
granted  to  the  state  by  the  National  government.  The 
evidence  shows  that,  according  to  the  original  government 
survey  of  the  lands  in  that  vicinity,  section  16  lies  imme- 
diately north  of  section  21. 

It  appears  from  the  evidence  that,  owing  to  local  dis- 
putes between  landowners  in  that  neighborhood  as  to 
boundaries,  the  United  States  government,  in  about  the 
year  1900,  employed  one  Alt,  a  civil  engineer,  to  make  a 
resurvey  and  fix  boundaries  there,  and  that,  in  so  doing, 
he  located  section  16  in  such  manner  as  to  leave  a  con- 
siderable strip  of  ground  lying  between  the  north  boun- 
dary line  of  section  21  and  section  16,  as  he  located  it,  and 
it  was  from  this  intervening  strip,  which  defendant  refers 
to  as  "no-man's  land,"  that  defendant  cut  the  hay  in  dis- 
pute. Defendant  claims  to  have  procured*  from  the  gov- 
ernment land  office  what  he  calls  a  "settler's  right," 
under  which  he  took  possession  of  said  strip  of  ground. 
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and  that,  while  he  was  bo  in  possession^  he  cut  said  hay^ 
and  this  constitutes  the  sole  basis  of  his  claim  of  title 
thereto.  We  cannot  agree  with  him  in  his  contention  that 
there  is  anything  in  these  facts  that  would  in  any  manner 
tend  to  establish  title  in  himself  nor  militate  against  plain- 
tijBf's  title.  We  think  it  conclusively  shown  by  the  evi- 
dence that  the  hay  in  dispute  belonged  to  plaintiff^  wholly 
regardless  of  the  effect  of  said  Alt  survey  upon  claims  of 
parties  whose  rights  had  not  become  vested  prior  thereto, 
and  who  may  have  recognized  and^acted  thereon  since 
said  survey  was  made.  Long  prior  to  said  Alt  survey 
plaintiff's  grantors  had  acquired  title  to  the  land  in  sec- 
tion 21,  and,  at.  the  time  these  rights  were  acquired,  these 
two  sections  were  adjoining  each  other  and  there  was  no 
strip  of  ground  between  them.  The  rights  of  neither  the 
state  nor  of  plaintiff's  grantors  were  in  the  least  affected 
by  the  Alt  survey.  Original  surveys  of  public  lands  by 
the  United  States  government,  on  the  faith  of  which 
property  rights  have  been  acquired,  control  over  surv^s 
subsequently  made  by  the  government  which  affect  such 
rights.  22  R.  C.  L.  282,  sec.  42 ;  Burt  v.  Bmch,  82  Mich, 
506;  Barringer  v.  Davis,  141  la.  419;  Slack  v.  Orillion^  13 
La.  56,  33  Am.  Dec.  551;  Washington  Rock  Co.  v. 
Young,  29  Utah  108,  110  Am.  St.  Rep.  666;  Miller  v. 
White,  23  Fla.  301 ;  5  Cyc.  946.  Nor  did  the  reference  to 
said  survey  in  the  deed,  whereby  plaintiff  acquired  title 
to  his  land  in  section  21,  operate  to  bind  plaintiff  by  any 
of  the  results  accomplished  by  said  survey,  especially  as 
between  plaintiff  and  defendant,  there  being  no  privity 
between  them  in  said  conveyance  and  defendant  not  being 
in  a  position  to  urge  an  estoppel.  The  description  in  said 
deed  is  by  reference  to  the  usual  governmental  subdi- 
visions, and  the  reference  to  the  Alt  survey  was  added 
thereto  as  an  alternative  description,  apparently  under 
the  belief,  on  the  part  of  the  grantor  and  the  grantee,  that 
there  was  no  conflict  in  the  two  descriptions.  And  it  can 
make  no  difference  to  plaintiff's  title  to  said  hay  whether 
the  spot  from  which  it  was  cut  was  to  the  south  or  to  the 
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north  of  the  boundary  line  between  sections  16  and  21.  If 
it  was  to  the  south,  it  was  upon  plaintiff's  deeded  land  in 
section  21 ;  if  to  the  north,  it  was  upon  section  16,  which 
plaintiff  held  under  lease  from  the  state.  As  to  the  state 
and  the  plaintiff,  there  is  no  open  space,  or  "no-man's 
land,"  between  said  two  sections  from  which  defendant 
could  legally  harvest  hay  to  the  prejudice  of  either.  And 
we  do  not  regard  it  as  of  practical  importance,  for  the 
purposes  of  this  case,  just  where  these  two  sections  were 
located,  since,  according  to  the  original  survey,  the  south 
boundary  line  of  the  one  was  the  north  boundary  line  of 
the  other.  If  said  Alt,  in  making  his  survey,  was  en- 
deavoring to  relocate  and  reestablish  the  south  line  of 
section  16  according  to  the  original  survey,  his  work,  if  it 
had  any  result  at  all,  fixed  the  north  boundary  of  plain- 
tiff's deeded  land  in  section  21  on  the  same  line,  because 
they  were  identical.  If,  as  seems  probable,  he  was  merely 
trying  to  fix  boundaries  to  contorm  to  the  contentions  of 
resident  owners,  and  to  harmonize  disputes  as  best  he 
could,  regardless  of  the  original  survey,  then,  as  we  have 
said,  this  could  in  no  manner  disturb  the  vested  rights 
of  the  state  nor  of  plaintiff's  grantors  in  the  two  sections 
referred  to.  If  it  were  a  question  as  to  whether  or  not 
this  hay  came  from  either  of  said  sections  as  originally 
surveyed,  then  it  would  be  of  much,  and  perhaps  decisive, 
importance  to  definitely  determine  the  location  of  the 
original  corners  and  lines,  but  there  is  no  claim  here  by 
either  party  but  that  it  came  from  a  spot  of  ground  on  one 
or  the  other  of  said  original  sections,  and  the  Alt  survey 
did  not,  as  against  the  plaintiff  nor  the  state,  create  a 
strip  of  "no-man's  land"  between  said  sections. 

We  think  there  is  no  merit  in  defendant's  point  pre- 
sented by  his  motion  for  a  directed  verdict,  to  the  effect 
that  the  replevin  affidavit  locates  the  hay  on  section  21, 
whereas  the  evidence  shows  that  it  was  located  on  section 
16,  and  that,  therefore,  there  is  a  fatal  variance  between 
the  allegations  and  the  proofs.  There  is  no  dispute  here 
as  to  the  identity  of  the  hay,  and  this  variance  as  to  loca- 
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tion  is  immaterial.  BUby  v.  Tovmsend,  29  Neb.  220; 
Nollkdmper  v.  Wyatt,  27  Neb.  565.  The  title  to  this  hay 
is  not  made  to  depend  upon  identity,  but  the  defendant 
asserts  title  in  himself  in  the  identical  hay  in  question, 
and  any  variance  between  the  allegations  of  the  affidavit 
and  the  proofs  as  to  location  is  waived.  23  R.  C.  L.  &28, 
sec.  98. 

The  judgment  of  the  lower  court  is 

Affirmed. 


Shannee  Brothers^  appellants,  v.  Village  op  Page, 

appbllbb. 

Filed  July  7,  1921.    No.  21607. 

1.  Municipal  Oorporatlona:  Ck)NSTRUCTioir  of  Sidewalk:  Sure  to  En- 
join: Dismissal.  In  an  action  by  resident  property  owners  to  en- 
Join  a  village  from  "further  permitting  or  allowing"  a  certain 
sidewalk  to  be  constructed  contrary  to  an  established  grade  and  in 
violation  of  an  ordinance  of  the  village  governing  the  construc- 
tion of  sidewalks,  there  being  no  evidence  to  show  that  the  village 
had  either  authorized  the  construction  of  such  sidewalk  or  that  it 
had  taken  any  part  in  such  construction,  held,  that  the  action  of 
the  district  court  in  dismissing  the  cause  at  the  dose  of  plaintiffs' 
evidence  was  proper. 

2.    :  Duties:    Remedies.    The  remedy,  if  any,  to  enforce  the 

performance  of  a  mandatory  duty  of  a  municipal  corporation  is 
mandamus,  and  not  injunction. 

Appbal  from  the  district  court  for  Holt  county :  Bobbrt 
R.  Dickson,  Judge.    Affirmed. 

H.  M.  TJttley,  for  appellants. 

J.  A.  Donohoe,  contra. 

Heard  before  Lbtton,  Day  and  Dean,  JJ.,  Clements 
( E.  J. )  and  Morning,  District  Judges. 

Morning,  District  Judge. 

Action  by  plaintiffs  as  residents  and  property  owners 
of  the  village  of  Page  to  enjoin  said  village  from  per- 
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mitting  certain  sidewalks  to  be  constructed  in  violation  of 
a  certain  ordinance  of  said  village  governing  the  laying 
of  sidewalks.  From  a  judgment  for  defendants,  plaintififs 
appeal. 

The  petition  alleges  in  substance  that  plaintiffs  are  resi- 
dents and  property  owners  of  said  village,  that  the  village 
is  a  municipal  corporation  organized  under  the  laws  of 
this  state;  that  said  village  duly  and  regularly  adopted 
and  established  a  system  of  grades  throughout  said  village 
for  sidewalks ;  that  said  village  is  causing  and  permitting 
a  certain  designated  sidewalk  (specifically  described)  to 
be  constructed  without  paying  any  regard  to  the  estab- 
lished grade,  over  the  protest  and  objection  of  plaintiffs 
duly  made  to  the  authorities  governing  said  village,-  and 
that  said  sidewalk,  so  being  constructed,  by  and  with  the 
consent  of  the  village  of  Page,  and  the  tioistees  thereof, 
does  not  conform  to  the  grade  established  and  adopted, 
^^either  with  reference  to  its  location  distant  from  the 
property  adjacent  thereto  or  with  the  grade  in  elevation 
as  adopted  by  said  village."  It  is  further  alleged  that  to 
permit  said  sidewalk  to  be  established  without  regard  to 
the  grade  will  materially  and  substantially  affect  the 
rights  of  plaintiffs  and  all  other  citizens  of  said  village  of 
Page ;  that  no  action  at  law  to  recover  damages  for  such 
failure  would  be  adequate,  or  could  be  maintained  by  the 
different  citizens  of  said  village,  and  that  to  permit  the 
said  village  and  the  trustees  thereof  to  allow  sidewalks 
to  be  built  without  conforming  to  grade  would  be  a 
serious  injury  and  detriment  to  the  village  and  all  citi- 
zens thereof.  There  was  a  prayer  for  an  injunction  re- 
straining defendant  from  further  permitting  or  allowing 
sidewalks  to  be  built  in  said  village  unless  they  conform 
to  the  established  grade. 

At  the  close  of  plaintiffs'  evidence,  on  motion  of  de- 
fendant, the  court  dismissed  the  action  at  the  costs  of 
plaintiffs.  The  judgment  of  dismissal  was  on  Octob\.r  10, 
1919.  The  transcript  for  appeal  was  filed  in  this  court 
on  June  21,  1920.     On  the  day  the  judgment  was  entered, 
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however,  plaintiffs  filed  in  the  court  below  a  "motion  for 
rehearing  of  this  cause,"  which  is  in  the  nature  of  an 
argument  intended  to  convince  the  court  that  the  judg- 
ment was  contrary  to  law  and  the  evidence  and  not  sus- 
tained by  the  evidence.  This  motion  was  not  passed  upon 
by  the  district  court  until  the  29th  day  of  March,  1920, 
when  it  was  overruled.  The  appeal  to  this  court  was  per- 
fected within  three  months  from  the  date  of  the  ruling  of 
the  court  on  said  motion.  We  have,  with  soriie  misgiving, 
concluded  to  treat  this  motion  as  one  for  a  new  trial  and 
thus  avoid  the  necessity  of  dismissing  the  case  for  want  of 
jurisdiction  to  hear  it. 

If  it  were  not  for  the  all^ation  of  the  fourth  paragraph 
of  the  petition  there  would  be  nothing  contained  in  it  to 
indicate  that  the  village  is  in  any  way  an  active  party  to 
the  construction  of  the  sidewalk  complained  of.  It  is 
there  alleged  that  the  village  is  "causing  and  permitting^' 
it  to  be  done.  The  prayer  for  an  injunction  is  that  de- 
fendant be  restrained  "from  further  permitting  or  allow- 
ing sidewalks  to  be  built  in  said  village  of  Page  unless 
the  same  conform  to  and  are  in  accordance  with  the  estab- 
lished grade."  There  is  a  total  lack  of  evidence  either 
offered  or  received  tending  to  show  that  the  village  either 
authorized  or  consented  to  the  construction  of  the  sidewalk 
complained  of,  or  that  it  in  any  way  actively  participated 
in,  or  connived  at,  its  construction.  Indeed,  the  plaintiffs 
themselves  proved  by  the  testimony  of  the  village  clerk 
that  no  action  had  been  taken  by  the  village  board  author- 
izing the  construction  of  this  sidewalk.  The  question, 
then,  is  whether  a  party  who  can  show  himself  aggrieved 
by  the  laying  of  a  sidewalk  in  a  village  can  maintain  in- 
junction against  the  village  without  alleging  and  proving 
that  the  village  is  in  some  way  responsible  for  the  work 
being  done?  We  think  the  question  must  be  answered 
in  the  negative.  If  the  village  owes  any  active  duty  to 
plaintiffs  in  the  matter  the  remedy  is  not  injunction,  but 
mandamus  to  compel  it  to  perform  that  duty.  Moores  v. 
State,  71  Neb.  522;  State  v.  City  of  Kearney,  25  Neb.  262; 
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State  V.  City  Council  of  City  of  Lincoln^  98  Neb.  634. 
But  we  think  there  is  no  duty  resting  upon  the  village 
to  maintain  an  injunction  suit  against  the  parties  re- 
sponsible for  the  improvement,  for  the  protection  of  ag- 
grieved citizens  or  complaining  parties.  If  sidewalks  are 
being  constructed  by  private  parties  in  violation  of  the 
ordinances  of  said  village,  these  plaintiffs,  if  they  have 
a  right  of  action  at  all,  can  maintain  it  themselves  against 
the  responsible  parties,  and  are  in  no  position  to  maintain 
an  injunction  suit  against  the  village  to  restrain  it  from 
"further  permitting"  the  work  to  be  done.  And  we  fail 
to  find  any  convincing  or  satisfactory  evidence  in  the 
record  that  the  sidewalk  complained  of  was  being  built 
contrary  to  the  village  ordinances  and  not  according  to 
the  established  grade.  No  surveyor  was  called  as  a  wit- 
ness, and  the  only  evidence  on  the  subject  of  improper 
grade  or  location  of  the  sidewalk  was  of  the  most  vague, 
indefinite,  and  conjectural  character. 

We  think  the  action  of  the  district  court  in  dismissing 
the  petition  was  right,  and  the  judgment  is 

Affirmed. 


Urban  R.  Zediker  v.  State  of  Nebraska. 

Filed  July  7,  1921.    No.  21868. 

1.  Larceny:  Instbuctions.  In  the  trial  of  a  defendant  upon  a  charge 
of  larceny,  it  Ib  reversible  error  for  the  court  to  instruct  the  jury 
that,  if  they  were  "satisfied  from  the  evidence  beyond  a  reason- 
able doubt  that,  shortly  after  the  theft  of  the  property  described 
in  the  informatioh,  some  part  thereof  was  found  in  the  possession 
of  the  defendant,  and  if  his  possession  of  the  same  has  not  been 
explained  to  your  satisfaction,  then  you  would  be  justified  in  in- 
ferring from  said  facts  that  the  defendant  stole  the  said  prop- 
erty," unless  the  instruction  is  qualified  to  the  effect  that  it  is  for 
the  jury  alone  to  say,  in  the  light  of  all  the  facts  and  circum- 
stances shown  in  the  evidence,  whether  any  such  Inference  shall 
be  drawn. 

2.    :  .   Upon  a  larceny  charge,  where  the  carpus  delicti 
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Is  in  dispute,  or  is  not  admitted  by  the  defendant,  it  is  error  for 
the  court  in  one  of  the  instructions  to  assume  that  it  is  estab- 
lished, or  to  refer  to  it  as  an  established  fact,  even  though  it  is 
submitted  to  them  for  their  determination  by  another  instruction. 

Error  to  the  district  court  for  Box  Butte  county: 
William  H.  Wbstover,  Judge.    Reversed 

Eugene  Burton  and  Robert  O.  Reddish,  for  plaintiff  in 
error. 

Clarence  A.  Davis^  Attorney  General^  and  Jackson  li. 
Chase,  contra. 

Heard  before  Lettox,  Day  and  Deanv,  JJ.,  Clements 
(E.  J.)   and  Morning^  District  Judges. 

Morning^  District  Judge. 

The  defendant  was  convicted  of  larcenv  in  the  district 
court  for  Box  Butte  county  and  prosecutes  error. 

The  only  assignment  of  error  necessaiy  for  us  to  con- 
sider is  that  relating  to  instiniction  No.  4,  given  by  the 
court  to  the  jury.     Said  instruction  reads : 

"In  this  case  you  are  instructed  that  there  is  evidence 
tending  to  show  that  the  property  described  in  the  in- 
formation, or  a  part  thereof,  was  found  shortly  after  it 
was  stolen,  in  tlie  possession  of  the  defendant,  and  on 
this  proposition  you  are  instructed  ^that  the  unexplained 
pcsscjision  of  stolen  property,  shortly  after  the  theft  of  it, 
is  a  fact  w^hich  may  justify  the  jurj^  in  inferring  that  the 
person  so  in  possession  is  the  thief.'  And  in  this  case,  if 
you  are  satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that,  shortly  after  the  theft  of  the  property  de- 
scribed in  the  information,  some  part  thereof  was  found 
in  the  possession  of  the  defendant,  and  if  his  possession  of 
the  same  has  not  been  explained  to  your  satisfaction,  then 
you  would  be  justified  in  inferring  from  said  facts  that  the 
defendant  stole  the  said  property." 

The  quotation  set  out  in  said  instruction  was  taken 
from  the  syllabus  in  Palmer  r.  State,  70  Neb.  136,  and 
states  a  correct  rule  of  law,  but  it  should  have  contained 
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the  qualification,  or  one  in  substance  like  it,  which  waB 
embodied  in  the  instruction  dealt  with  in  the  above-cited 
case,  viz.,  "Whether  such  inference  should  be  drawn  is  a 
fact  exclusively  for  the  jury."  Pospisil  v.  State,  ante,  p.  40. 
And  we  think,  also,  that  the  court  should  have  instructed 
the  jury,  in  that  connection,  that,  if  they  believed  the  ex- 
planation of  the  defendant  as  to  how  he  came  into  posses- 
sion of  the  property,  or  if  it  created  in  their  minds  a 
reasonable  doubt  as  to  his  guilt,  they  should  acquit  the 
defendant. 

This  instruction  also  assumed  that  the  corpus  delicti 
was  an  established  fact ;  that  is,  it  assumed  that  the  prop- 
erty found  in  the  possession  of  defendant  had  been  stolen, 
whereas  this  was  a  fact  which  the  jury  must  find  from 
the  evidence,  beyond  a  reasonable  doubt,  before  there 
could  be  any  inferences  drawn  from,  or  any  legal  signifi- 
cance attached  to,  the  fact  that  the  property  was  found 
in  the  possession  of  the  defendant.  "Unless  the  jury  are 
satisfied  beyond  a  reasonable  doubt  that  the  offense  has 
been  committed,  the  unexplained  recent  possession  of 
goods  will  not  justify  the  conclusion  that  the  person  in 
whose  possession  they  are  found  is  the  thief."  17  R.  C.  L. 
72,  sec.  76. 

In  criminal  cases,  the  court  may  in  the  instructions  to 
the  jury  assume  the  existence  of  collateral  facts  estab- 
lished by  uncontroverted  evidence  which  tend  to  prove  one 
of  the  constituent  elements  of  the  crime.  Welsh  v.  State, 
60  Neb.  101.  They  may  also  assume  the  existence  of  any 
fact  forming  a  material  element  of  the  crime,  where  such 
fact  is  admitted  by  the  accused,  or  where  his  defense  is  of 
such  a  nature  that  it  is  by  him  treated  as  established. 
Hill  V.  State,  42  Neb.  503 ;  Morgan  v.  State,  51  Neb.  672 ; 
Pisar  V.  State,  56  Neb.  455.  But  it  is  reversible  error  for 
the  court  to  assume  in  the  instructions  that  the  corpus 
delicti,  or  any  fact  necessary  to  establish  the  guilt  of  the 
accused,  has  been  proved,  and  so  relieve  the  jury  from  its 
consideration,  unless  the  same  is  expressly  or  tacitly  ad- 
mitted by   defendant.     The   presiding   judge   is   without 
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lawful  authority  to  determine  the  issue,  or  any  of  the  facts 
involved  therein.  That  is  the  function  of  the  jury,  regard- 
less of  the  state  of  the  evidence.  They  are  the  sole  judges 
of  the  credibility  of  the  witnesses  and  of  the  weight  to  be 
given  to  the  evidence,  and  the  court  cannot  assume  that 
they  are  convinced  of  any  constituent  element  of  guilt 
because  they  ought  to  be.  They  may  entirely  discredit 
any  witness  though  uncontradicted,  or  refuse  to  believe 
all  the  evidence  tending  to  establish  guilt  even  though  it 
is  unopposed  and  free  from  convict.  Heldt  i\  titatey  20 
Neb.  492;  Metz  v:  State^  46  Neb.  547;  Goldsberry  v.  State, 
G6  Neb.  312.  And  if  the  court  in  one  instruction  assumes 
the  existence  of  a  material  fact,  which  should  have  been 
submitted  to  the  jury,  the  error  is  not  cured  by  the  sub- 
mission of  it  in  another  instruction.  This  was  expressly 
held  by  this  court  in  Metz  v.  State ^  sivpra,  where  we  were 
called  upon  to  consider  an  instruction  given  by  the  trial 
court  in  the  following  language : 

"If  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  soon  after  the  burglary  of  the  storehouse  or 
warehouse  of  the  said  Jasper  N.  Binford  and  the  larceny 
of  the  corn  therefrom,  portion  of  the  said  corn  so  stolen 
was  in  the  exclusive  possession  of  the  defendant  George 
Metz,  you  are  instructed  that  this  circumstance,  if  so 
pi-oved,  is  presumptive,  but  not  conclusive,  evidence  of  the 
defendant's  guilt,  and  you  should  consider  this  circum- 
stance, if  so  proved  to  your  satisfaction,  along  with  the 
other  evidence  in  the  case  in  arriving  at  your  verdict, 
giving  it  such  weight  and  effect  as  you  think  it  entitled 
to,  and  giving  the  defendant  the  benefit  of  any  treasonable 
doubt  of  guilt." 

Chief  Justice  Norval,  in  discussing  that  instruction,  on 
page  554  of  the  opinion,  said:  "The  foregoing  was  er- 
roneous for  more  than  one  reason.  By  it  the  court  as- 
sumed that  a  burglary  and  larceny  had  been  committed. 
The  accused,  during  the  entire  trial,  strenuously  insisted 
that  such  were  not  the  facts,  and  it  was  prejudicial  error 
for  the  court  to  assume  as  established  the  corpus  delicti. 
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True,  the  question  was  submitted  to  the  jury  for  their  de- 
termination by  another  instruction,  but  that  did  not  cure 
the  error  indicated  in  the  instruction  quoted,  since  the 
jury  would  be  left  in  doubt  as  to  which  instruction:  should 
guide  them  in  their  deliberations." 

For  the  reasons  indicati^d  in  the  foregoing  discussion, 
we  hold  that  the  fourth  instruction  given  by  the  court 
below  was  prejudicially  erroneous,  and  that  the  judgment 
of  conyiction  should  be  reversed  and  the  cause  remanded 
iii>r  further  proceedings. 

Reversed  and  remanded. 


William    Dbteu  Fischer^,   appellant,   v.  Gotthardt  S. 

Fischer  et  al.,  appellees. 

Filed  July  7,  1921.     No.  21564. 

1.  Statute  of  Frauds:  Heirship:  Oral  Ck>NTBACT.  A  verbal  contract 
whereby  a  widower  with  five  minor  children  promises  an  unmar- 
ried woman,  pregnant  by  a  third  person,  that  if  she  will  marry 
him  and  be  a  mother  to  his  children,  he  will  make  her  child, 
when  bom,  an  equal  heir  with  the  others  in  his  estate,  is  void 
under  the  third  subdivision  of  section  2630,  Rev.  St.  1913. 

2.    :   Mabriagb  Contbact.   Her  agreement  to  marry  and  to  care 

'        for  his  children  constitutes  one  entire  contract  made  "upon  con- 
sideration of  marriage,"  and  therefore  within  the  statute. 

3.  :  :  Heirship:  Part  Performance.  Neither  the  mar- 
riage nor,  in  addition,  her  compliance  with  the  other  terms  of  the 
contract  constitute  such  part  performance  as  will  require  the  en- 
forcement thereof  upon  the  ground  that  a  refusal  would  work  a 
fraud  upon  her. 

4.  Parent  and  Child:  Duty  of  Stepmother.  Without  attempting  to 
define  the  duty  a  stepmother  owes  to  the  children  of  her  husband 
by  a  former  wife,  the  proposition  that  she  owes  them  no  duty  finds 
no  support  in  nature,  logic,  or  law. 

Appeal   from    the   district  court    for   Adams  county: 
AVilliam  a.  Dilworth^  Judge.    AffirmeiL 

Halligaiiy  Bcatty  &  HalUgan,  for  appellant. 

Brtickman  d-  Paulson,  contra. 
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Heard  before  Mobbissey^  C. J.,  Aldeich,  Flansburg  and 
BosB^  JJ.^  Allsin  and  Bedick^  District  Judges. 

Bbdigk^  District  Judge. 

This  is  an  action  in  equity  to  compel  the  specific  per- 
formance of  an  oral  antenuptial  agreement  which  plain- 
tiff claims  waB  made  by  his  mother^  Margaret  Fischer^ 
with  the  father  of  the  defendants,  Gotthardt  Fischer. 
The  circumstances  out  of  which  the  agreement  is  alleged 
to  have  arisen,  in  brief,  are  as  follows:  Gotthardt 
Fischer  had  been  a  widower  for  about  2  years,  having  & 
minor  children  ranging  from  6  to  14  years.  Plaintiff's^ 
mother  was  an  unmarried  woman  of  19,  but  pregnant 
of  the  plaintiff,  whose  father  was  other  than  Gotthardt. 
Through  the  efforts  of  friends  Gotthardt  and  plaintiff*s 
mother  were  introduced,  and  after  three  days'  acquaint- 
ance, and  upon  urgent  solicitation  of  Gotthardt,  were 
married  on  or  about  January  7,  1882,  and  plaintiff  was 
born  May  10,  thereafter. 

The  plaintiff  states  that  the  contract  was  that,  in  con- 
sideration of  his  mother  marrying  Gotthardt  and  being  a 
mother  to  his  children,  taking  care  of  them  as  her  own 
until  they  reached  manhood,  the  said  Gotthaixlt  would 
make  the  plaintiff  an  equal  heir  with  the  minor  children  of 
Gotthardt;  plaintiff,  therefore,  claiming  a  one-sixth  in- 
terest in  the  property  of  his  stepfather,  who  by  will  gave 
it  to  his  five  children,  expressly  excluding  plaintiff  and 
two  children  of  the  Gotthardt  marriage  from  all  partici- 
pation therein. 

The  only  evidence  of  the  contract  comes  from  the 
mother,  who,  having  refused  the  offer  "because  I  was 
afraid  I  couldn't  have  a  good  home  for  my  child,  because 
the  children  would  look  down  upon  him,"  states  the  con- 
tract as  contained  in  the  answer  to  the  question,  "And 
what  did  he  say  about  that?  A.  He  says  that  they 
wouldn't;  that  he  would  promise  me  that  if  I  would  marrj- 
him  he  Avould  give  my  child  his  name,  and  a  home,  and  no 
one  should  know  that  it  was  not  his  child,  and  that  it 
should  have  the  same  right  in  everything  as  his  children.^' 
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It  also  appears  in  the  evidence  that  on  May  19,  1911,  the 
plaintiflf's  mother  obtained  a  divorce  from  Gotthardt  on 
the  grounds  of  cruelty,  and  an  allowance  of  f 4,000  perma- 
nent alimony. 

The  defendants  rely  upon  the  statute  of  frauds  as  con- 
tained VI  section  2630,  Kev.  St.  1913,  as  follows:  "In 
the  following  cases  every  agreement  shall  be  void,  unless 
such  agreement,  or  some  note  or  memorandum  thereof,  be 
in  writing,  and  subscribed  by  the  party  to  be  charged 
therewith.  ♦  »  ♦  Third.  Every  agreement,  promise, 
or  undertaking  made  upon  consideration  of  marriage,  ex- 
cept mutual  ])romises  to  marry'' — also  that  the  decree  for 
divorce  and  alimony  operated  as  a  rescission  or  cancela- 
tion of  the  contract. 

Upon  the  mere  reading  of  the  statute  and  statement  of 
tlie  contract  there  would  sec^m  to  be  no  question  that  the 
latter  was  clearly  within  the  former.  Where  the  sup- 
posed contract  has  nothing  to  rest  upon  as  a  considera- 
ti(m  beyond  tlie  marriage,  and  even  where  there  may  be 
othf,r  considerations,  but  the  real  inducement  was  the 
marriage,  there  seems  to  be  no  conflict  of  opinion  upon 
the  proposition  that  the  agreement  is  unenforceable. 
Hunt  V.  Hunt,  171  N.  Y.  396;  Henry  i\  Henry,  27  Ohio 
St.  121;  M<iUorys<  Admrs.  r.  Malloryg  Admr,,  92  Ky.  316; 
Bradley  r.  i^addler,  54  (Ja.  681;  Dienst  r.  Diensty  175 
Mich.  724;  Roirrll  r.  Barber,  142  Wis.  304.  The  question 
has  not  been  decided  in  this  state. 

Counsel  for  ai)ptllant,  however,  states  the  proposition 
in  his  brief  as  follows :  "An  oral  antenuptial  agreement, 
fairly  entered  into  between  two  parties,  the  consideration 
of  which  is  the  marriage  of  the  parties,  is  not  caffected  by 
the  statute  of  frauds,  when  one  of  the  parties  in  reliance 
thereon  has  mai*ried  the  other  party,  who  has  thereupon 
received,  enjoyed  and  retained  the  benefits  thereof,  and 
where  not  to  enforce  such  contract  would  be  to  perpe- 
trate a  fraud  upon  the  innocent  party."  The  following 
cases  are  cited  in  support  thereof,  which  will  be  consid- 
ered in  their  order : 
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Moore  v.  Allen,  26  Oolo.  197,  which  holds  that  equity 
will  not  permit  the  statute  to  be  made  an  instrument  for 
the  perpetration  of  a  fraud,  and  that  where  the  marriage 
has  -been  induced  by  deception  and  artifice,  a  wife  having^ 
entered  into  a  relation  from  which  she  cannot'  recede,  the 
statute  does  not  apply.  The  promise  of  the  intended 
husband  in  that  case  was  to  convey  to  the  wife  certain 
real  estate,  and  the  fraud  was  claimed  to  arise  from  the 
fact  that  she  had  been  given  possession  of  the  premises 
and  had  made  lasting  and  valuable  improvements  thereon. 
It  will  therefore  be  noticed  that  there  was  some  semblance 
of  fraud  entering  into  the  contract,  and  the  case  belongs 
to  that  class  in  which  the  conscience  of  the  chancellor  is 
said  to  be  touched  by  the  peculiar  hardships  attendant 
upon  a  different  decision.  Moreover,  the  cases  cited  to 
support  the  decision  fail  to  strengthen  the  application  of 
the  principle  announced  to  the  facts  of  that  case.  The 
first  one,  Green  v.  Green,  34  Kan.  740,  was  another  "hard- 
ship" case  in  which  the  plaintiff,  a  cripple,  was  induced 
to  mari-y  the  mother  of  the  defendants  upon  the  represen- 
tation that  she  owned  a  farm,  and  that  its  proceeds  should 
go  to  their  support  after  they  were  married  so  long  as 
they  lived.  On  the  eve  of  the  marriage  she  executed 
deeds  of  the  farm,  constituting  all  of  her  ppoi)erty,  to  her 
children  by  the  former  marriage  for  the  consideration  of 
love  and  affection,  and  without  the  knowledge  of  plain- 
tiff, and  it  was  held  that  such  deed  was  a  fraud  upon  the 
rights  of  the  husband  and  that  he  might  have  them  set 
aside.  The  case  presented  a  situation  of  active  artifice 
and  deception. 

Peek  V.  Peek,  77  Cal.  106.  In  this  case  the  court  held 
marriage  is  not  of  itself  part  perfonnance,  and  say :  "But 
if  the  marriage  was  brought  about  by  a  fraudulent  con- 
trivance, as  by  a  promise  to  have  the  conveyance  exe- 
cuted, and  the  evasion  of  such  promise  by  false  represen- 
tations, a  court  of  equity  will  decree  a  conveyance.'*  The 
artifice  used  in  that  case  was  that  the  day  before  the 
marriage  the  intended  husband  called  the  plaintiff  to  the 
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hotel  for  the  purpose  of  executing  the  settlement  agreed 
upon,  and  after  leaving  her  for  a  few  minutes  returned, 
saying  that  a  Mr.  McKenny  was  out  of  town  and  it  could 
not  be  attended  to  that  evening;  the  next  day  '^he  said  he 
would  have  the  deeds  drawn,  and  he  went  up  and  said  that, 
they  were  all  busy  at  the  courthouse,  and  he  couldn't  have 
it  done  at  that  time,  and  he  called  on  me  again  with  the 
same  story — that  the  gentlemen  at  the  courthouse  were 
busy,  and  that  he  could  not  have  the  deeds  fixed,  and 
that  I  could  rest  contented.''  On  the  very  day  that  he 
was  making  these  excuses  he  executed  a  deed  conveying 
the  property  to  his  son — another  case  of  positive  fraud. 

^etty  V.  Petty,  4  B.  Mon.  (Ky.)  215.  In  this  case  the 
court  refused  to  enforce  the  antenuptial  contract  as  being 
w^ithin  the  terms  of  the  statute,  but  the  deeds  which  the 
husband  had  made  to  his  children  a^few  days  before  the 
marriage  were  set  aside  as  a  fraud  upon  the  marital 
rights  of  the  wife  to  the  extent  of  her  dower  interest  in 
her  husband's  pi-operty. 

Glass  V.  Uulherty  102  Mass.  24,  39.  This  case  is  not  in 
point,  but  is  cited  for  the  following  quotation  from  the 
opinion:  *The  marriage,  although  not  regarded  as  a 
part  performance  of  the  agreement  for  a  marriage  settle- 
ment, is  such  an  irretrievable  change  of  situation  that,  if 
procured  by  artifice,  upon  the  faith  that  the  settlement 
had  been,  or  the  assurance  that  it  would  be,  executed,  the 
other  party  is  held  to  make  good  the  agreement,  and  not 
permitted  to  defeat  it  by  pleading  the  statute."  It  will 
be  noted  that,  "if  procured  by  artifice,"  the  marriage 
settlement  may  be  enforced. 

The  plaintiff  also  cites  Weld  v.  Weld,  71  Kan.  622: 
The  intended  wife  being  indebted  to  the  intended  husband 
on  a  note  sectored  by  mortgage,  the  parol  agreement  was 
that  the  marriage  should  operate  as  a  satisfaction  of  the 
note,  and  the  court  held  that  there  was  no  question  of 
pairf:  performance,  and  that  the  marriage  constituted  pay- 
ment, and  there  was  no  question  of  the  statute  of  frauds, 
the  entire  contract  having  been  executed. 
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Also,  Knights  of  Pythias  v.  Ferrell,  83  Kan.  491:  Here 
the  parol  antenuptial  contract  was  that  he  would  cause 
tht,  wife's  name  to  be  inserted  as  a  beneficiary  with  his 
children  by  a  former  marriage,  and  the  change  was 
actually  made,  and  the  court  held  that  the  contract  was 
fully  executed  and  the  statute  did  not  apply,  and  that  a 
subsequent  change  of  the  certificate  omitting  the  name  of 
plaintiff  as  beneficiary,  without  her  knowledge  or  con- 
sent, would  not  defeat  her  interest  therein. 

And  the  last  case  cited  on  this  point,  Freitas  v.  Freitas, 
31  Cal.  App.  16,  19,  is  to  the  same  effect  as  Knights  of 
Pythias  r.  Ferrell, 

In  uQue  of  the  above  cases  was  it  held  that  the  parol 
contract  was  taken  out  of  the  statute  of  frauds,  except 
where  it  was  shown  that  the  complaining  party  was  in- 
duced to  enter  into  the  marriage  contract  by  some  artifice 
and  deception;  and  no  case  has  been  brought  to  our  at- 
tention holding  that  the  mere  failure  to  keep  tlie  promise 
made  in  the  agreement  amounts  to  artifice  or  fraud.  The 
case  before  us  presents  no  fact  or  circumstance  of  the 
character  just  mentioned  which  would  justify  a  court  of 
equity  in  disregarding  the  statute. 

The  plaintiff,  however,  contends  that  the  marriage  was 
not  the  sole  consideration  for  the  contract,  and  says: 
"There  was  no  duty  upon  Mrs.  Fischer  to  rear  and  care 
for  the  children  of  Gotthardt  Fischer  and  her  agreement 
to  do  so,  when  fully  performed  and  carried  out,  was  a 
sufficient  consideration  to  support  the  agreement  of 
Gtotthardt  Fischer  to  make  her  child  an  equal  heir  with 
his  own  children."  And  in  support  of  this  proposition  he 
cites  Larsen  v.  Johnson^  78  Wis.  300.  But  in  that  case 
the  court  held  that  the  contract  was  fully  executed,  and 
therefore  not  within  the  statute,  the  conveyance  called 
for  by  the  contract  having  been  duly  executed.  If  in  the 
instant  case  the  agreement  had  been  that  Grotthardt 
should  make  a  conveyance  to  plaintiff  upon  his  being 
born,  and  such  conveyance  had  been  executed  and  deliv- 
ered, the  case  cited  would  be  in  point,  and  the  children 
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of  Gotthardt  would  be  unable  to  plead  the  statute  be- 
cause the  contract  was  fully  executed.  The  court,  how- 
ever, held  that,  although  marriage  furnished  the  induce- 
ment for  the  contract,  the  consideration  for  the  convey- 
ance of  the  land  by  the  intended  wife  was  the  provision 
for  the  support  and  comfort  of  the  wife,  and  not  the 
marriage  of  the  parties;  but,  in  view  of  the  undoubted 
complete  execution  of  the  contract  by  both  parties,  this 
holding  must  be  considered  obiter.  And,  moreover,  the 
contrary  has  been  held  in  the  case  of  Henry  v.  Henry, 
27  Ohio  St.  121,  where  the  question  was  squarely  pre- 
sented. See,  also,  Dienst  v,  Dienst,  supra,  and  Rowell  v. 
Barber,  supra.         ^ 

Plaintiflf  also  cites  in  this  connection,  21  Cyc.  1152,  to 
the  effect  that  a  husband  is  under  no  legal  obligation  to 
support  the  children  of  his  wife  by  a  former  marriage, 
which  is  undoubtedly  correct,  banking  a  great  many  ex- 
ceptions, particularly  in  cases  where  the  children  "live 
with  their  stepfather  as  a  part  of  his  family.  Neither  is 
the  wife  legally  liable  for  the  support  of  the  husband's 
children.  But  we  would  be  loath  to  conclude  from  such 
premises  that  a  woman  marrying  a  widower  with  minor 
children  owed  no  duty  of  nurture  and  maternal  advice 
to  them.  Plaintiff  has  cited  us  to  no  authority  support- 
ing such  proposition,  and  we  are  pleased  to  say  that  our 
researches  have  revealed  none.  So  long  as  the  widowed 
with  children  are  permitted  to  remarry,  we  think  the 
doctrine  contended  for  would  be  contrary  to  natural  in- 
stincts and  public  policy.  We  are  clearly  of  the  opinion 
that  the  agreement  of  plaintiff's  mother  to  care  for  and 
be  a  mother  to  the  minor  children  of  Gotthardt  Fischer 
furnishes  no  good  or  valuable  consideration  for  the  con- 
tract; but,  if  it  did,  it  was  so  connected  with  the  con- 
tract of  marriage  as  to  make  the  contract  an  entirety, 
and  so  may  be  not  considered  an  outside  or  independent 
consideration. 

We  have  assumed  that  the  contract  in  question  is 
definite  enough,  and  that  the  plaintiff  has  a  right  to  sue 
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upon  it  aB  having  been  made  for  his  benefit,  and,  in  view 
of  onr  conclusion  upon  the  question  of  the  statute  of 
frauds,  it  wiU  not  be  necessary  to  discuss  other  matters 
presented  by  the  briefs. 

We  conclude  that  the  contract  sought  to  be  enforced  is 
void  under  the  statute  of  frauds,  and  that  the  decree  of 
the  lower  court  is  right,  and  it  is 

Affirmed. 


Central  Bridge  &  Construction  Company^  appellee,  v. 
Saunders  County^  appellee  :  John  O.  Schmidt,  ap- 
pellant. • 

Filed  July  7,  1921.  No.  21779. 

« 

1.  Counties:  Bridges:  Constbuction  in  Anticipation  of  Levy. 
Where  the  county  commissioners  Included  in  their  yearly  estimate 
of  expenses  for  the  ensuing  year  the  sum  of  $80,000  for  bridge 
fund,  they  were  authorized  to  order,  under  a  yearly  contract 
previously  let  for  that  purpose,  the  construction  of  bridges  In 
anticipation  of  the  levy  which  might  lawfully  be  made  for  such 
fund,  the  cost  of  which  was  within  the  estimate  and  not  in  excess 
of  such  levy.  Austin  Mfg,  Co,  v.  Brown  County,  65  Neb.  60,  ap- 
proved. 

2.    :  :  .    Such  orders  are  not  rendered  invalid  by 

the  fact  that  the  bridge  fund  for  previous  years  was  exhausted, 
and  that  unpaid  warrants  were  outstanding  to  an  amount  in 
excess  of  the  authorized  levy  for  the  year  in  which  such  orders 
were  issued;  nor  by  the  fact  that  such  warrants  were  paid  out 
of  and  exhausted  the  fund  produced  by  the  levy  Just  mentioned. 

3.    :    Wabbants:    Payment.    Warrants  issued  in  payment  for 

work  contracted  for  in  a  certain  year  may  not  be  lawfully  paid 
with  funds  provided  for  expenses  of  a  subsequent  year,  unless  in- 
cluded in  the  estimates  for  such  subsequent  year,  or  unless  there 
be  a  surplus  in  the  proper  fund  after  all  claims  against  it  arising 
during  such  year  have  been  paid. 

4.    :  CuLVEBTs:   Payment.  The  cost  of  building  culverts  under 

section  2956,  Rev.  St.  1913,  is  chargeable  to  the  "county  bridge 
fund"  authorized  by  section  6456. 

6.    :    Intebest.   Counties  are  mere  political  subdivisions  of  the 

state,  and   are  not  chargeable   with   interest   on   claims   against 
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them,  except  where  lawfully  contracted  for,  or  Imposed  by  statute. 
Counties  and  municipal  corporations  proper   distinguished. 

Appeal  from  the  district  court  for  Saunders  county: 
Edward  E.  (Jood^  Judge.    Affirmed  as  modified. 

Good  d  Good,  for  appellant. 

Slama  &  Dofiato,  B.  E,  H^dricks  and  J.  H.  Barry, 
contra. 

Heard  before  Morrissey^  C.J.,  Aldrich^  Day^  Dean^ 
Flansburg^  Letton  and  Kose^  JJ.,  Allen  and  Redick^ 
District  Judges. 

Redick^  District  Judge. 

This  is  a  taxpayer «  appeal  from  the  allowance  by  the 
county  commissioners  of  Saunders  county,  August  22, 
1919,  of  certain  claims  of  the  plaintiff  for  the  construc- 
tion and  repair  of  bridges  and  culverts  for  the  said 
county  during  the  year  1918,  in  the  sum  of  $51,791.03, 
composed  of  the  following  items:  $23,331.82  for  culvert 
work,  $25,499.06  for  bridge  construction  and  repair,  and 
$2,960.75  interest  thereon;  John  O.  Schmidt,  taxpayer, 
appealed  from  said  allowance  to  the  district  court,  where 
the  same  wa«  confirmed,  and  now  brings  the  matter  here 
for  review. 

The  facts  are  not  disputed  and  are  briefly  as  follows: 
In  response  to  demands  by  the  county,  the  plaintiff  made 
bids  for  the  construction  and  repair  of  bridges  and  cul- 
verts during  the  year  beginning  December  21,  1917,  which 
were  accepted,  and  on  December  28,  1917,  separate  con- 
tracts were  entered  into  covering  said  work  which  was  to 
be  accomplished  upon  written  orders  by  the  commis- 
sionei^;  such  orders  were  issued  and  the  work  performed 
in  accordance  with  the  contract,  and  the  principal  amount 
allowed  therefor  is  correct,  and  the  fair  and  reasonable 
value  of  the  work  and  labor  performed  and  materials 
furnished. 

It  further  appears  that  the  bridge  levy  for  the  year  1917 
in  Saunders  county  was  $48,498.22  and  the  emergency 
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bridge  levy  |11,624.56,  and  the  bridge  levy  for  the  yeai* 
1918  was  151,500.51  and  the  emergency  bridge  levy 
112,875.13,  and  for  1919  a  total  levy  for  both  funds  of 
164,171.25;  the  total  valuation  upon  which  the  levy  was 
made  was  |12,290,289.  In  January,  1918,  and  again  in 
January,  1919,  annual  estimates  were  duly  made  and 
published  of  the  necessary  expenses  of  the  county  during 
the  years,  respectively,  for  the  bridge  fund  f80,000  and 
for  the  emergency  fund  |20,000. 

The  following  extracts  are  taken  from  a  stipulation  in 
the  record: 

"That  on  the  22d  day  of  August,  1919,  and  prior  to  the 
allowance  of  the  claims  involved  in  this  action,  there 
were  outstanding  and  unpaid  wari'ants  against  the  gen- 
eral bridge  fund  of  Saunders  county,  and  claims  allowed 
against  said  general  bridge  fund  upon  which  warrants 
had  not  yet  been  issued,  in  an  amount  in  the  aggr^ate 
exceeding  the  amount  of  money  on  hand  in  said  bridge 
fund  plus  85  per  cent,  of  the  levy  on  that  day  made  for 
said  fund. 

"That  on  the  said  22d  day  of  August,  and  prior  to  the 
allowance  of  the  claims  involved  in  this  action,  the  county 
board  of  Saunders  county,  Nebraska,  allowed  claims  on 
the  county  bridge  fund  in  the  aggr^ate  amount  of 
f 29,360. 18,  and  ordered  the  county  clerk  to  issue  war- 
rants on  the  said  fund  for  the  payment  of  the  same. 

"That  on  August  22d,  1919,  there  were  outstanding  un- 
paid warrants  drawn  upon  the  general  bridge  fund  of 
Saunders  county,  Nebraska,  (30,253.04,  and  that  there 
was  a  balance  of  f 322.39  in  cash  in  said  fund. 

"That  the  amount  of  levy  for  the  year  1919  for  the 
county  bridge  fund  was  four  mills  on  the  dollar  valua- 
tion, and  for  the  emergency  bridge  fund  one  mill  on  the 
dollar  valuation. 

"That  on  the  22d  day  of  August,  1919,  the  total  amount 
of  cash  in  the  general  bridge  fund  was  f322.39,  and  that 
the  amount  of  cash  in  the  emergency  bridge  fund  on  said 
day  was  the  sum  of  (11,626.36,  making  a  total  in  said 
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fund  in  the  sum  of  |11,948.75." 

At  the  time  of  the  levy,  August  22d,  1919,  a  special 
levy  of  five  mills  was  made  under  the  supposed  authority 
of  chapter  2G,  Laws  1919,  and  w^arrants  to  cover  the 
claims  in  suit  drawn  upon  the  funds  so  attempted  to  be 
created;  but  this  court  held  in  the  case  of  Beadle  v.  San- 
ders, 104  Neb.  427,  that  such  levy  w^as  invalid. 

The  first  question  presented  for  decision  involves  the 
construction  of  seK'tion  2971,  Kev.  St.  1913,  reading  as  fol- 
lows: 

"Ijridges  shall  not  be  built,  the  aggregate  cost  of  which 
shall  exceed  a  sum  greater  than  the  amount  of  money 
on  hand  in  the  bridge  fund  derived  from  the  levy  of 
previous  years,  plus  85  per  cent,  of  the  levy  of  the  cur- 
rent year,  together  with  the  amount  of  money  in  the 
district  road  fund  in  the  district  where  such  work  is  to  be 
performed." 

By  section  G45fl  the  levy  for  the  county  bridge  fund  is 
fixed  at  four  mills  on  the  dollar  valuation,  and  the  county 
is  elsewhere  (section  3001)  authorized  to  levj'  not  to  ex- 
ceed one  mill  as  an  emergency  bridge  fund,  and  the 
amounts  realized  from  si>ch  levies  have  been  stateil 
above. 

Appellant  contends  that  the  county  has  no  power  to 
contract  for  bridges  unless  there  is  at  the  date  of  the  con- 
tract sufficient  money  actually  in  the  funds  to  pay  for  the 
same.  It  is  not  contended  that  the  contracts  of  Decem- 
ber 28  ai'e  invalid,  but  the  claim  is  that,  before  any  orders 
for  the  construction  of  bridges  or  culverts  could  be  issued 
by  the  board  under  said  contracts,  there  must  be  money 
in  the  funds  to  cover  them,  and  that,  inasmuch  as  the 
bridge  fund  for  1917  had  been  exhausted  and  the  levy  for 
1918  not  made,  the  orders  given  to  appellee  for  the  con- 
struction of  bridges  and  culverts  were  illegal;  the  result 
of  such  constiniction  of  the  statute  being  that  from  the 
date  of  the  contract  to  the  date  of  the  levy  for  1918  the 
commiseioners  had  no  power  to  order  the  construction  of 
any  such  improvements. 
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We  do  not  think  the  construction  contended  for  is  rea- 
sonable; it  disregards  entirely  the  words  "plus  85  per 
cent,  of  the  levy  of  the  current  year/'  which  would  be 
mere  surplusage  if  the  power  to  contract  were  measured  * 
only  by  the  amount  of  money  actually  in  the  funds,  and 
might  just  as  well  have  been  omitted.  But  effect  must 
be  given  to  every  provision  of  the  statute,  and  it  seems 
to  us  that  the  language  quoted  was  inserted  for  the  pur- 
pose of  firtating  a  rule  by  which  the  extent  of  the  power 
to  contract  was  to  be  measured;  the  word  "plus''  indi- 
cates something  added  to  that  which  has  gone  before,  and 
in  this  connection  undoubtedly  grants  a  power  to  con- 
tract to  an  extent  in  addition  to  the  actual  money  in  the 
different  funds  referred  to,  measured  by  the  current 
levy.  Supposing  the  section  read,  "Bridges  shall  not  be 
built,  the  aggregate  cost  of  which  shall  exceed  a  sum 
greater  than  85  per  cent,  of  the  levy  of  the  current  year,'' 
I  think  it  would  hardly  be  contended  that  the  language 
would  suggest  that  the  money  must  be  actually  in  the 
fund;  in  other  words,  we  think  the  words  "plus  85  per 
cent,  of  the  levy  of  the  current  year''  merely  furnishes  a 
measure;  and  if  it  had  read  "plus  a  sum  equal  to  85  per 
cent,  of  the  levy"  the  meaning  would  be  perfectly  clear. 

What,  then,  was  the  power  of  the  county  commissioners 
with  reference  to  the  construction  and  repair  of  bridges 
and  culverts  under  the  contracts  in  question?  In  Jan- 
uary, 1918,  an  annual  estimate  was  made,  as  required  by 
law,  of  the  expenses  of  the  county  for  the  enduing  year, 
including  |80,000  for  bridge  fund  and  |20,000  for  emer- 
gency bridge  fund,  which  estimate  formed  the  basis  for 
the  levy  of  taxes  for  that  year.  It  would  seem,  therefore, 
that  the  commissioners  were  authorized  to  order  bridge 
and  culvert  construction  up  to  an  amount  within  the 
estimate  and  not  in  excess  of  the  amount  authorized  by 
the  statute  to  be  levied ;  in  other  words,  the  levy  for  that 
year,  when  made,  having  produced  for  bridge  fund  only 
151,500.51,  any  orders  in  excess  of  that  amount  would  be 
invalid. 
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It  wafi  held  in  A^istin  Mfg.  Co.  v.  Brovm  County,  65 
Neb.  60,  opinion  by  Kirkpatrick,  C,  that  it  was  not  "un- 
lawful for  a  county  board,  after  eetimate  made  and  prior 
to  its  meeting  as  a  board  of  equalization,  to  anticipate 
the  levy  for  the  current  year,  and  contract  an  indebted- 
ness upon  a  particular  fund  within  the  estimate,  al- 
though there  is  at  the  time  no  money  in  the  treasury  to 
the  credit  of  such  fund  for  the  payment  of  the  indebted- 
ness, if  in  contracting  such  indebtedness  the  board  re- 
main within  the  limits  prescribed  by  the  Constitution  and 
statutes."  This  case  was  cited  with  approval  by  Epper- 
son, C,  in  Roberts  v.  Thompson,  82  Neb.  458.  The  de- 
cision in  AiLstin  Mfg.  Co.  v.  Brown  County,  however,  was 
criticised  by  Hastings,  C.  (who  had  concurred  in  it),  in 
the  case  of  Clark  v,  Lancaster  County,  69  Neb.  717,  in  a 
discussion  as  to  what  was  meant  by  the  words  "current 
year,"  in  which  he  concluded  that  they  meant  the  year 
from  levy  to  levy,  rather  than  the  calendar  year,  and  held 
that  the  section  in  question  "gives  no  authority  to  the 
board  to  take  into  account  the  levy  of  the  current  calen- 
dar year  prior  to  the  making  of  such  levy"  in  the  making 
of  contracts  for  bridge  building.  But  this  holding  is  sub- 
ject to  the  same  criticism  which  the  learned  commis- 
sioner makes  of  the  Brown  County  case,  to  wit,  that  the 
opinion  went  further  than  was  necessary  for  the  de- 
termination of  that  case.  In  the  Clark  case  the  court 
held  that,  where  the  county  commissioners  had  entered 
into  a  yearly  contract  for  the  construction  of  bridges, 
they  were  without  power  to  cancel  that  contract  with 
the  consent  of  the  contractor  and  let  a  new  one  covering 
a  portion  of  the  improvements  included  in  the  first  con- 
tract; but,  the  contractor  having  rendered  services  and 
materials  in  good  faith,  was  permitted  to  recover  the  rea- 
sonable value  thereof.  We  think,  however,  the  current 
year  refers  to  the  period  of  time  during  which  the  con- 
tracts are  to  be  performed  and  the  indebtedness  in- 
curred, and  that  the  uncertainty  as  to  the  precise  limits 
of  the  power  of  the  county  commissioners  growing  out 
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of  the  fact  that  the  levy  for  that  year  i»  not  made  until 
August  is  not  greater  than  generally  exists  in  human 
affairs;  the  total  valuation  for  the  county  for  the  yeai' 
previous  and  the  number  of  mills  which  may  be  levied  for 
the  purpose  furnish  a  reasonably  certain  basis  from  which 
to  calculate  the  limit  to  which  contracts  may  extend. 

Section  6420  requires  the  assessment  for  taxation  on 
April  1;  section  6437  provides  for  the  county  boai*d  of 
equalization  to  sit  in  June;  and  section  6456  requires 
that  the  sitting  be  continued  until  the  state  board  of 
equalization  has  acted,  whose  sessions  b^n  the  third 
Monday  of  July  (section  6447),  after  which  "the  county 
board  shall  levy  the  necessary  tases  for  the  current 
year''  (section  6456).  It  was  said  in  State  v.  Cornell, 
54  Neb.  647 :  "A  consideration  of  the  various  provisions 
of  the  revenue  law  relating  to  the  levy,  collection,  and 
disbursement  of  the  public  moneys  of  the  county,  the 
statute  requiring  the  usual  levy  of  taxes  for  county  pur- 
poses to  be  made  annually  upon  estimates  prepared  by 
the  county  board  in  January  of  each  year,  and  forbidding 
such  board  from  contracting  any  indebtedness  for  any 
object  not  enumerated  in  such  yearly  estimate  of  expendi- 
tures, ♦  ♦  ♦  make  it  reasonably  certain  that  the 
lawmakers  intended  that  the  .fiscal  period  of  a  county 
should  correspond  to  the  calendar  year."  It  follows  that 
"current  year''  as  used  in  the  revenue  statute  means  the 
fiscal  year,  and  that  the  same  words  in  section  2971,  and 
"ensuing  year"  in  section  954,  aJl  refer  to  the  fij9cal  or 
calendar  year;  and  the  second  syllabus  in  Clark  v.  Lan- 
caster County,  supra,  is  disapproved. 

A  county  may  make  a  valid  contract  to  be  paid  out  of 
available  funds  in  the  treasury,  or  with  the  proceeds  of 
taxes  that  have  been  or  may  lawfully  be  levied  during 
the  year  the  contract  is  made.  Manly  Building  Co.  v. 
Netcton,  114  6a.  245;  Board  of  Commissioners  v,  Sauer, 
8  Okla.  409. 

If  the  contracts  were  valid  when  made  and  orders  for 
construction  given  thereunder  not  in  excess  of  the  levy 
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for  1918,  then  the  fact  that  the  bridge  fund  for  1918  was 
exhausted  through  the  payment  of  warrants  issued  for 
work  done  in  1917  or  previous  years  would  be  imma- 
terial. It  is  unquestionably  the  theory  of  our  revenue 
laws  that  each  calendar  year,  which  is  the  county  fiscal 
year  {State  v.  Cornell,  54  Neb.  647),  shall  take  care  of 
itself,  and  the  expenses  provided  for  by  the  yearly  esti- 
mate shall  be  paid  out  of  the  funds  raised  by  the  levy  for 
that  year;  in  fact,  it  has  been  the  law  of  this  state  since 
the  decision  of  the  State  v.  Harvey,  12  Neb.  31,  that  the 
fund  arising  from  the  levy  of  one  year  cannot  be  legally 
used  to  pay  the  warrants  of  preceding  years,  at  least  un- 
til all  of  the  expenditures  contemplated  by  the  yearly 
estimate  have  been  met.  See,  also.  State  v.  Clark,  79  Neb. 
263,  holding :  ^ A  county  warrant  issued  against  the  gen- 
eral fund  of  a  certain  year  is  not  payable  out  of  the  gen- 
eral fund  of  a  subsequent  year,  unless  included  in  the 
estimate  of  the  latter  year,  or  unless,  after  deducting  the 
items  included  in  such  estimate,  sufficient  remains  to 
pay  such  warrant.''  The  contractor  in  this  case  had  a 
right  to  expect  payment  from  the  levy  for  the  year  1918, 
and,  it  not  appearing  that  the  claims  for  bridge  construc- 
tion in  1917  and  previous  years  were  included  in  the  esti- 
mate for  191S,  the  payment  of  warrants  covering  such 
claims  out  of  1918  bridge  fund  was  illegal  and  the  rights 
of  plaintiff  cannot  be  affected  thereby.  Pope  County  v. 
Sloan,  92  111.  177. 

There  is  no  warrant  for  the  proposition  that  the  allow- 
ance of  these  claims  by  the  county  commissioners  was 
irregular  and  erroneous;  the  case  of  State  v.  Farrington, 
80  Neb.  628,  does  not  so  hold,  but  merely,  if  erroneous, 
that  would  not  prevent  the  issuance  of  a  writ  to  compel 
levy  of  a  tax  to  pay  the  claims.  The  better  reasoning 
would  require  the  holding  that  under  section  952,  subd.  5, 
Bev.  St.  1913,  the  board  may  audit  and  settle  claims  as 
soon  as  the  work  is  completed,  though  no  warrant  may 
issue  until  after  levy;  however^  an  erroneous  judgment 
does  not  require  a  reversal  unless  prejudice  is  shown. 
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In  1919  section  2971,  supra,  was  amended  by  adding  the 
following:  ^'Provided,  however,  if  any  county  has  before 
Januai'y  first,  1919,  entered  into  any  contract  for  bridge 
construction  or  repair  in  excess  of  the  amount  herein 
permitted  to  be  expended,  and  the  county  has  received 
the  benefits  accruing  by  virtue  of  said  contracts  and  the 
work  has  been  done  in  accordance  with  such  contract, 
prior  to  January  1,  1919,  said  contracts  are  hereby  vali- 
dated and  made  the  obligations  of  the  county,  and  the 
county  board  may  levy  a  special  tax  not  to  exceed  five 
mills  in  any  one  year  until  sufficient  moneys  are  raised 
to  pay  said  indebtedness.  No  estimate  shall  be  required 
preceding  this  levy,  and  the  taxes  so  arising  from  said 
levy  shall  be  placed  in  a  special  fund  to  be  used  for  the 
sole  purpose  of  paying  said  indebtedness  and  shall  be 
applied  thereto  as  collected."    Laws  1919,  ch.  26. 

It  would  seem,  therefore,  that,  regardless  of  the  ques- 
tion of  the  validity  of  the  orders  for  bridge  and  culvert 
construction,  the  legislature  has  declared  the  bridge 
orders,  at  least,  valid  claims  against  the  county.  But  ap- 
pellant contends  that  the  validating  act  does  not  cover 
claims  for  culvert  construction ;  the  language  being,  "con- 
tract for  bridge  construction  or  repair."  This  brings  us 
to  the  second  question  presented,  the  determination  of 
which  involves  the  construction  of  the  validating  act  in 
connection,  of  course,  with  the  other  provisions  of  the 
statute  of  which,  as  an  amendment,  it  forms  a  part.  In 
view  of  our  holding  that  the  commissioners  were  au- 
thorized to  anticipate  the  levy  for  the  year  1918  in  issu- 
ing the  orders  in  question,  and  that  such  orders  were 
valid,  it  will  not  be  necessary  to  decide  this  question. 
In  the  opinion  of  the  writer,  however,  the  validating  act 
is  bi-oad  enough  to  cover  both  bridge  and  culvert  con- 
struction for  the  reasons :  ( 1 )  A  culvert  is  easily  within 
Webster's  definition  of  a  bridge:  "A  structure  erected 
over  a  depression  or  an  obstacle,  as  over  a  river,  chaam^ 
roadway,  railroad,  et<;.,  carrying  a  roadway  for  passen- 
gers, vehicles,"  etc.    Of  course,  a  culvert,  strictly  speal^- 
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ing,  is  a  conduit  for  passage  of  water,  or  a  way,  but  with 
respect  to  its  use  in  a  highway  may  be,  and  generally  is,  a 
structure  carrying  a  roadway — it  bridges  a  chasm  in  the 
road.  If  the  structure  over  a  ditch  consists  of  longi- 
tudinal stringers  with  planks  across,  it  is  a  bridge.  Is 
it  any.  less  a  bridge,  in  a  general  sense,  if  it  consisted  of 
a  box  of  four  sides  laid  transversely  to  the  road?  The 
primary  object  in  each  case  is  to  carry  the  road  over  the 
ditch.  (2)  The  other  sections  of  the  statute  of  which  it 
forms  a  part  deal  with  both  kinds  of  improvements,  both 
of  which  are  to  be  paid  for  from  the  same  fund,  and  the 
statute  does  not  pretend  to  determine  how  much  of  such 
fund  shall  be  devoted  to  the  construction  of  bridges  and 
how  much  to  culverts,  and  the  amount  limited  for  bridges 
alone  is  therefore  not  determinable;  (3)  and  while  the 
validating  act  uses  the  term  "bridges''  only,  it  is  dealing 
with  the  total  fund,  and  the  evident  intent  of  the  legis- 
lature was  to  validate  all  contracts  which  might  lawfully 
be  paid  out  of  such  fund  but  for  the  fact  that  they  were 
excessive.  Appellant  cites  a  number  of  cases  involving 
construction  of  statutes,  to  the  effect  that  a  culvert  is  not 
a  bridge,  but  they  were  all  cases  involving  the  liability  of 
municipal  corporations  for  damages  by  reason  of  defec- 
tive bridges,  calling  for  a  strict  construction  of  the  stat- 
utes declaring  liability;  the  statute  in  question  is  re- 
medial and  should  receive  a  liberal  construction. 

The  last  contention  of  appellant  is  that  the  county  is 
not  liable  for  interest,  and  in  this  we  think  he  is  right. 
There  is  no  question  but  that  as  a  general  rule  counties 
are  not  liable  for  interest  on  claims  against  them.  15  C. 
J.  662,  sec.  375;  1  Dillon,  Municipal  C!orporations  (5th 
ed.)  sec.  35  (23) ;  Setan  v.  Hoyt,  34  Or.  266.  And  this  on 
the  ground  that  a  county  is  essentially  an  arm  or  agency 
of  the  state,  and  only  liable  for  interest  when  so  pro- 
vided by  statute,  or  by  a  contract  therefor  lawfully  en- 
tered into.  Section  5638,  Rev.  St.  1913  is  as  follows: 
^'AU  warrants  issued  by  the  county  board  shall,  upon 
being  presented  for  payment,  if  there  is  not  sufficient 
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funds  in  the  treasury  to  pay  the  same^  be  indorsed  by  the 
treasurer^  ^not  paid  for  want  of  funds/  and  the  treasurer 
shall  also  indorse  thereon  the  date  of  such  presentation 
and  sign  his  name  thereto.  Warrants  so  indorsed  shall 
draw  interest  from  the  date  of  such  indorsement,  at  the 
rate  of  seven  per  cent,  per  avmum  until  paid.  IJo  ac- 
count or  claim  whatsoever  against  a  county,  which  has 
been  allowed  by  the  board,  shall  draw  interest  until  a 
warrant  shall  have  been  drawn  in  payment  thereof  and 
indorsed  as  herein  provided."  Whether  or  not  this  is  an 
inhibition  against  interest  before  the  allowance  of  the 
claim  might  be  a  nice  question,  but  it  certainly  grants  no 
affirmative  or  inferential  authority  to  make  such  allow- 
ance. Appellee  refers  to  Stdte  v.  Fwrrington^  86  Neb. 
653;  but  the  question  was  disposed  of  on  the  doctrine  of 
the  law  of  the  case  as  announced  on  the  former  api>eal 
{State  V.  Fwrrington^  80  Neb.  628),  and  there  interest 
was  allowed  sub  sUentio.  The  question  was  not  argued 
nor  presented  in  the  briefs,  and  no  mention  of  it  is  con- 
tained in  the  syllabus ;  furthermore,  it  was  an  application 
for  mandamus  to  compel  the  county  commissioners  to 
levy  a  tax  to  pay  a  claim  which  had  been  allowed,  in- 
cluding interest,  and  from  which  no  appeal  had  been 
taken.  Heald  v.  Polk  County,  46  Neb.  28.  Under  these 
conditions  neither  case  can  be  considered  as  authority 
upon  the  question.  Grand  Island  Oas  Co,  v.  West,  28 
Neb.  852,  and  Murphy  v.  Omaha,  33  Neb.  402,  are  cited, 
but  these  cases  are  distinguishable  from  the  fact  that 
cities  are  municipal  corporations,  while  a  county  is  not. 
The  distinction  is  well  pointed  out  in  Woods  v.  'Colfax 
Cowntyy  10  Neb.  552,  where  it  was  sought  to  hold  the 
county  liable  for  the  negligence  of  its  agents.  See,  also, 
Davie  v.  Douglas  County y  98  Neb.  479.  An  interesting 
discussion  of  the  question  at  issue  will  be  found  iu 
Reichert  v.  Milvxmkee  County,  159  Wis.  25.  It  is  an  un- 
doubted hardship  upon  appellee  to  deny  a  recovery  of 
interest,  but  we  are  unable  to  And  any  authority  for  its 
allowance  in  the  statute  or  the  law. 
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While  we  hold  the  orders  upon  which  these  claims  arose 
were  valid,  the  latter,  together  with  similar  claims  for 
previous  years,  make  up  an  excess  of  the  amount  per- 
mitted to  be  expended  and  come  within  the  purview  of  the 
validating  act;  and  therefore  the  county  commissioners 
would  be  authorized  to  provide  for  their  payment  either 
under  said  act,  in  which  case  no  estimate  is  necessary,  or 
under  their  general  powers  to  levy  a  tax  for  debts  of 
previous  yeai^,  in  which  case  they  should  be  included  in 
the  yearly  estimate;  the  levy,  of  course,  must  not  exceed 
the  constitutional  limit,  nor  unduly  restrict  other  funds 
for  carrying  on  governmental  functions. 

Judgment  modified  so  as  to  allow  plaintiff  f48,830.88 
and  interest  thereon  from  July  15,  1920. 

Affirmed  as  modified. 


Jennie  Fellers^  appeli.eb^  v.  Louis  Henry  Howe^  ap- 
pellant. 

Filed  Jult  7,  1921.    No.  21649. 

1.  Trial:  Instructions:  Exceptions.  Where  exceptions  are  taken  to 
two  certain  instructions  given  by  the  trial  court,  and  it  appeitfs 
that  said  instructions  bear  such  relation  to  each  other  that  if  one 
is  upheld  the  other,  at  most,  becomes  harmless  error,  said  in- 
structions will  be  construed  together,  and  upon  sustaining  the 
former  the  exceptions  to  the  latter  will  likewise  be  overruled. 

2.  Pleading:  Construction.  In  the  construction  of  certain  allega- 
tions in  a  pleading,  to  the  sufficiency  of  which,  in  so  far  as  they 
purport  to  state  the  fact  intended  by  the  pleader,  no  complaint  is 
made  by  either  party,  the  rule  that  it  will  be  taken  most  strongly 
against  the  pleader  will  be  applied,  and  the  general  rule  that  the 
allegation  of  a  pleading  shall  be  liberally  construed  with  a  view 
to  substantial  Justice  between  the  parties  does  not  apply. 

3.  Evidence:  Expert  EvmENcs:  Harmless  Error.  Where,  in  a 
breach  of  promise  suit,  certain  practicing  physicians  were  per- 
mitted to  testify  generally  as  to  what  would  be  the  natural  effect 
upon  the  physical  and  nervous  health  of  a  woman  who  had  ex- 
perienced the  disappointment  caused  by  a  broken  marriage  en- 
gagement by  her  affianced  under  conditions  stated  in  the  hypo* 
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thetical  question  set  forth  in  the  opinion,  held,  for  reasons  stated 
in  the   opinion,  no  error. 

4.  Marriage  Contract:  Action  fok  Bkbach:  Aomissibilitt  of  Evi- 
EDNGE.  Where,  ki  an  action  for  breach  of  promise  to  marry,  evi- 
dence is  introduced  of  the  defendant's  reputation  for  wealth  in 
the  community  in  which  he  lives,  when,  as  in  this  case,  it  is  fol- 
lowed hy  an  instruction  to  the  Jury  to  the  effect  that  such  evi- 
dence was  admitted,  not  for  the  purpose  of  proving  the  defendant's 
ability  to  pay  damages,  but  only  as  tending  to  show  the  condi- 
tion of  life  which  the  plaintiff  would  have  secured  by  a  consumma- 
tion of  the  marriage  contract,  held  no  error.  Stratton.v,  Dole, 
46  Neb.  472. 

6.  Appeal:  Instructions:  Habmless  Ebbob.  Although  certain  in- 
structions of  the  trial  court  may  be  technically  erroneous,  yet  the 
same  will  not  work  a  reversal  of  the  case,  where  the  verdict  is 
clearly  right  on  the  merits  and  the  only  one  which  could  have 
been  reached  upon  the  particular  issues  involved. 

6.  Trial:,  Instbuctions:  Recital  of  Unsuffobted  Aixbqations.  Re* 
cital  to  the  jury  of  allegations  in  a  pleading  to  support  which  no 
evidence  had  been  offered,  although,  as  in  the  present  case,  not 
always  sufficient  to  require  a  reversal  of  the  case,  is  nevertheless 

•  bad  practice  and  should  be  carefully  avoided  as  far  as  possible. 

7.  Appeal:  Excessive  Vebdict.  Where  the  only  reversible  error  ap- 
pearing in  the  record  is  that  the  amount  of  the  recovery  is  exces- 
sive, but  not  as  the  result  of  passion  or  prejudice  of  the  jury,  this 
court  will  affirm  the  judgment  upon  the  excess  being  remitted. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Raper^  Judge.    Affirmed  on  condition. 

KelUgoATy  Femeau  &  Gagnon,  T.  J.  Doyle  and  P.  R. 
Halligan,  for  appellant. 

Stout,  Rose,  Wells  &  Martin  and  Dort  &  Gadn,  contra. 

Heard  before  Mobrissey,  O.J.,  Aldrich  and  Plansburo, 
JJ.,  DiOKSON  and  Troup,  District  Judges. 

Troup,  District  Judge. 

This  is  an  action  brought  by  Jennie  Fellers,  appellee, 
against  Louis  Henry  Howe,  appellant  herein,  to.  recover 
damages  for  an  alleged  breach  of  contract  to  marry.  The 
issues,  a^  contained  in  the  pleadings,  may  be  briefly  sum- 
marized as  follows: 
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The  petition  states  that  the  acquaintaa^e  and  friend- 
ship between  plaintiff  and  defendant  began  when  plaintiff 
waa  about  14  years  of  age,  defendant  being  10  years  her 
senior;  that  the  continuance  of  this  friendship  ripened 
into  attachment  and  courtship  and  culminated  in  an 
engagement  to  marry  in  December,  189G;  that  from  time 
to  time  from  that  date  to  September  7,  1918,  defendant 
reiterated  promise  and  agreement  of  marriage;  that  there 
was  reliance  thereon  by  plaintiff  until  September  7,  1918, 
and  readiness  upon  part  of  plaintiff  to  marry  at  any 
time;  that  plaintiff  gave  her  entire  time  and  affections  to 
the  defendant  as  to  courting,  and  no  attention  to  any 
other  mait^  and  defendant  did  likewise ;  that  in  contempla- 
tion of  the  marriage  defendant  gave  plaintiff  many  gifts; 
that  no  exact  time  for  the  marriage  was  fixed  because 
defendant  stated  that  his  mother  was  old  and  she  and 
plaintiff  would  be  unable  to  get  along  together,  but  that 
he  would  arrange  it  and  they  would  soon  be  married,  all 
of  which  statements  plaintiff  believed  and  relied  upon  and 
kept  herself  ready  for  the  marriage  at  any  time;  that 
upon  September  7,  1918,  plaintiff  requested  the  fulfilment 
of  said  agreement  to  marry,  and  defendant  then  and  there, 
for  the  first  time,  refused  to  fulfil  his  promise  and 
breached  said  agreement;  that  plaintiff  had  great  affec- 
tion for  defendant,  was  at  the  time  of  filing  the  petition  41 
years  old,  had  lost  her  expectations  of  advantageous 
marriage  and  settlement  in  life  and  of  maternity ;  she  was 
injured  in  her  feelings  and  affections,  humiliated  and 
rendered  ill  and  nervous;  that  defendant  during  the  court- 
ship and  engagement  consulted  with  plaintiff,  and  she 
assisted,  so  far  as  possible,  in  helping  to  accumulate  his 
property;  that  he  is  possessed  of  real  estate  and  other 
property  worth  f88,000,  and  plaintiff  prays  damages  in 
the  sum  of  950,000. 

After  a  denial  of  all  allegations  in  the  petition  not  ad- 
mitted, the  answer  of  defendant  admits  that  the  mar- 
riage contract  or  engagement  existed  between  plaintiff 
and  defendant  for  several  years  prior  to  the  commence- 
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mcnt  of  thiB  action,  but  allies  that  by  mutual  agree- 
ment no  time  waa  ever  fixed  for  the  marriage;  that  dur- 
ing the  time  defendant  was  conducting  the  farm  plain- 
tiff declined  to  marry  defendant  because  she  did  not  care 
to  live  on  a  farm  with  his  father  and  mother;  that  after 
the  death  of  his  father,  in  1901,  defendant  continued  to 
live  on  the  farm  and  care  for  his  mother,  aged  87  years ; 
that  plaintiff  from  time  to  time  declined  to  marry  defend- 
ant while  he  lived  with  his  mother,  giving  aa  a  reason 
thei*efor  that  she  could  not  get  along  with  his  mother, 
and  defendant  refused  to  forego  his  duty  to  his  mother; 
that  in  1916  plaintiff  became  afflicted  with  goitre  and 
other  ailments  which  permanently  affi.<;ted  her  health 
and  rendered  her  an  invalid,  weak  and  emaciated  in  body, 
and  of  unsound  mind,  and  unfit  for  the  marriage  relation ; 
that  she  changed  from  a  courteous  and  affectionate  to  a 
discourteous,  cold  and  hostile  disposition;  and,  in  fact, 
plaintiff  made  it  so  disagreeable  that  defendant  had  no 
desire  to  visit  or  be  with  plaintiff;  that  in  1911  defendant 
was  anxious  to  marry  plaintiff  and  attempted  to  rent  a 
house,  but  plaintiff  again  stated  that  she  would  not  marry 
him  while  his  mother  was  living,  and  reiterated  this  state- 
ment on  various  occasions  up  to  and  including  their  last 
conversation  on  the  subject  in  September,  1918. 

The  reply  of  plaintiff,  denying  all  all^ations  in  the 
answer  not  admitted,  admits  plaintiff  became  affected 
with  goitre,  but  that  same  did  not  appear  until  the  en- 
gagement had  subsisted  for  20  years,  and  that  said  ail- 
ment did  not  incapacitate  her  for  marriage;  that  defend- 
ant at  no  time  disavowed  his  promise  to  marry  plaintiff, 
but,  on  the  contrary,  adhered  to  and  repeated  his  promise 
during  the  entire  period  of  her  ailment;  that  the  afflic- 
tion was  temporary  and  curable,  and  had  been  entirely 
and  permanently  cured,  as  defendant  knew,  prior  to  his 
breach  of  the  engagement  September  7,  1918. 

A  trial  of  the  action  to  a  court  and  jury  resulted  in  a 
verdict  for  the  plaintiff  for  |22,000.  Judgment  was  ren-' 
dered  thereon,  and  defendant  appeals. 
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The  chief  objection  by  the  defendant,  and  that  meet 
urged,  both  in  the  oral  argument  and  printed  brief,  is  to 
the  giving  of  instruction  No.  18  by  the  trial  court, 
whereby  it  is  claimed  the  court  withdrew  from  the  con- 
sideration of  the  jury  the  ayerment  of  the  answer :  That 
during  the  early  part  of  the  year  1911  the  defendant  was 
anxious  to  marry  the  plaintiff,  and  entered  into 
negotiations  to  rent  a  home.  The  plaintiff  t6ld  the  de- 
fendant not  to  rent  a  home,  that  she  would  not  marry  him 
while  his  mother  lived,  and  continually  thereafter  stated 
she  would  not  marry  him  while  his  mother  lived,  and  so 
stated  in  the  last  conversation  in  September,  1918. 

Instruction  No.  18  is  as  follows:  '^Touching  the  alle- 
gation of  defendant's  answer  that  in  the  year  of  1911  de- 
fendant ivas  anxious  to  marry  plaintiff,  and  that  plaintiff 
then  stated  to  defendant  that  she  would  not  marry  him 
while  his  mother  was  living,  you  are  instructed  that  this 
averment  when  read  in  connection  with  an  all^ation  con- 
tained elsewhere  in  the  answer  that,  by  mutual  agree- 
ment between  the  plaintiff  and  defendant,  no  time  was 
ever  fixed  when  said  marriage  should  take  place,  does  not 
tender  the  issue  that  the  plaintiff  by  her  own  conduct 
or  statements  terminated  the  contract  or  engagement  to 
marry  in  said  year." 

We  are  of  the  opinion  that  much  more  importance  is 
attached  to  this  alleged  error  than  the  situation  war- 
rants. Instruction  No.  18  should  be  considered  in  con- 
nection with  instruction  No.  16.  Instruction  No.  16  is  as 
follows :  "You  are  instructed  that  it  is  the  law  of  this 
state  that  facts  allied  in  the  petition  and  admitted  in  the 
answer  are  to  be  taken  as  true  and  need  not  be  sup- 
ported by  evidence.  In  this  connection  you  are  instructed 
that  the  plaintiff  alleged  the  existence  of  a  contract  be- 
tween plaintiff  and  defendant  to  marry  and  that  defend- 
ant's answer  ^admits  that  a  marriage  contract  or  engage- 
ment to  marr^  existed  between  the  plaintiff  and  defendant 
for  several  years  prior  to  the  commencement  of  this 
action.'    You  will  therefore  accept  as  true  without  proof 


500  NEBRASKA  REPORTS.  [Vol.  10« 


Fellen  ▼.  Howe. 


the  fact  of  a  continuing  ^marriage  contract  or  engagement 
to  marry'  between  the  plaintiff  and  defendant  for  a  period 
of  several  years  prior  to  the  commencement  of  this 
action." 

That  part  of  defendant's  answer  to  which  instruction 
!No.  16  refers  is  as  follows :  ^^he  defendant  admits  that 
a  marriage  contract  or  engagement  to  marry  existed  be- 
tween the  plaintiff  and  defendant  for  several  years  prior 
to  the  commencement  of  this  action^  but  the  defendant 
alleges^  by  mutual  agreement  between  the  plaintiff  and 
defendant,  no  time  was  ever  fixed  when  said  marriage 
should  take  place." 

If  instruction  No.  16  was  properly  given,  then  there 
was  little  use  or  harm  in  giving  instruction  No.  18,  for 
the  giving  of  instruction  No.  16  virtually  superseded  the 
necessity  for  instruction  No.  18.  After  giving  instruction 
No.  16,  then  instruction  No.  18  was  much  of  the  nature 
of  harmless  surplusage,  and,  if  error  at  all,  was  error 
without  prejudice. 

Was  there  error  in  giving  instruction  No.  16?  We 
think  not.  We  believe  the  well-established  rule  in  con- 
struing a  pleading,  under  circumstances  similar  to  those 
existing  under  which  the  point  in  the  case  at  bar  was 
raised,  requires  that  it  be  taken  most  strongly  against  the 
pleader.  Gibson  v.  Parlin  d  Oriiidorff,  13  Neb.  292,  and 
cases  cited;  Duval  v.  Advance  Thresher  Co.y  86  Neb.  181. 

The  defendant  insists  that  the  allegations  referred  to 
should  be  liberally  construed,  and  cites  in  support  there- 
of :  Mc Arthur  v.  Clarke  Drug  Co.,  48  Neb.  899 ;  Hartzell 
V.  McClvrg,  54  Neb.  313 ;  Butts  v.  Kingman  d  Co.y  60  Neb. 
224;  Tacoma  Mill  Co.  v.  Gilcrest  Lumber  Co.y  90  Neb. 
104;  Keenan  v.  Sic,  91  Neb.  582.  It  is  true  these  de- 
cisions hold  as  contended  for  by  defendant,  but  decided, 
however,  apparently  in  pursuance  of  section  121  of  the 
Code  then  in  existence,  requiring  the  allegations  of  a 
pleading  to  be  liberally  construed  with  a  view  to  substan- 
tial justice  between  the  parties.  This  section,  howevw, 
has  been  omitted  from  the  Revised  Statutes  of  1913  ap- 
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parently,  and  no  longer  appears  therein,  so  far  as  we  have 
been  able  to  discover.  Whether  this  omission  occurs  by 
inadvertence  or  otherwise  we  do  not  know;  perhaps,  how- 
ever, by  inadvertence  only.  What  this  court  would  hold 
to  be  the  rule  if  the  question  was  presented  under  circum- 
stances similar  to  the  cases  above  cited,  in  the  absence 
of  the  statute,  we  do  not  now  say,  nor  is  it  necessary  at 
this  time  to  determine,  for  the  point  is  made  now  that  the 
rule  applied  under  the  circumstances  of  the  cases  above 
cited,  whether  with  or  without  the  aid  of  the  statute,  has 
no  application  to  the  situation  in  the  case  at  bar,  and 
does  not  abrogate  the  rule  sought  to  be  applied  here.  In 
every  one  of  the  above  cases  cited  by  the  defendant  we 
believe  the  point  was  raised  on  demurrer,  in  one  form  or 
another,  usually  after  the  case  had  been  tried,  to  the  suffi- 
ciency of  the  petition  in  not  stating  a  cause  of  action,  and 
no  doubt  the  court  very  properly  held,  under  these  cir- 
cumstances, that  a  pleading  should  be  liberally  construed 
with  a  view  to  substantial  justice  between  the  parties. 

But  that  is  not  the  situation  here.  Plaintiff,  in  the  case 
at  bar,  is  finding  no  fault  with  the  part  of  the  defendant's 
answer  in  question.  There  is  no  claim  that  it  is  de- 
ficient or  that  it  is  other  than  what  it  purports  to  be,  and, 
taking  it  for  what  is  claimed  it  plainly  purports  to  be, 
plaintiff  insists  that  the  allegation  that  the  defendant 
"admits  that  a  marriage  contract  or  engagement  to  marry 
existed  between  the  plaintiff  and  defendant  for  several 
years  prior  to  the  commencement  of  this  action"  is  an  ad- 
mission by  defendant  that  the  marriage  contract  con- 
tinued throughout  the  period  mentioned,  and  therefore 
was  in  existence  up  to  and  until  the  allied  breach  of  the 
same  by  defendant,  shortly  prior  to  the  commencement  of 
this  action,  and  asked  the  court  to  so  interpret  to  the  jury 
this  part  of  defendant's  answer,  which  the  court  did.  If 
the  rule  contended  for  by  plaintiff  properly  applies  in  this 
instance,  land  we  think  it  does,  then  certainly  the  de- 
fendant cannot  complain  of  the  construction  placed  upon 
said  pleading  by  the  court. 
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Besides^  it  must  be  remembered  that  before  this  instruc- 
tion was  given  the  whole  of  the  evidence  in  the  case  had 
been  adduced  in  the  presence  and  hearing  of  the  court 
and  jury,  and  we  feel  perfectly  justified  in  saying  that  it 
would  be  impossible  for  any  one  to  read  the  record  in  this 
case  without  being  convinced,  by  the  overwhelming^  testi- 
mony, that  this  marriage  contract  waB  never  renounced 
nor  abrogated  by  either  of  the  parties,  either  in  1911  or 
at  any  other  time  prior  to  September  7,  1918.  Except 
the  paragraph  heretofore  quoted,  all  of  the  defendant's 
answer  seems  to  proceed  upon  this  theory,  and  all  the 
evidence,  defendant's  as  well  aa  plaintiff's,  except  for  the 
bare  statement  of  defendant  himself,  that  plaintiff  said 
she  would  not  marry  him  as  long  as  his  mother  lived, 
which  is  denied  by  the  plaintiff,  tend^  to  demonstrate 
that  such  was  the  fact.  The  defendant  continued  there- 
after to  visit  the  plaintiff  almost  daily  up  to  the  very 
day  before  she  started  for  Rochester  to  have  her  opera- 
tion performed,  precisely  the  same  as  he  had  done  all  the 
years  before,  bestowing  upon  her  prei^nts,  affection  and 
caresses  as  only  one  engaged  to  be  married  would  be  ex- 
pected to  do.  It  is  unbelievable,  under  the  evidence, 
that  either  party  understood  that  the  marriage  engage- 
ment had  been  broken  at  any  time  and  that  it  did  not 
exist  at  all  times  prior  to  September  7,  1918.  Even 
under  the  defendant's  own  theory  and  statement  he  con- 
sidered the  consummation  of  the  marriage  contract  sus- 
pended only,  for  in  his  cross-examination,  after  being 
asked  if  he  did  not  continue  to  visit  the  plaintiff  almost 
daily  and  bestow  presents  and  affection  and  caresses  upon 
plaintiff  and  treat  her  in  all  respects,  after  the  incident 
of  1911,  as  he  had  done  all  the  years  before,  and  defend- 
ant admitting  that  he  had,  he  was  then  asked  this  ques- 
tion: "Q.  And  while  you  were  doing  that,  when  you 
were  doing  all  of  that,  did  you  consider  the  incident 
closed?  A.  I  did  not,  I  considered  it  closed  as  long  as 
mother  lived."  So  that,  under  the  defendant's  own  theory 
or  interpretation,  the  moment  his  mother  died  the  mar- 
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riage  contract  would  be  revived  in  all  its  original  force 
and  effect.  It  was  only  by  the  defendant*^  own  conduct 
on  and  after  September  7,  1918,  by  his  abandonment  of 
plaintiff  and  the  marriage  contract  and  his  refusal  to 
have  anything  more  to  do  with  her,  that  the  marriage  con- 
tract was  broken. 

If  this  be  the  true  situation^  as  we  think  it  is,  then  the 
trial  court  made  no  mistake  in  its  construction  of  that 
part  of  defendant's  answer  contained  in  instruction  No. 
16.  If  there  was  no  en-or  in  giving  instruction  No.  16,  bb 
we  think  there  was  not,  then  instruction  No.  18  became 
of  little  or  no  consequence,  for,  at  most,  it  would  leave 
the  allegations  of  defendant's  answer  referred  to  in  in- 
struction No.  18  as  amounting  to  no  more  than  a  specific 
denial  of  the  existence  of  the  marriage  contract  after 
1911;  an  allegation  directly  inconsistent  with  his  ad- 
mission, as  we  have  seen,  in  that  part  of  his  answer  as 
construed  in  instruction  No.  16,  that  there  did  exist  "a 
continuing  marriage  contract  or  engagement  to  marry 
between  the  plaintiff  and  defendant  for  a  period  of  sev- 
eral years  prior  to  the  commencement  of  this  action." 
And  as  such  inconsistent  allegation,  of  course,  it  could 
not  stand.  "A  pleading  should  be  construed  with  refer- 
ence to  the  general  theory  upon  which  it  proceeds;  and  a 
pleading  should  not  be  uncertain  as  to  which  of  two  or 
more  theories  is  relied  on."  Phillips,  Code  Pleading,  sec. 
354.    Also,  Keenan  v.  Sic^  91  Neb.  582. 

But,  again,  we  think  the  whole  matter  involved  in  in- 
struction No.  18  was  effectually  disposed  of,  and  any 
issue  that  may  have  been  tendered  by  the  allegation,  of 
defendant's  answer  in  this  respect  sufficiently  submitted 
to  the  jury  by  the  court's  first  instruction  to  the  jury  on 
the  merits  of  the  case  and  after  a  statement  of  the  issues. 
This  instruction  is  designated  as  No.  12,  and  is  as  fol- 
lows ;  ^'It  is  adqiitted  by  the  pleadings  and  the  testimony 
of  both  parties  that  there  was  an  engagement  or  promise 
of  marriage  between  them.  Now,  under  the  pleadings 
of  this  case,  the  burden  is  upon  the  plaintiff  to  prove  by 
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a  preponderance  or  greater  weight  of  evidence  that  the 
plaintiff  was  ready  and  willing  to  marry  defendant  at 
all  times  after  said  engagement  and  that  upon  or  about 
the  7th  day  of  September,  1018,  the  plaintiff  offered  to 
marry  him  as  she  had  promised  and  requested  him  to 
fulfil  his  promise  to  marry  her." 

By  this  instruction  the  trial  court  virtually  told  the 
jury  that  plaintiff  could  not  recover  at  all  unless  she  had 
established  by  a  preponderance  of  the  evidence  all  of  the 
facts  embraced  in  said  instruction,  including  the  fact 
that  "plaintiff  was  ready  and  willing  to  marry  defendant 
nt  all  times  after  said  engagement.''  The  jury,  by  its 
verdict  for  plaintiff,  must  have  found  that  this  last-stated 
fact  was  true.  If  it  did,  then  it  perforce  must  have  found 
that  there  was  no  broken  engagement  in  1011,  nor  at  any 
other  time  prior  to  September  7,  1018. 

We  are  of  the  opinion  that  the  exceptions  to  instruc- 
tions No.  16  and  No.  18  are  not  well  taken,  and  the  same 
are  therefore  overruled. 

Certain  medical  gentlemen,  Doctors  Mitchell  and 
Hayes,  were  called  to  testify  in  behalf  of  plaintiff,  and  to 
•each  was  put  a  question,  hypothetical  in  form,  in  sub- 
stance, as  follows :  In  a  case  where  there  has  been  more 
or  less  persistent  courtship  of  a  girl,  beginning  at  the 
age  of  about  16,  with  an  engagement  to  marry  at  10,  to 
a  man  ten  years  her  senior,  and  this  courtship  continued 
from  that  period  until  she  reaches  the  age  of  40,  she  re- 
maining a  virgin  and  unmarried,  what  would  be  the 
natural  effect  of  that  experience  on  such  virgin  woman, 
as  to  her  physical  and  nervous  health,  of  the  breaking  of 
the  engagement  to  marry  by  her  affianced,  and  upon  being 
told  by  him  that  he  would  not  marry  her? 

To  this  question  the  defendant  objected  as  invading 
the  province  of  the  jury,  not  a  proper  matter  for  expert 
testimony,  and  as  immaterial  and  irrelevant.  '  The  ob- 
jection was  overruled,  and  Doctor  Mitchell  answered  as 
follows:  "I  am  not  an  authority  on  love  and  courtship, 
but  I  do  know  this :  That  there  isn^t  anything  that  would 
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SO  upset  the  nervous  system  as  love  affairs  and  a  broken 
engagement,  whether  in  a  woman  or  in  a  man;  I  think 
more  in  a  woman  than  in  a  man."  Doctor  Hayes,  to 
whom  was  propounded  a  similar  question,  answered,  over 
a  similar  objection,  as  follows:  "The  effect  might  be  de- 
cidedly exhaustive  to  her  nervous  system."  The  plaintifT 
then  asked  the  witness:  *^Now,  what  would  you  say 
would  be  the  natural  tendencies  of  that  experience?"  To 
which  the  witness  answered,  over  a  like  objection  by  de- 
fendant :  "The  natural  tendency  would  be  that  the  girl 
was  suffering  a  depression,  nervous  depression,  and  a 
more  or  less  nervous  exhaustion." 

The  chief  objection  to  these  questions,  as  we  view  it,  is 
the  meagre  foundation  laid  for  expert  testimony  on  the 
subject.  We  think  plaintiff  should  have  been  required, 
first,  to  show  what  the  actual  physical  and  nervous  health 
of  the  plaintiff  was  at  the  time  she  received  the  knowl- 
edge of  the  broken  engagement,  and  then  to  have  asked 
these  witnesses,  upon  conditions  shown,  what  would  be 
the  natural  and  probable  effect  on  her  physical  and 
nervous  health  of  a  sudden  knowledge  of  a  broken  en- 
gagement. For  it  is  evident  that  all  persons  are  not  af- 
fected alike,  under  like  circumstances.  It  depends  much 
upon  the  nature  and  temperament  of  the  individual  as  to 
how  such  an  incident  as  the  one  in  question  would  affect 
such  individual.  One  might  be  prostrated  with  grief  fol- 
lowed by  serious  physical  and  mental  illness,  more  or  less 
enduring,  while  another  might  accept  it  with  comparative 
indifference.  Nor  does  the  same  cause  always  produce 
the  same  effect  upon  the  same  person;  it  depends  many 
times  upon  the  particular  condition  of  the  physical  and 
nervous  health  of  the  individual  at  the  time,  as  also  the 
circumstances  under  which  the  incident  occurs. 

But,  with  all  this  admitted,  are  the  answers,  as  given 
by  the  witnesses,  prejudicial  to  the  defendant,  so  prejudi- 
cial as  to  require  a  reversal  of  the  case?  We  think  not. 
Conceding,  as  we  may,  the  meagre  basis  supplied  in  this 
instance  for  the  introduction  of  expert  testimony,  never- 
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thelesB  we  think  that  it  cannot  be  said  the  situation  was 
one  entirely  destitute  of  ground  upon  which  evidence  of 
this  character  might  be  admitted.  It  is  but  fair  to  as- 
sume that,  by  and  through  his  observations  and  experi^ 
ences  in  more  or  less  constantly  treating  persons  who 
have  undei*gone  an  experience,  or  like  experience,  indi- 
cated by  the  facts  involved  in  the  hypothetical  question, 
a  practicing  physician  must  gain  some  knowledge  of  the 
natural  and  probable  effects  such  an  experience  would 
have  upon  the  physical  and  mental  health  of  such  i)er- 
sons,  w^hich  the  average  layman  would  not  possess.  This 
is  all  that  is  reciuired,  under  the  authorities,  to  entitle 
such  evidence  to  be  received.  It  is  in  evidence  also  that 
both  these  physicians  had  a  long  personal  acquaintance 
with  the  plaintiff;  Doctor  Mitchell  knoAving  and  treating 
her  occasionally  ever  since  she  was  two  years  old,  and 
Doctor  Hayes  having  a  personal  acquaintance  with  her 
for  at  least  30  years.  With  this  fact  in  the  minds  of  the 
witnesses  when  they  testified,  as  it  doubtless  was,  the 
danger  of  any  mistake  in  their  answer,  as  applicable  to 
the  instant  case,  would  be  reduced  to  the  minimum.  We 
do  not  believe  such  error  obtained  in  the  introduction  of 
this  testimony  as  requires  a  reversal  of  the  case,  and  the 
exceptions  thereto  are  therefore  overruled. 

Complaint  is  also  made  that  the  court  erred  in  admitting 
evidence  of  defendant's  reputed  wealth.  Evidence  was  re- 
ceived from  at  least  three  witnesses  as  to  defendant's 
reputation  for  credit  and  pecuniary  wealth  in  the  com- 
munity in  which  he  live<l  in  September,  1918.  But  this 
was  followed  by  instruction  No.  25  to  the  jury:  "That 
said  evidence  was  not  admitted  for  the  purpose  of  prov- 
ing defendant's  ability  to  pay  damages,  but  as  tending  to 
show  the  condition  in  life  which  the  plaintiff  would  have 
secured  by  consummation  of  the  marriage  contract.'' 
There  was  no  error  in  receiving  this  evidence,  when  lim- 
ited, as  it  was,  in  its  effect  and  purpose,  by  the  above 
instruction.  Stratton  v.  Dole,  45  Neb.  472,  and  caaea 
therein   cited.     Besides,   this  evidence  was   followed   by 
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further  evidence  of  the  same  witnesses  and  others  as  to 
defendant's  actual  wealth,  and  in  no  instance,  we  be- 
lieve, did  the  amount  of  his  reputed  wealth  exceed  that 
given  as  the  amount  of  his  actual  wealth,  and  neither  is 
anywhere  materially  disputed  by  the  defendant.  This 
assignment  must  also  be  overruled. 

Upon  the  the  assumption  that  the  defendant  had 
properly  interposed  the  alleged  existence  of  plaintiff's 
physical  and  mental  illness  as  a  defense  to  this  action, 
he  objects  to  certain  instructions  given  and  others  refused 
on  that  phase  of  the  case.  There  may  be  some  question 
as  to  the  theory  upon  which  defendant  was  entitled  to 
have  this  phase  of  his  defense  considered  at  all.  It  is 
true  he  recounts  at  considerable  length  in  his  answer  the 
irritability  of  plaintiff,  her  physical,  nervous  and  mental 
illness,  unfitting  her  for  the  marital  relation,  and  he  and 
others  testified  to  these  facts  as  existing  subsequent  to 
and  including  the  year  1916,  but  he  nowhere,  at  any  time, 
assigned  this  aa  a  reason  for  refusing  to  marrying  the 
plaintiff;  but  the  sole  and  only  reason  assigned  for  his 
refusal,  either  in  his  answer  or  his  evidence,  up  to  and 
including  September  7,  1918,  the  date  of  the  last  con- 
versation between  them  on  the  subject,  is  that  plaintiff 
refused  to  marry  defendant  so  long  as  his  mother  lived. 
So  it  would  seem  that  the  only  theory,  if  any,  upon  which 
defendant  is  entitled  to  avail  himself  of  the  defense  of 
plaintiff's  impaired  health  is  a  recognition  of  the  present 
existence  of  the  marriage  contract,  but  that  he  ought  not 
to  be  held  liable  for  its  breach  because  of  plaintiff's  unfit 
physical  condition,  and  it  is  upon  this  theory  only  we 
feel  waiTBJited  in  considering  this  phase  of  the  case. 

The  chief  objections  interposed  by  defendant  on  this 
branch  of  his  case  are  to  instructions  No.  13  and  No.  22, 
given  by  the  court  on  its  own  motion,  which  may  be  con- 
sidered together.  Instruction  No.  13  is  as  follows:  *T^he 
dt^fendant  alleges  that  the  plaintiff,  in  September,  1918, 
was  afflicted  by  a  disease  that  rendered  her  unfit  for  the 
marital  relation.    The  burden  of  proof  is  upon  the  de- 
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fendant  to  proye  by  a  preponderance  of  the  evidence  that 
the  plaintiff  wa^  at  that  time  afiSicted  by  some  diseafie 
that  unfitted  her  permanently  for  the  marital  relation, 
and  unless  the  defendant  has  so  satisfied  you  by  a  pre- 
ponderance  of  the  eyidence  you  should  find  against  the 
defendant  on  such  issue." 

Instruction  No.  22  is  as  follows:  "In  order  that  an 
illness  of  one  of  the  parties  to  a  contract  to  marry  con- 
stitute a  justification  or  excuse  for  the  renunciation  of 
the  contract  or  lefusal  of  the  other  party  to  consummate 
the  marriage,  it  is  necessary  that  such  illness  be  perma- 
nent and  incurable." 

At  first,  we  were  strongly  impressed  with  the  belief  that 
the  giving  of  these  instructions,  particularly  instruction 
No.  22,  was  error  for  which  the  case  must  be  reversed. 
Upon  mature  consideration  of  the  whole  case,  as  re- 
flected by  the  evidence,  however,  we  conclude  that  the 
objections  should  be  overruled.  It  is  contended  by  the 
defendant  that  when  the  court  instructed  the  jury,  in 
instruction  No.  13,  that,  before  the  defendant  could  avail 
himself  of  the  defense  pleaded,  it  was  incumbent  upon 
him  to  prove  that  at  the  time  in  question  the  plaintiff 
was  afflicted  with  some  disease  which  unfitted  her  perma- 
nently for  the  marital  i-elation,  and  when,  in  instruction 
No.  22,  the  court  told  the  jury  that,  in  order  that  an  ill- 
ness of  one  of  the  parties  constitute  a  justification  for 
the  refusal  of  the  other  party  to  consummate  the  mar- 
riage, it  is  necessary  that  such  illness  be  pemianefit  and 
incurable,  is  going  too  far  beyond  the  rule  established  by 
the  great  weight  of  authority  on  this  question.  We 
think  we  will  agree  with  the  defendant  that  the  court 
probably  erred  in  requiring  it  to  be  shown  that  the  al- 
leged illness  of  plaintiff  was  permanent  and  incurable. 
We  think  the  better  inile  in  such  case  is  something  like 
this:  Where  disease  or  physical  disability  rendering  it 
unsafe  or  improper  to  marry  has  developed  in  either 
party  to  the  contract,  without  intei^vening  fault  on  the 
part  of  the  other,  subsequent  to  the  making  of  the  con- 
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tract  and  before  its  consummation  by  marriage,  such 
other  party  will  be  required  to  wait  a  reasonable  time  for 
a  cure  to  be  effected,  and  if  such  disease  or  disability 
proves  to  be  of  a  permanent  character,  may  refuse  to 
carry  out  the  contract.  See  9  C.  J.  339,  sec.  31,  and  cases 
cited.  But,  as  before  stated,  we  think  this  case  should 
not  be  reversed  because  of  the  error  complained  of.  If 
with  or  without  these  instructions  a  verdict  for  plaintiff 
is  the  only  verdict  that  could  be  rendered  by  the  jury 
under  the  evidence,  the  case  will  not  be  reversed  because 
of  an  erroneous  instruction.  Stratton  v.  Dole,  45  Neb. 
472.  The  evidence  imperatively  demands  a  verdict  for 
plaintiff  in  some  amount,  and  the  instructions  referred 
to  could  not  affect  the  amount. 

In  this  connection  it  is  perhaps  proper  to  give  a  brief 
statement  of  what  the  evidence  shows  in  regard  to  plain- 
tiff's illness  and  the  facts  and  circumstances  surrounding 
the  same.  The  undisputed  evidence  shows  that  in  the 
spring  of  1916,  and  after  the  contract  of  marriage  be- 
tween plaintiff  and  defendant  had  existed  for  nearly  20 
years,  during  which  time  the  plaintiff  enjoyed  almost 
perfect  health,  she  became  seized  with  pains  in  her  neck, 
which  gradually  grew  more  severe  and  which  caused  her, 
at  times,  to  be  exceedingly  irritable  and  nervous,  with 
more  or  less  loss  of  appetite,  and  so  continued  up  to 
about  July,  1918,  although  at  no  time,  however,  was  she 
not  able  to  be  ^'up  and  about."  In  attempts  to  discover 
the  nature  of  her  illness  she  visited  and  consulted  phy- 
sicians in  Lincoln,  Chicago,  and  the  Mayo  Brothers  at 
Rochester,  Minnesota,  but  without,  at  that  time,  gaining 
further  knowledge  of  the  true  cause  of  her  ailment.  She 
then  visited  California,  where  she  spent  some  time  with 
the  hope  that  a  change  of  climate  would  benefit  her 
litalth,  returning,  however,  but  little  improved.  Some 
time  thereafter  it  was  discovered  she  was  afflicted  with 
goitre,  and  after  advising  with  defendant  what  to  do, 
stating  that  she  would  do  whatever  he  said,  in  the  month 
of  June,   1918,   she  returned  to  the  Mayo  Brothers  at 
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Rochester^  where  an  operation  for  the  removal  of  the 
goitre  was  performed,  and  where  she  remained  under  the 
doctor's  treatment  for  a  period  of  ten  weeks,  returning 
to  her  home  at  the  end  of  that  time,  so  runs  the  eyidence, 
feeling  *^good  and  very  happy.''  Doctor  Mitchell,  having- 
examined  the  plaintiff  after  her  return,  testified  that  the 
goitre  had  been  removed  so  that  there  was  no  longer  any 
enlargement  of  the  neck,  and  that  the  illness  had  in  no 
way  incapacitated  her  for  the  consummation  of  marriage 
or  the  performance  of  the  marriage  functions,  including 
maternity. 

It  is  undisputed  that  during  the  whole  period  of  her 
illness,  except  for  the  short  time  plaintiff  was  absent  from 
home  for  the  purposes  above  stated,  the  defendant  visited 
plaintiff  almost  daily,  accompanied  her  and  her  sister  on 
their  trip  to  California,  corresponding  with  her  in  her 
absence,  and  treated  her  with  love  and  endearment  in  all 
respects  as  he  had  done  throughout  this  especially  long 
engagement,  tven  up  to  the  very  evening  before  her  de- 
parture for  Rochester  for  the  operation,  when,  as  always, 
he  bestowe<l  upon  her  the  embraces  and  caresses  of  a 
lover;  yet  never  once,  then  or  at  any  other  time,  intimated 
that  he  desired  any  modification  of  the  marriage  contract ; 
but,  on  the  contrary,  upon  an  occasion  shortly  before  her 
departure  for  Rochester,  the  plaintiff,  in  speaking  to  de- 
fendant of  her  illness,  and  stating  to  him  that,  if  he  ever 
got  tired  of  her  or  came  not  to  care  for  her^  she  hoped  he 
would  tell  her  so  and  they  would  fix  matters  up  in  some 
way,  the  defendant  made  answer,  as  testified  to  by  plain- 
tiff, "He  said  he  never  would  give  me  up  as  long  as  there 
was  a  breath  in  my  body."  It  was  not  until  plaintiff  re- 
turned from  Rochester  "good  and  very  happy,"  as  plain- 
tiff and  others  testified,  that  defendant  manifested  a  dis- 
position to  have  no  further  relations  with  her  and  to 
abauxlon  the  engagement.  Under  these  undisputed  facts 
and  eircii instances,  we  submit  that  the  only  verdict  that 
could  be  rendered  is  one  for  plaintiff,  and,  that  being 
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true,  the  objections  to  the  instructions  last  referred  to 
will  be  overruled. 

Objections  are  made  to  a  number  of  other' instructions 
directed  to  the  merits  of  the  case,  but  to  comment  on 
each  separately  would  extend  this  opinion  to  an  unneces- 
sary length.  Suffice  it  to  say  they  have  all  been  ex- 
amined and  considered,  and  we  find  no  error  in  any  or  all 
of  them  to  justify  criticism. 

Again,  objections  are  made  to  numerous  so-called  "in- 
structions," but  which,  although  paragraphed  and  num- 
bered, consist  simply  of  a  recital  of  facts  alleged  in  the 
pleadings.  Some  of  these,  however,  contain  averments  of 
the  pleadings  to  support  which  no  evidence  was  oflFered. 
This  is  not  good  practice  and  ought  to  be  avoided,  as  far 
as  pos^ble,  and  the  court  should  submit  to  the  jury  only 
such  issues  in  support  of  which  at  least  some  evidence 
has  been .  admitted. 

The  final  objection  of  defendant  is  that  the  verdict  is 
excessive,  and  to  such  an  extent  as  unmistakably  shows 
passion  and  prejudice  on  the  part  of  the  jury  that  ren- 
dered it.  While  the  amount  awarded  may  be  somewhat 
more  than  should  be  permitted  to  stand,  we  are  not  of  the 
opinion  that  it  is  excessive  to  such  an  extent  as  indicates 
passion  or  prejudice  on  the  part  of  the  jury,  demanding  a 
retrial  of  the  case,  or  that,  under  the  rule,  forbids  this 
court  from  properly  adjusting  the  amount  to  be  awarded. 

There  is  no  doubt  but  the  plaintiff  is  entitled  to  a  sub- 
stantial sum  for  the  breach  of  this  contract.  She  gave  up 
more  than  20  years  of  her  young  life  to  the  defendant's 
courtship  of  her,  materially  aiding  him  in  his  business 
and  social  life  throughout  this  long  period,  excluding 
herself  in  the  meantime  from  the  attentions  of  all  others 
and  the  opportunities  which  might  have  been  hers  to  con- 
tract marriage  with  another,  until  now  she  has  reached 
an  age  quite  beyond  the  ordinary  marriageable  age  of  a 
maiden.  On  the  other  hand,  it  must  be  said  to  the  credit 
of  the  defendant  that  throughout  all  the  years  of  his  en- 
<;'agement  to  plaintiff  his  relations  with  her  have  never  been 
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other  than  honorable,  kind  and  indulgent  in  every  respect 
until  the  final  breach  occurred. 

The  evidence  shows  both  the  reputed  and  actual  wealth 
of  the  defendant,  at  the  time  of  the  breach,  to  be  all  the 
way  from  |50,000  to  |75,000.  The  actual  wealth  of  de- 
fendant is  by  no  means  the  sole  basis  on  which  damages  in 
a  case  of  this  nature  are  to  be  measured,  but  it  is  a  cir- 
cumstance which  will  be  considered  in  fixing  a  proper 
amount.  We  are  of  the  opinion  that  justice  will  be  fully 
subserved  by  a  reduction  of  f 5,000  from  the  judgment  as 
awarded,  leaving  a  judgment  of  f  17,000  as  the  amount  to 
be  recovered. 

The  order  will  therefore  be  that,  if  within  20  days  from 
the  filing  of  this  opinion  the  plaintiff  file  in  this  court  a 
remittitur  of  ^5^000^  the  judgment  so  reduced  will  be. 
affirmed;  otherwise,  the  case  will  stand  reversed  and  a 
new  trial  ordered. 

Affirmed  on  condition. 

Aldrich^  J.,  dissents. 


Barnfa'  McShanb^  appellee,  v.  Cornelius  Murray  bt 

al.^  appellants. 

Filed  July  7,  1921.    No.  21682. 

1.  States:  Action:  Waiveb.  Where  by  its  Constitution  the  state  is 
immune  from  suits  against  it  except  as  the  legislature  otherwise 
proYides,  the  immunity  thus  provided  cannot  be  waived  by  a 
voluntary  general  appearance  in  the  case  and  a  participation  in 
the  trial  thereof  upon  its  merits  by  the  attorney  general  in  an 
unauthorized  action  brought  against  the  state. 

2.    :    Unauthobized  Actions.    A  decree  rendered  against  the 

state  under  the  circumstances  above  stated  is  void  as  against  the 
state,  and  upon  appeal  to  this  court  will  be  vacated  and  set  aside 
in  so  far  as  the  same  seeks  to  bind  the  state. 

3.  Dismissal  and  Nonsuit.  Such  dismissal  of  the  state  from  the  litiga- 
tion, however,  does  not  affect  the  action  against  other  defendants 
against  whom  the  plaintiff  had  a  right  to  maintain  a  suit. 
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4.  BonndMcles:  Establishment:  Suf-Fici£NCY  of  Evidence.  In  a  dis- 
pute arising  between  plaintiff  and  defendants  as  to  the  true 
boundary  line  between  their  adjoining  lands,  the  sole  question  de- 
pendM'  upon  the  genuineness  of  a  certain  alleged  original  govern- 
ment quarter  corner.  The  trial  court  found  for  the  plaintiff  and 
established  the  comer  as  contended  for  by  the  plaintiff.  Evi- 
dence examined,  and  held  to  support  the  decree  of  the  lower  court. 

Appe.\l  from  the  district  court  for  Sheridan  county: 
AViLUAM  H.  Wbstovek,  Jt  I)GE.  Affirmed  in  part,  and 
reversed  in  part 

Clarence  A,  Davis,  Attorney  General,  and  Mason 
^yhcelery  for  appellants. 

J\  tJ,  iiiJmore  and  •/.  //.  Kdmnnds,  contra. 

Heard  before  Moruissey,  C.J.,  Aldrich,  Flansburg  and 
Rose,  JJ.,  Dickson  and  Troup,  District  Judges. 

Troi-p,  District  Judge. 

This  is  a  suit  for  an  injunction.  Plaintiff  is  the  owner 
and  in  possession  of  the  southeast  quarter  of  section  25, 
townshi|)  32,  range  46,  and  defendant,  Cornelius  Murray, 
is  the  lessee  and  in  possession  of  the  north  half  of  section 
36,  same  township  and  range,  and  all  in  Sheridan  county, 
Nebraska;  the  latter  description  being  a  pai't  of  the 
school  land  owned  and  leased  by  the  state  of  Nebraska 
and  coming  to  the  defendants  Murray  in  1911  through 
mesne  assignments  of  the  lease,  and  lying  immediately 
south  of  said  section  25. 

A  dispute  having  arisen  between  the  plaintiff  and  de- 
fendant Murray  as  to  the  location  of  the  true  boundary 
line  between  the  two  sections,  and  plaintiff  claiming  that 
the  defendants  were  undertaking  to  enter  upon  and  culti- 
vate a  portion  of  the  land  lying  within  the  disputed 
tract,  but  whicli  plaintitt'  alleges  belongs  to  him,  he  in- 
stituted! this  action  in  April,  1917,  to  enjoin  the  defend- 
ants from  so  doing.  Upon  i)resenting  plaintiff's  petition 
to  the  judge  of  the  district  court  for  Sheridan  county,  a 
restraining  oi*der  was  issued  against  the  defendants  ac- 
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cordingly,  and  the  same  remained  in  force  and  effect 
until  the  final  decree  in  Jnne,  1920. 

At  the  commencement  of  the  action,  Cornelius  Murray 
and  John  Murray,  only,  were  made  defendants.  A  year 
thereafter,  however,  but  without  leave  of  court  to  make 
additional  parties  defendant  or  to  issue  summons  there- 
for, a  summons  was  issued  against  and  sensed  upon  the 
state  of  Nebraska,  commanding  it  to  answer  it  in  the 
usual  time  thereafter. 

None  of  the  defendants  having  answereil,  on  February 
5,  1920,  the  court  entered  an  order  requiring  all  defend- 
ants to  answer  the  petition  of  the  plaintiff  on  or  before 
March  8,  1920.  Without  interposing  any  objection  to 
the  action  thus  taken  by  the  plaintiff  in  seeking  to  bring 
the  state  into  the  litigation,  on  February  20,  1920,  the 
state  filed  its  answer,  setting  out  the  fact  that  the  state 
was  the  owner  of  the  land  referred  to  in  section  36;  that 
it  had  leased  tlie  same  to  its  codefendants  herein  and  put 
them  in  possession  thereof;  that  it  had  theretofore  caused 
said  fand  to  be  surveyed,  and  that  the  disputed  tract  falls 
Avithin  the  boundaries  of  section  36,  and  asked  that  plain- 
tiff's action  be  dismissed.  At  about  the  same  time  the 
defendants  Murray  filed  their  joint  answer,  in  which  they 
set  forth  substantially  the  same  facts  as  contained  in  the 
answ^er  of  the  state.  The  plaintiff  replying  denied  all  new^ 
matters  set  forth  in  the  respective  answere. 

A  trial  was  had  to  the  court,  and  on  June  17,  1920,  a 
final  decree  was  rendered  by  the  court,  finding  generally 
for  the  plaintiff  and  against  all  the  defendants;  found 
the  boundary  line  between  the  two  sections  to  be  as 
claimed  by  the  plaintiff;  found  the  corner  designated  in 
the  evidence  as  the  "McShane''  corner  to  be  the  location 
of  the  original  government  quarter  corner,  and  established 
the  same  as  such  by  the  decree,  and  made  the  restraining 
order  theretofoi'e  granted  a  perpetual  injunction.  The 
defendants  appeal. 

The  appellants  fiist  contend  that  the  plaintiff  has  no 
lawful  right  or  authority  to  sue  the  slate  in  an  action  like 
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the  present  one  and  was  without  authority  or  legal  right 
to  make  it  a  party  to  the  litigation,  and  cites  antboritieu 
in  support  thereof.  We  are  constrained  to  hold  that  the 
position  of  the  state  on  this  point  is  well  taken  and  must 
be  sustained.  Section  22,  art.  VI,  of  the  Constitution  of 
Nebraska,  provides:  ^*The  state  may  sue  and  be  sued, 
imd  the  legislature  shall  provide  by  law  in  what  manner 
and  in  what  courts  suits  shall  be  brought.''  Under  this 
provision,  of  course,  no  action  can  be  bi-ought  against  the 
state  unless  and  until  the  legislature  has  so  provided. 
The  legislature  of  the, state  has  acte<l  in  pursuance  of  this 
provision  of  the  Tonstitution  and  has  specified  certain 
classes  of  actions  whicli  may  be  brought  against  the 
state.  Rev.  St.  1913,  sec.  1177.  In  the  case  of  State  v. 
f^toiit,  7  Neb.  89,  this  court  held  that  the  section  of  the 
statute  above  referral  to  "covers  all  the  various  claims 
and  demands  on  which  the  state  may  be  sued."  See,  also, 
k^tate  V.  Mortensen,  (>9  Neb.  37(5.  It  is  quite  evident  that 
the  action  at  bar  is  not  one  within  any  of  the  classes 
mentioned  in  said  section  of  the  statute,  and  we  are  not 
cite<l  to,  nor  are  we  aware  of,  any  other  provision  enacted 
by  the  legislature  since,  which  wouhl  authorize  the  main- 
tenance of  an  action  in  the  nature  of  the  one  at  bar 
against  the  state.  Indecnl,  judging  from  the  entire  silence 
of  plaintiff's  brief  on  the  subject,  we  assume  that  plaintiff 
is  not  resisting  this  claim  made  on  the  part  of  the  state. 
Of  course,  if  the  plaintiff  had  no  authority  or  legal  right 
to  make  the  state  a  party  to  this  action  or  maintain  this 
suit  against  it,  the  voluntary  appearance  by  the  attorney 
general  in  behalf  of  the  state  and  his  failure  to  object  to 
the  jurisdiction  of  the  court  over  the  state  did  not,  and 
could  not,  in  any  wise  bind  the  state  so  as  to  make  the 
decree  rendered  against  it  of  any  validity.  The  exception 
of  defendants  in  the  particular  stated  is  therefore  sus- 
tained, and  so  much  of  the  decree  of  the  lower  court  as 
purports  to  adjudicate  the  matters  in  suit  against  the 
state  is  vacate<l  and  sot  aside  and  the  action  as  against 
the  state  dismissed. 


■y^ 
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However,  a  dismissal  of  the  state  from  the  litigation 
does  not  affect  the  action  as  to  the  other  defendants. 
The  plaintiff  would  still  have  the  right  of  action  against 
them  personally  to  restrain  them  from  taking. possession 
of  premises  already  in  the  possession  of  jdaintift*.  And 
this  brings  us  to  a  consideration  of  the  case  upon  its 
merits. 

In  1882  a  government  survey  was  made  of  the  two  sec- 
tions involve<l  in  this  controversy  and  adjacent  sections, 
at  which  time  the  section  corners  and  some,  perhaps  all, 
of  the  quarter  section  corners  were  located  and  marked. 
This  dispute  as  to  the  location  of  the  true  boundary  line 
liaving  arisen,  the  defendants  Murray,  in  the  year  1914, 
applied  to  the  state  commissioner  of  public  lands  and 
buildings  to  have  the  correctness  of  the  former  survey  of 
section  3G  tested,  in  pursuance  of  the  provisions  of  sec- 
tions 5563,  r>5()4,  and  55<>fi,  IJev.  St.  1913.  In  pursuance  oC 
the  authority  conferred  by  these  i)rovisions  of  the  statute, 
the  commissioner  of  public  lands  and  buihlings  delegated 
one  E.  C.  Sinunons,  then  deputy  state  surveyer,  to  make  a 
rttracement  survev  of  these  lands  with  a  view  of  definitelv 
establishing  the  boundary  line  between  the  two  sections. 
In  March,  1914,  Simmons  made  a  retraceMuent  suiTey  and 
filed  his  report  thereof  accompanied  by  a  blue-print  or 
diagram  of  the  premises,  a  copy  of  which,  with  the  various 
notations  thereon,  being  attached  to  the  recowl  herein. 
The  chief  and  about  the  only  point  of  contention  now  is 
which  one  of  the  two  points  shown  upon  this  plat  is  the 
original  government  quarter  corner,  that  markeil  by  the 
red  letter  '\\'*  and  designated  in  the  evidence  as  the 
'^McShane"  corner,  or  the  one  marked  by  the  red  letter 
"B"  and  designated  in  the  evidence  as  the  "Simmons" 
corner.  As  before  stat(*<l,  the  court  found  tlie  "McShane*' 
corner  to  be  the  true  one  and  so  decreed.  Deputy  state 
suiTcyor  Simmons  in  his  letracement  survey  in  1914 
rejected  the  McSIkuh*  corner  as  not  being  an  original 
government  quarter  corner,  and  established  what  he 
claimed  should  be  the  original  government  quarter  corner 
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at  "B'^  or  8iiuiiiou8  corner.  The  statute  above  referred 
to  (section  5564)  pi^ovides  that,  when  such  survey  shall 
have  been  made  and  properly  approved,  filed  and  re- 
corded, it  '*8hall  be  prima  facie  evidence  of  the  correct- 
ness* thereof."  Is  the  p^^ima  facie  case  thus  made,  to- 
gether witAi  such  other  testimony  introduceil  tending  to 
support  it,  overcome  by  direct  and  positive  evidence 
against  its  correctness?    We  think  it  is. 

The  plaintiif  testified  that  in  the  year  1885  (three  yuars 
after  the  original  survey  was  made)  he,  with  other  mem- 
bers of  the  McShane  family,  first  went  into  possession  of 
the  southeast  quarter  of  section  25  as  homesteaders  and 
has  occupi43d  it  ever  since;  that  sometime  in  July,  1885, 
he  firet  discovere<l  the  now  so-called  ^'ilcShane'-  corner, 
has  been  familiar  with  it  ever  since,  and  described  it  as 
consisting  of  two  pits  and  a  mound,  just  the  same  as  all 
the  other  government  corners  and  corresponding  in  line 
with  other  government  corners  to  the  wtst;  that  they 
built  their  hout^e  about  20  or  30  rods  north  of  this  quarter 
corner;  that  a  number  of  years  later  one  J>all,  the  then 
coujity  surveyor  of  Sheridan  county,  was  engaged  by 
them  to  do  some  surveying  in  that  vicinity,  and  at  that 
time  they  had  him  build  up  this  corner  a  little  more  and 
dug  out  the  |>its  to  do  it  with,  and  that  Hall  at  that  time 
l)Ut  a  brick  in  the  mound,  but,  with  this  exception^  left  it 
just  the  same  as  it  was  before  and  as  it  has  been  since. 
John  McShane,  brother  of  the  plaintiff,  corroborated  the 
plaintiff  in  his  evidence  in  all  material  respects. 

Witness  Sage  testified  that  in  the  year  1887  he  leased 
the  school  section  in  question  for  a  horse  pasture,  and,  in 
endeavoring  to  locate  its  boundaries  in  company  with  the 
plaintiff,  the  plaintiff  at  that  time  showed  him  the  quar- 
ter corner  now  called  the  "McShane'*  comer,  that  he 
examined  it  and  took  it  to  be  a  government  corner,  but 
because  it  was  a  short  section  he  abandoned  the  lease. 

Witness  Linden  testified  that  his  homestead  was  just 
east  of  the  school  section,  where  he  had  lived  since  1884 ; 
that  he  was  acquainte<l  with  the  boundary  lines  and  sec- 
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tion  corners  in  that  vicinity;  that  he  first  saw  what  is 
called  the  "McShane''  quarter  corner  in  1885,  and  that 
it  looked  to  him  like  all  the  rest  of  the  quarter  comers 
around  there,  and  was  in  line  with  the  rest  of  the  comers 
to  the  west^  but  not  with  those  to  the  east. 

Surveyor  Simmons,  called  in  behalf  of  the  defendants^ 
testified  that  he  had  been  surveyor  and  civil  engineer 
since  1875  and  had  done  a  great  deal  of  retracement  of 
old  lines;  that  he  had  made  the  retracement  of  the 
boundary  line  of  section  36  in  this  case;  that,  after  locat- 
ing the  four  original  government  section  corners,  he  went 
to  and  examined  the  comer  now  called  the  "McShane'^ 
quarter  corner,  which  he  said  seemed  to  have  been  re- 
cently built,  and  had  two  lai*ge  pits  and  a  mound  with  a 
brick  in  it,  which  he  said  compared  with  other  comers 
established  by  former  county  surveyors,  and  thut  the  gov- 
ernment did  not  use  bricks  in  establishing  its  comers. 
Upon  being  asked:  ^'Did  the  physical  marking  of  the 
McShane  corner  differ  in  any  other  way  from  the  mark- 
ings of  government  corners?''  he  answered :  "I  don't  know  . 
as  it  does,  I  don't  recall  any  special  features."  Being  of 
the  opinion  that  the  quarter  comer  called  the  "McShane" 
corner,  marked  "A"  on  the  plat,  was  not  the  original  gov- 
ernment corner,  Simmons  rejected  it  and  located  the 
quarter  comer  at  the  point  marked  "B"  on  the  plat  and 
called  the  "Simmons"  comer. 

Witness  McCarthy  testified  that  he  had  been  a  surveyor 
since  1868,  and  is  the  present  county  surveyor  of  Sheridan 
county;  is  familiar  with  the  comers  of  section  36;  first 
saw  the  McShane  corner  about  ten  years  ago ;  consisted  of 
two  pits  and  a  mound  with  a  brick  in  it;  pits  were  large 
and  were  in  northeast  and  southwest  direction,  and,  after 
making  some  measurements  respecting  it,  thought  some- 
thing peculiar  about  it  and  could  not  give  it  credit  for 
being  the  original  corner. 

Cornelius  Murray,  one  of  the  defendants,  testified  that 
he  had  lived  in  Sheridan  county  for  35  years,  and  on    * 
section  36  since  1911;  is  familiar  with  the  government 
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corners  of  30;  fii*st  t^aw  the  McShane  corner  about  1900; 
in  June^  1885,  he  and  the  plaintiflE  herein,  having  located 
the  northeast  government  corner  of  36,  secured  a  sur- 
veyoi-'s  chain  and  chained  pretty  straight  west  for  half 
a  mile  to  locate  the  quarter  comer,  but  could  not  find  it, 
although  they  hunted  all  around,  and  is  positive  it  was 
not  there  in  June  of  that  year. 

Three  other  witnesses  testifieil  on  behalf  of  the  de- 
fendants. One  who  had  lived  in  the  vicinity  since  1884 
said  he  first  saw  the  McShane  corner  in  1890,  but  could 
not  say  it  was  not  there  before.  Another  who  lived  in 
the  neighborhood  since  1905  said  he  first  saw  it  about 
ten  years  ago.  Another  who  had  lived  in  the  vicinity 
since  1887  first  saw  the  ilcShane  corner  sometime  in  the 
nineties.  This  closes  the  testimony  on  the  subject  excejit 
;i  few  field  notes  which  will  be  referred  to  presently. 

Of  .course,  the  testimony  of  these  witnesses  who  say 
they  did  not  see  the  McShane  corner  until  a  greater  or 
less  number  of  yeai-s  after  1885,  but  who  had  never  en- 
deavored to  see  it  and  had  no  interest  in  its  discovery 
or  location,  avails  little  or  nothing  as  against  the  posi- 
tive evidence  of  persons  who  actually  did  see  it  in  1885 
and  have  been  familiar  with  its  existence  ever  since  that 
time.  So  it  seems  to  us  that  we  are  compelled  either  to 
find  that  the  four  witnesses — the  plaintiff,  his  brother, 
Sage,  and  Linden — swore  falsely,  or  accept  as  a  fact  con- 
clusively established  that  the  McShane  corner,  such  as  it 
was,  was  in  existence  at  the  point  claimed  by  the  plaintiff 
as  early  as  1885  at  least.  If  so,  what  proved  fact  or  even 
suspicion  under  the  evidence  justifies  a  finding  that  said 
comer  is  not  a  genuine  government  corner?  The  defend- 
ants have  introduced  certain  field  notes  of  the  1882  sur- 
vey which  they  claim  are  in  corroboration  of  their  theory. 
It  is  doubtful  whether  in  this  case  recourse  may  be  had 
to  the  field  notes  to  contradict  the  genuineness  of  the 
McShane  corner  as  established  by  the  evidence.  The  case 
of  the  State  r.  Bally  90  Neb.  307,  seems  to  announce  the 
correct  rule  in  this  respect: 
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"Monuments  erected  by  the  government  snrveyor  to 
mark  the  section  corners  according  to  his  survey  will 
control,  although  in  conflict  with  his  field  notes.  If  the 
monuments  have  been  obliterated,  but  their  location  can 
be  ascertained  from  a  consideration  of  the  testimony  of 
witnesses  who  know  and  testify  to  the  fact,  the  site  thus 
established  will  control.  If  the  monuments  have  been  de- 
stroyed and  their  original  location  cannot  be  established 
by  other  proof,  i*ecourse  may  be  had  to  the  field  notes  of 
the  original  suiTey.'' 

The  McShane  comer  was  discovered  in  the  summer  of 
1885,  but  three  yeai*s  after  the  original  survey,  and  at  the 
time  when  and  by  the  first  settlers  who  went  upon  that 
land  and  all  described  it  as  looking  like  all  the  other  gov- 
ernment corners.  It  has  never  been  obliterated  or  de- 
stroyed, but  has  been  a  known  corner  ever  since.  Under 
the  rule  above  stated  it  would  seem  that  the  field  notes 
cannot  be  permitted  to  displace, a  fixed  corner  thus  estab- 
lished. Besides,  the  field  notes  are  not  corroborated  by 
the  discovery  of  a  monument  of  any  character,  pits, 
mounds,  sandstone  or  anything  else  in  the  vicinity  of  the 
so-called  "Simmons''  conaer,  although  no  doubt  diligenc 
search  has  been  nmde  for  the  same.  It  is  true  that  the 
lino  connecting  the  McShane  corner  with  the  northwest 
and  northeast  cornel's  of  the  section  is  not  a  straight 
line,  and  that,  to  our  minds,  is  the  strongest  evidence 
against  the  genuineness  of  the  McShane  corner,  but 
neither  will  courses  and  distances  be  allowed  to  prevail 
over  original  government  corners  convincingly  estab- 
lished by  evidence.  We  have  much  respect  for  the  opin- 
ions of  the  witnesses  Simmons  and  McCarthy  as  practical 
and  experienced  surveyors  and  believe  they  honestly  en- 
tertain a  doubt  that  the  so-called  McShane  corner  is  the 
true  original  government  corner,  but  we  think  the  evi- 
dence does  not  support  such  doubt.  We  think  the  deci^ee 
of  the  lower  court,  as  to  the  defendants  other  than  the 
Slate,  was  right  and  should  be  affirmed. 

As  before  stated,  so  much  of  the  decree  of  the  lower 


Vol.106]  JANUARY  TEKM,  1921.  521 


Burton  v.  Lincoln  Traction  Co. 


court  as  purports  to  adjudicate  the  matters  in  suit 
against  the  state  of  Nebraska  is  vacated  and  set  aside  and 
the  action  as  against  the  state  dismissed.  As  to  the 
other  defendants,  the  decree  is  affirmed. 

Judgment  accordingly. 


Daniel  H.  Bukton,  appellee,  v.  Lincoln  Traction  Com- 
pany, APPELLANT. 

Filed  July  7,  1921.    No.  21701. 

1.  Negligence:  Question  fob  Jury.  "Issues  as  to  the  existence  of 
negligence  and  contributory  negligence,  and  as  to  the  proximate 
cause  of  an  Injury,  are  for  the  Jury  to  determine,  when  the  evi- 
dence as  to  the  facts  is  conflicting,  and  where  different  minds 
might  reasonably  draw  different  conclusions  as  to  these  questions 

*  from  the  facts  established."  City  of  Omaha  v,  Houliha^i,  72  Neb. 
S26. 

2.    :  .    Evidence  in  the  case  at  bar  examined,  and  held, 


the  same  required  the  application  of  the  rule  above  quoted. 

Appeal  from  the  district  court  for  Laucaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Hall,  Baird  d-  Williams,  for  appellant. 

U.  N.  Mattley,  contra. 

Heard  before  Mouuissey,  C.J.,  Flansburg  and  Rose, 
JJ.,  Dickson  and  Troup,  District  Judges. 

Troup,  District  Judge. 

The  plaintiff,  Daniel  H.  Hurton,  brings  this  action 
against  the  defendant,  Lincoln  Traction  Company,  to  re- 
cover damages  for  personal  injuries  to  himself  alleged 
to  have  been  sustained  through  the  negligence  of  the  de- 
fendant company  by  a  collision  of  one  of  the  defendant's 
street  cars  with  plaintiff's  team  and  wagon  at  the  inter- 
section of  Twentv-seventh  and  W  streets  in  the  citv  of 
Lincoln. 
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The  nogligence  rliarged  against  the  ilefendant  is  that, 
just  before  and  at  the  time  the  accident  happendd^  it 
was  nmniiig  its  ear  at  an  unreasonahle  and  reckless  rate 
of  speed,  and  that  it  was  negligent  in  the  operation  of  said 
ear  in  that  it  failed  to  keep  the  same  under  proper  con- 
trol as  it  approached  the  intersection  where  the  accident 
occurred,  and  although  the  plaintiff,  before  and  at  the 
time  he  entered  upon  said  intersection,  was  in  plain  view 
of  the  defendant's  motorman  operating  said  car,  he  negli- 
gently failed  to  re<luce  its  speed  or  give  plaintiff  timely 
warning  of  the  approach  of  said  car,  thus  colliding  with 
plaintiff's  wagon  and  injuring  the  plaintitT. 

The  defendant,  answering,  denies  the  averments  of 
negligence  attributed  to  the  defendant,  and  alleges  that 
the  injuries  re<*eived  by  the  plaintiff'  were  due  to  the 
negligen(*e  of  the  plaintiff'  in  attempting  to  cross  the  de- 
fendant's track  in  front  of  the  defendant's  moving  car 
under  such  circumsiances  that  it  was  impossible  for  the 
operator  of  said  ear  to  avoi<l  the  accident. 

The  rei)ly  of  plaintiff  denies  the  allegations  of  the 
answer  attributing  negligence  to  the  plaintiff.  A  trial 
(/f  the  case  before  court  and  jury  resulted  in  a  verdict 
and  judgment  for  i>laintiff,  from  which  defendant  appeals. 

The  defendant  having  made  a  motion  for  a  directed 
verdict  at  the  close  of  plaintiff''s  evidence,  and  renewing 
the  same  at  the  close  of  all  of  the  evidence,  and  making  a 
like  complaint  on  its  motion  for  a  new  trial,  which  mo- 
tions were  all  overruled,  now  submits  three  assignments 
of  error,  but  all  of  the  same  import,  which  may  be 
sumnuMl  up  in  the  single  statement:  "That  the  testimony 
in  the  case  established  the  gross  negligence  of  the  plain- 
tiff and  failed  to  establish  any  negligence  on  the  part 
of  the  defendant."  It  seems  to  be  agreed  by  both  the 
jdaintiff  and  the  defendant,  in  which  .agreement  this  court 
concurs,  that  the  above  proposition,  in  turn,  resolves  itself 
into  the  question  whether  upon  the  whole  case  the  evi- 
dence was  such  as  required  its  submission  to  the  jury,  or 
should /a  verdict  have  been  directed  for  the  defendant. 


Vol.  106]  JAKUAKY  TEKM,  1921.  523 


Burton  v.  Lincoln  Traction  Co. 


It  is  in  evidence  that  when  plaintiff  drove  his  team  and 
wagon  across  the  defendant's  track  about  100  yards  south 
of  the  intersection  where  the  accident  happened^  for  the 
purpose  of  driving  north  on  the  right-hand  side  of  the 
street,  he  looked  both  north  and  south  and  saw  no  car  at 
all  to  the  south  and  w^as  certain  there  was  none  nearer 
than  Vine  street,  100  yards  away.  He  then  drove  north  on 
Twenty-seventh  street  parallel  with  defendant's  track 
at  the  rate  of  about  4  or  5  miles  an  hour  for  the  distance 
of  about  150  feet,  which  took  him  to  the  intersection  of 
Twenty-seventh  and  W  streets,  where  the  accident  oc- 
curred. It  is  admitted  by  the  plaintiff  that  he  did  not  again 
look  south  for  an  approaching  street  car  before  venturing 
to  cross  defendant's  track  at  the  W  street  intersection. 
This  fact  alone,  however,  is  not  necessarily  conclusive 
evidence  of  negligence.  It  depends  much  upon  what  con- 
sideration should  be  given  to  the  fact  that  the  plaintiff 
liad  looked  for  street  cars  to  the  south  a  moment  or  two 
before  and  saw  none.  In  the  esse  of  Fairbanks  v.  Bangor , 
O.  d  O.  R.  Co.,  95  Jle.  78,  it  is  said:  "There  is  no  abso- 
lute rule  of  law  that  a  person  riding  along  a  street  must 
look  and  listen  for  an  approaching  car  before  entering 
upon  the  track  of  an  electric  railway.  Whether  his  fail- 
ure to  look  and  listen  amounts  to  negligence  must  be  de- 
termined from  all  the  facta  and  circumstances  proved.'' 
See,  also,  Rohhins  v.  Springfield  Street  R.  Co.,  165  Mass. 
30;  Watson  v.  Boone  Electric  Co..  163  la.  316;  Callett  v. 
Ventral  California  Traction  Co.,  36  Cal.  App.  240;  Wah 
lenburg  v.  Missoutn  P.  R.  Co.,  86  Neb.  642. 

But,  even  assuming  that  the  act  of  the  plaintiff  in  at- 
tempting to  cross  the  intersection  under  the  circum- 
stances he  did  was  negligence  on  his  part,  neither  would 
this^fact  alone  necessarily  bar  plaintiff's  right  to  recover. 
The  plaintiff's  right  to  recover  would  still  depend  upon 
the  conduct  of  the  defendant  and  the  manner  in  which 
it  operated  its  car  in  approaching  the  intersection  while 
plaintiff  was  in  the  act  of  making  the  crossing,  and 
whether  the  defendant  was  negligent  or  not  in  the  opera- 
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tion  of  its  car  at  this  point,  under  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence.  "Negligence  of 
plaintiff  in  driving  across  a  street  railway  track  without 
stopping  to  look  and  listen  will  not  excuse  the  company 
from  its  duty  to  use  reasonable  diligence  to  stop  its  car 
after  discovering  the  perilous  situation,  and  if  its  failure 
to  do  so,  after  seeing  the  danger,  directly  and  immediately 
causes  an  injury  to  him,  the  company  may  be  held  liable 
for  such  injury."  Omaha  Street  R.  Co.  v.  Larson,  70  Neb 
591.  See,  also,  McKennan  t\  Omaha  d-  C.  B.  Street  R. 
Co.,  97  Neb.  281.  This  was  the  rule  of  law  even  when 
any  act  of  contributory  negligence  of  the  plaintiff  would 
bar  recovery.  HatTis  v.  lAncoln  Traction  Co,y  78  Neb 
(>81.  A  double  reason  exists  for  the  recognition  of  the 
rule  at  this  time,  in  view  of  the  comparative  negligence 
statute.     Rev.  St.  1913,  sec.  7892. 

The  motorman  in  charge  of  the  operation  of  defendant's 
car  testified  that  he  fii*st  saw  the  plaintiff  when  he  came 
out  of  the  lumber  yard  with  his  team  and  wagon  and 
cro8se<l  the  street  to  the  right-hand  side  thereof  and  pro- 
ceeded northward  at  the  time  the  defendant's  car  was 
crossing  Vine  street,  450  feet  to  the  south,  and  that  he 
had  the  plaintiff  in  plain  view  from  that  time  until  the 
collision  at  or  near  the  intersection  of  W  street;  that  he 
was  running  from  8  to  10  miles  an  hour  and  could  stop 
his  cai%  when  running  at  that  rate  of  speed,  within  25  or 
30  feet;  that  when  within  about  35  feet  of  the  plaintiff 
he  sounded  the  gong,  and  that  when  it  became  apparent 
that  plaintitl:  was  attempting  to  cross  the  track  the  car 
was  between  20  and  25  feet  away  from  plaintiff's  wagon, 
"then  I  applied  the  air,  that  is  all  there  is  to  it;"  that 
the  defendant's  car  then  hit  the  wagon,  but  not  hard 
enough  to  jolt  it  much,  and  the  car  stopped  exactly  where 
the  wagon  was  hit. 

The  plaintiff  testified  that  he  was  upon  the  crossing 
when  he  first  saw  defendant's  car ;  that  his  attention  was 
first  attracted  to  it  by  the  ringing  of  the  bell,  and  which 
seemed  to  him  at  that  time  was  about  50  or  60  feet  away, 
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but  that  it  was  upon  him  in  an  instant ;  that  the  car  hit 
his  wagon  two  times,  and  that  it  was  the  second  time  that 
caused  him  to  be  thrown  from  the  wagon  and  injured. 

Other  witnesses  also  testified  to  diflfei*eut  versions  as  to 
how  the  accident  happened,  but  we  think  enough  has  been 
stated  to  show  that  there  was  such  a  conflict  in  the  evi- 
dence upon  material  issues  as  to  require  a  submission 
of  the  case  to  the  jury.  "Issues  as  to  the  existence  of  neg- 
ligence and  contributory  negligence,  and  as  to  the  proxi- 
niate  cause  of  an  injury,  are  for  the  jury  to  determine, 
when  the  evidence  as  to  the  facts  is  conflicting,  and  where 
different  minds  might  reasonably  draw  different  conclu- 
sions as  to  these  questions  from  the  facts  established,'^ 
City  of  Omaha  v.  Houlihan,  72  Neb.  326.  See,  also, 
Kafka  v.  Union  Stock  Yards  Co,,  87  Neb.  331. 

We  think  the  conflict  in  the  evidence  in  the  case  at  bar 
required  the  application  of  the  rule  above  quoted.  The 
trial  court  submitted  all  the  issues  concerning  which 
there  was  a  conflict  of  testimony  to  the  jury  by  appro- 
priate instructions,  to  which  no  complaint  is  made.  We 
think  the  court  did  not  err  in  so  doing,  and  the  judgment 
below  is,  therefore, 


Affirmed. 


Stockmen's  State  Rank,  appellee,  v.   H.   G.    Fisher, 

appellant. 

Fu-BD  July  7.  1»21.    No.  21733. 

1.  BiUs  and  Notes:  Bona  Fide  Pubciiaseb:  Insubance  Pbemiuai 
Note.  Where  the  statute  provides  that  "it  shan  be  unlawful  for 
any  company  or  ae^nt  thereof  to  hjrpothecate,  sell  or  dispose  of  a 
promiseoFy  note,  received  in  payment  for  any  part  of  a  premium 
on  a  policy  of  insurance  applied  for  under  the  provisions  of  this 
chapter,  prior  to  the  delivery  of  the  policy  to  the  applicant"  (Rev. 
St.  1913,  sec.  3291),  and  it  appears  from  the  testimony  that  the 
applicant  for  insurance  executed  and  delivered  his  note  to  the 
agent  for  the  insuranoe  company  for  the  premium  therefor,  which 
agcfnt  almost  immediately,  and  before  the  policy  of  Insuranee  had 
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been  delivered  to  the  applicant,  sold  and  transferred  said  note  to 
tlie  plaintiff  bank,  with  full  knowledge  on  the  part  of  said  bank  of 
the  purpose  for  which  said  note  had  been  given,  and  that  the 
policy,  for  the  premli^m  on  which  said  note  had  been  given,  had 
not  been  delivered  to  the  maker  of  said  note,  held,  that  plaintift 
was  not  a  bona  fide  holder  of  said  note  and  could  not  recover 
thereon. 

2  Oases  XMstinguished.  The  cases  of  Citizcfi^  State  Bank  v.  Nore,  67 
Neb.  69,  and  Bank  of  College  Vietv  v.  Nelson,  ante,  p.  129,  re- 
ferred to  in  the  opinion,  commented  upon,  and  distinguished. 

Appeal  from  the  district  court  for  Dawson  county : 
Hanson  M.  Grimes^  Judge.     Reversed. 

W.  A,  Stewart  and  John  II.  lAixdermarty  for  appellant. 

George  C.  GiUan,  contra. 

Heard  before  Mokuissby^  C.J.,  Flansbukc;  and  Rose, 
tJJ.,  Dickson  and  Troup^  District  Judges. 

Troup,  District  Judge. 

This  is  an  action  upon  a  promissory  note  for  fl65.75, 
which  plaintiff  alleges  was  executed  and  delivered  to  one 
T  A.  McCrystal  on  April  30, 1919,due  September  1,  1919, 
and  by  McCrjstal  sold  and  transferred  to  the  plaintiff^ 
in  due  course,  for  a  valuable  consideration,  and  without 
notice  of  any  defense  to  the  same.  The  note  not  having 
been  paid  by  the  defendant  when  due,  plaintiff  prays 
judgment  for  the  amount  of  said  note  and  interest 

The  defendant,  answering,  denies  that  plaintiff  is  the 
owner  of  the  note  in  suit,  and  denies  that  he  is  indebted 
to  the  plaintiff  in  any  sum  whatever,  but  alleges  that  the 
note  in  question  was  given  by  the  defendant  to  one  T.  A. 
McCrystal,  as  the  agent  of  a  certain  hail  insurance  com- 
pany, and  in  payment  of  a  premium  on  a  policy  of  in- 
surance to  be  issued  by  said  company  to  the  defendant 
against  damage  by  hail;  that  on  the  same  day  on  which 
said  note  was  given  said  McCrystal  sold  and  delivered 
the  same  to  the  plaintiff;  that  at  the  time  of  the  sale  and 
delivery  of  said  note  by  McCrystal  to  the  plaintiff  the 
said  policy  of  insurance  had  not  been  delivered  to  the 
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<lefeiidaut,  all  of  which  the  plaintiff  well  knew  at  the 
tiuie  it  purchaseil  said  note;  that  at  the  time  defendant 
made  application  for  said  insurance  he  informed  Mc- 
Crystal  that  4ie  already  had  a  certain  amount  of  insur- 
ance on  his  ci-ops,  wliereupon  McCrystal  expressed  some 
doubt  as  to  whether  further  insurance  could  be  contracte<l 
for,  but  that  he  would  receive  defendant's  application 
subject  to  the  acceptance  of  the  same  by  the  company; 
that  the  defendant  was  never  informed  by  any  one  that 
said  application  had  ever  been  accepted  until  after  the 
crops  pi-ofessed  to  be  ()i'otected  by  said  insurance  had 
been  harvested  and  said  note  became  due;  that  said  de- 
fendant never  received  a  policy  for  said  insurance  at  any 
time;  that  the  attemptcnl  transfer  of  said  note  was  un- 
lawful and  in  violation  of  the  statute  of  this  state,  and 
the  defendant  invokes  said  statute  as  a  complete  defense 
to  this  suit.  The  reply  of  plaintiff  denies  all  new  matter 
pleade<l  in  the  answer.  On  a  trial  of  the  case  to  the 
court,  without  a  jury,  the  court  found  for  the  plaintiff 
and  awarded  judgment  for  the  full  amount  of  said  note, 
with  interest  and  costs.  A  motion  for  a  new  trial  hav- 
ing been  made  and  overruled,  the  defendant  appeals. 

The  statute  referre<l  to  in  defendant's  answer  is  as  fol- 
lows: *'It  shall  be  unlawful  for  any  company  or  agent 
thereof  to  hypothecate,  sell  or  dispose  of  a  promissorj' 
note,  received  in  payment  for  any  part  of  a  premium  on 
£  policy  of  insurance  applied  for  under  the  provisions  of 
this  chapter,  prior  to  the  delivery  of  the  policy  to  the 
applicant/'    Kev.  St.  1913,  sec.  3291. 

The  undispute<l  evidence  shows  that  on  April  30,  1919, 
on  solicitation  therefor  by  one  McCrystal,  an  agent  for  a 
certain  hail  insurance  company,  the  defendant  gave  to 
McCrystal  an  application  for  a  certain  amount  of  hail 
insurance  upon  defendant's  growing  crops,  upon  which 
some  insurance  already  existed;  that,  because  of  some 
doubt  expressed  as  to  whether  the  insurance  company 
would  accept  the  application  for  the  increased  insur- 
ance, McCrystal  state<l  to  the  defendant  that  he  would 
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receive  the  application  subject  to  the  company's  ac- 
Ci^ptance  of  the  s^iuie;  that  at  the  same  time  the  defend- 
ant executed  and  delivered  to  McCrystal  the  note  in 
suit ;  that  on  the  same  day,  or  the  day  ^following  the 
giving  of  the  note  and  application  to  McCrystal,  and 
before  the  application  had  been  accepted  by  the  insur- 
ance company,  or  a  policy  of  insurance  delivered  to  the 
<Iefcndant,  McCrystal  sold  and  disposed  of  defendant's 
note  to  the  plaintiff  herein. 

Under  these  undisputed  facts,  the  act  of  McCrystal  in 
selling  and  disposing  of  this  note  to  the  plaintiff  was  a 
dii*ect  and  positive  violation  of  the  statute  above  quoted, 
and  constitute<l  the  transaction  an  utterly  ill^al  and  void 
one,  so  far,  at  least,  as  McCrystal  is  concerned.  We  as- 
sume that  this  much  must  be  and  i)robably  is  conceded 
by  the  plaintiff.  So  that  the  only  question  left  in  dis- 
pute, and  the  only  one  for  us  to  determine,  is,  did  the 
plaintiff  pui'chaso  and  receive  the  transfer  of  said  note 
from  McCrystal  under  such  conditions  and  circumstances 
as  will  entitle  It  to  recover  thereon? 

There  are  some  other  facts  practically  undisputed  which 
apply  to  the  plaintiff's  participation  in  the  selling  and 
purchasing  of  this  note.  These  are  that  the  plaintiff 
knew,  before  aiul  at  the  time  it  purchased  this  note  from 
McCrystal,  that  the  policy  of  insurance,  the  premium  for 
which  this  note  was  given,  had  not  been  delivered  to  the 
<lefendant,  for  plaintiff  bought  it  either  on  the  very  day 
or  the  day  following  its  execution  and  delivery  by  the 
defendant  to  McCrystal.  In  the  very  nature  of  things 
Kalston,  the  president  of  the  plaintiff  bank,  and  who 
represented  the  bank  in  this  transaction,  knew  that  it 
was  a  practical  impossibility  for  the  policy  to  have  been 

i  executed  and  delivered  to  the  defendant  before  that  time. 

Besides,  there  is  conclusive  evidence  that  Ralston  had 
actual  knowledge  of  and  understood  the  fact  that  the 
policy  had  neither  been  issued  nor  delivered  to  anybody 
at  the  time  he  purchased  this  note,  for  he  testified  that  he 

I  was  familiar  with  the  business  of  writing  hail  insurance. 


Vol.  106J  JANUARY  TERxM,  1921  529 


stockmen's  State  Bank  v.  Fisher. 


aad  had,  himself,  much  experience  as  a  solicitor,  and 
knew  that  a  hail  insurance  company  would  not  send  a 
policy  to  the  insured  until  the  cash  for  the  premium  had 
been  received  by  it,  and  that  one  of  the  reasons  why  he 
purchased  the  note  was  to  furnish  to  McCrystal  the  cash 
to  send  this  company  in  payment  for  this  and  other 
policies. 

Under  these  facts  and  circumstances,  therefore,  can 
plaiatiff  claim  it  took  the  note  free  of  its.  infirmity  an<l 
recover  thereon  i*egardless  of  the  situation?  If  it  did 
and  can,  then  it  was  folly  to  have  written  this  provision 
into  the  statutes,  for  to  sanction  such  a  transaction 
would  defeat  the  sole  and  only  purpose  and  object  of  the 
statute,  namely,  to  prevent  irresponsible  insurance  com- 
panies and  their  ajj;ents  from  realizing  on  the  obliga- 
tions of  applicants  for  insurance  before  delivery  of  the 
policies^  and  without  giving  them  the  protection  con- 
tracted for. 

It  is  said  the  statute  does  not  inveigh  against  the  pui - 
chaser  of  a  note  thus  hypothecated,  but  against  the  seller 
only.  It  is  true  the  statute  does  not,  in  express  terms, 
make  the  act  of  purchasing  a  note,  under  the  circum- 
stances stated,  unlawful.  Nevertheless,  plaintiff,  in 
taking  the  part  it  did  in  the  transaction,  certainly  vio- 
lated the  spirit  of  the  law.  As  said  in  the  defendant's 
brief,  there  could  be  no  seller  without  a  purchaser,  so 
that  when  plaintiff  purchased  said  note  he  knew  Mc- 
Crystal, the  holder  thereof,  had  no  lawful  right  to  sell 
it,  and  that  it  was  a  direct  violation  of  the  written 
statute  for  him  to  do  so.  With  full  knowledge  of  this 
fact,  plaintiff  actively  aided  and  abetted  McCrystal  in 
the  commission  of  the  unlawful  act,  and  without  whose 
aid  the  unlawful  act  could  not  have  been  committed.  In 
our  opinion  such  an  act  on  the  part  of  the  plaintiff  is  an 
•assault  upon  the  law,  as  well  as  upon  good  morals, 
whether  a  particular  statute  made  it  so  or  not,  which 
this  court  will  not  sanction  nor  encourage  by  aiding  the 


530  NEl^JASKA  KEPUKTS.  [Vol.  106 


stockmen's  State  Bank  t.  Fisher. 


<iiie  so  offending  to  i-ecover  on  an  alleged  cause  of  action 
based  solely  upon  the  unlawful  transaction. 

•'The  maxims  *Ex  turpi  causa  non  oritur  actio'  and  ^Ex 
ilolo  malo  non  oritur  actio/  founded  as  they  are  on  sound 
morals,  have  for  a  long  time  been  applied  by  courts  in 
the  practical  administration  of  justice.  Under  the  doc- 
trine t^vpressed  in  these  maxims  it  has  been  said  that  no 
rourt  will  allow  itself  to  be  made  the  instrument  of  en- 
forcing obligations  alleged  to  arise  out  of  a  contract  or 
transaction  which  is  illegal.  The  rule  rests  upon  the 
bi-oad  ground  that  no  court  will  allow  itself  to  be  used 
when  its  judgment  will  consummate  an  act  forbidden  by 
law.  ♦  •  *  The  general  rule  that  no  action  can  be 
based  on  an  illegal  contract  is  therefore  not  open  to 
(juestion."  «  K.  i\  L.  81(>,  sec.  215.  In  Rudolph  v.  Win- 
ters, 7  Neb.  125,  it  is  said:  ''Whenever  a  claim  is  bot- 
tomed on  an  immoral  or  illegal  transaction,  no  right  what- 
ever can  be  founded  upon  su(!h  contract  which  the  law 
will  sanction  or  the  courts  maintain.*' 

The  plaintiff  cites  the  case  of  Citizens  State  Bank  v. 
\ore^  07  Xeb.  (>9,  as  authority  for  the  contention  that 
plaintiff*  has  the  right  to  recover  on  the  note  in  suit.  We 
think  the  case  is  not  in  point.  The  bank,  in  the  case 
cited,  had  no  knowledge  of  any  intirmity  in  the  note  pur- 
chased. In  the  opinion  it  is  said:  "Brett  (the  seller  of 
the  note)  was  a  stranger  in  the  town  and  the  cashier  had 
seen  him  only  once  before,  but  there  is  no  evidence  that 
the  cashier  or  any  of  plaintiff'  in  errtn^'s  officera  or  agents 
had  any  knowledge  or  notice  of  the  purpose  for  which  the 
note  was  given.''  And,  therefore,  the  court  held  the  pur- 
chaser to  be  a  bona  fide  holder.  In  the  case  at  bar,  how- 
ever, the  plaintiff  bank  had  full  and  complete  knowledge 
of  the  infirmity  of  the  note  purchased,  and  therefore  was 
not  a  bona  fide  holder,  neither  was  it  an  innocent  pur- 
chaser under  the  negotiable  instruments  act.  Rev.  St* 
1913>  sec.  5374. 

It  may,  perhaps,  be  proper  here  to  call  attention  to  the 
case  of  the  Fiank  of  College  View  r.  YeJson,  ante,  p.  129 
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In  that  case  this  court  held,  through  RosE^  J.,  delivering 
thu  opinion:  "As  a  general  rule,  courts  will  not  refuse 
to  enforce  a  bank's  contract  for  the  loan  of  money,  or 
disallow  damages  for  a  breach  thereof^  merely  because  the 
amount  lent  exceeds  20  per  cent,  of  the  capital  and  sur- 
plus, notwithstanding  a  statute  penalizing  the  banker  for 
exceeding  that  limit.'^  In  the  body  of  the  opinion  it  is 
said:  "In  limiting  the  amount  of  an  individual  loan  to 
20  per  cent,  of  the  capital  and  surplus  and  in  directing 
punishment  for  exceeding  that  limit,  the  statute  estab- 
lished a  rule  for  the  government  of  the  bank.*- 

The  statute  in  the  case  referred  to  was  not  enacted  for 
the  particular  purpose  of  protecting  the  borrower,  but 
as  "a  rule  for  the  government  of  the  bank.''  Here,  in  our 
opinion,  lies  an  important  distinction  between  the  case 
referred  to  and  the  one  at  bar.  The  statute  in  the  case 
at  bar  was  evidently  enacted  for  the  express  purpose  of 
protecting  the  maker  of  a  note,  executed  under  the  cir- 
cumstances indicated,  who  had  no  part  in  its  Tinlawful 
transfer,  yet  who  may  be  grossly  defrauded  by  such  trans- 
fer except  as  he  is  protected  by  the  statute. 

We  think  the  court  erred  in  rendering  a  judgment  for 
the  plaintiff,  and  the  same  is 

Rbversed. 


Carter  Transfer  &  Storage  Company  et  al.^  appellants^ 
V.  Allen  S.  Carter  bt  al.,  appellees. 

Filed  July  15,  1921.    No.  21452. 

1.  Trade-Kame:  Unfaib  Competition.  Where  an  established  business 
with  a  trade-name  representing  good-will  is  drawn  into  competi- 
tion by  a  recent  rival  wtih  a  name  so  similar  and  so  displayed 
as  to  be  likely  to  mislead  the  former's  customers  and  the  public, 
the  denial  of  a  purpose  to  do  so  has  little  weight  in  the  defense 
of  a  suit  to  prevent  such  a  wrong. 

2.    :  :  Injunction.    Equity   may   enjoin   the   use   of   a 

truck  painted  white  with  the  name  "Carter  Brothers  Transfer" 
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displayed  thereon  In  red  letters,  wliere  it  has  recently  come  into 
competition  with  a  formerly  established  business  built  up  under 
the  trade-name  of  the  "Carter  Transfer  ft  Storage  Company/'  a 
trade-name  representing  good-will,  and  displayed  in  red  letters 
on  trucks  painted  white,  the  similarity  being  such  as  to  be  likely 
to  mislead  the  public  and  the  customers  of  the  latter  company. 

APi*EAL  froui  the  district  court  for  Lancaster  county: 
Elliott  J.  Clements,  Judgk.    Reversed,  tcith  ddrecticns. 

F,  (\  Foster,  O.  K,  Perrin  and  *S.  .1/.  Kier,  for  appel- 
lants. 

Stewart,  Ferrif  ct  Stewart,  contra. 

Heard  before  Mourissey,  C.J.,  Day,  Dean,  Letton  and 
Rose,  JJ. 

Per  Curl\m. 

This  is  a  suit  in  equity  to  enjoin  Alien  S.  Carter  and 
David  O.  Carter,  defendants,  from  using  in  Lincoln  for 
the  transportation  of  freight  for  hire  any  truck,  van,  or 
other  vehicle,  while  painteil  white,  with  the  name  "Carter 
Brothers  Transfer"  thereon  in  red.  The  trial  court  dis- 
missed the  suit,  and  plaintiffs  have  appealed. 

The  controlling  facts  are  not  in  dispute.  There  are 
two  plaintiffs  and  both  are  corporations.  For  more  than 
12  years  one  of  the  plaintiffs,  the  Carter  Transfer  &  Stor- 
age Company,  was  engaged  in  the  business  of  transport- 
ing freight  for  hire  in  Lincoln  and  vicinity.  Its  name 
appeared  on  its  letter-heads  and  other  stationery.  It  had 
over  500  contracts  in  its  corporate  name.  It  had  many 
trucks  and  vans  which  it  used  on  the  public  streets  and 
at  the  railway  stations.  These  were  painted  white  and 
there  was  displayed  thereon  in  red  letters  the  trade-name 
of  "Carter  Transfer  &  Storage  Company."  In  that  name 
the  corporation  acquired  a  good  reputation  and  estab- 
lished an  extensive,  profitable  business.  Prior  to  1919, 
no  one  by  the  name  of  Carter,  except  those  connected 
with  the  Carter  Transfer  &  Storage  (>ompany,  had  been 
engaged  in  the  business  of  transporting  freight  for  Mr?  in 
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Lincoln.  The  other  plaintiff,  the  Globe  Delivery  Com- 
pany, was  and  is  al80  engaged  in  the  buniness  of  trans- 
I)orting  freight  for  hire  in  Lincoln.  In  April,  1919,  the 
lousiness  of  the  two  corporations  was  consolidated  and  it 
has  since  been  carried  on  partly  in  the  name  of  one  and 
partly  in  the  name  of  the  other.  The  principal  owners 
of  the  stock  of  the  Globe  Delivery  (.'ouipany  bought  the 
capital  stock,  business  and  property  of  the  Carter  Trans- 
fer &  Storage  Company,  including  its  good-will  and  the 
right  to  use  its  name,  letter-heads,  other  stationery,  trucks 
and  vans.  The  original  contracts  for  the  transportation 
of  freight  were  carried  out  in  the  name  of  the  Carter 
Transfer  &  Storage  Company  tuid  its  letter-heads  and 
other  stationery  have  been  used  for  that  purpose.  Some 
of  the  vans  and  trucks  as  originally  painted  white  with 
the  tra<le  name  displayed  thereon  in  red  have  been  con- 
tinuously used  without  cliange  since  the  consolidation. 
t)thcr  vans  and  tnicks  now  in  use  bear  the  names  of  both 
corporations,  the  Globe  Delivery  Company  as  successor 
to  the  Carter  Transfer  &  Storage  Company.  In  this  man- 
ner the  new  management  has  sought  to  retain  as  property 
owned  by  plaintiffs  the  good-will  of  both  corporations. 
Prior  to  the  consolidation  each  of  the  two  defendants, 
Allen  S.  Charter  and  David  O.  Carter,  had  been  connected 
with  the  Carter  Transfer  &  Storage  Company  in  one 
capacity  or  another  as  stockholder,  officer  or  employee. 
They  are  sons  of  the  founder  of  the  business  enterprise 
conducted  in  that  corporate  name. 

While  the  business  of  plaintiffs  was  being  conducted 
in  the  names  and  in  the  manner  outlined,  defendants  en- 
gaged in  the  same  business  in  the  same  place  and  used 
on  the  public  streets  of  Lincoln  and  at  the  railway  sta- 
tions a  truck  painted  white  with  the  name  "Carter 
Brothers  Transfer'^  displayed  thereon  in  red  letters. 

Defendants  plead  and  testify  that  they  are  not  using 
the  name  ^*Carter  Brothers  Transfer"  and  their  truck  for 
the  purpose  of  deceiving  the  public  and  the  coBtomers  of 
plaintiffs  or  for  any  purpose  of  diverting  the  business  of 
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plaintiffs  to  themselves.  They  further  plead  and  testify 
that  they  are  engaged  in  the  business  of  transporting 
freight  for  hire  under  their  own  name^  as  they  claim 
a  right  to  do^  operating  their  truck  honestly  in  good 
faith  for  the  purpose  of  doing  a  legitimate  business. 

The  uncontradicted  proof,  nevertheless,  shows  that  at 
least  two  regular  customers  of  the  "Carter  Transfer  & 
Storage  (Company"  gave  their  business  to  "Carter 
Brothers  Transfer-'  after  the  latter  in  that  name  became 
u  competitor,  that  the  mail  of  the  two  rivals  is  often  con- 
fused, and  that  freight  is  sometimes  mixed  at  the  railway 
stations.  Defendants  have  not  been  contented  to  use 
their  own  names  without  employing  words  in  the  name  of 
their  competitor  or  without  imitating  the  latter's  method 
of  display.  They  have  utilized  their  patronymic  with 
^'Brothers''  and  "Transfer'^  in  red  letters  on  a  white  back- 
{ground  on  their  truck.  As  thus  displayed  before  the 
public  there  is  a  marked  similarity  between  the  name 
"Carter  Transfer  &  Storage  Company''  and  "Carter 
Brothers  Transfer.'*  Without  regard  to  the  intentions  of 
defendants  the  similarity  is  well  calculated  to  mislead  the 
public  and  customers  of  plaintiffs  into  believing  that 
"Carter  Brothers  Transfer,'^  thus  displayed  on  the  truck, 
is  the  name  of  the  identical  business  established  by  the 
"Carter  Transfer  &  Storage  Company-'  during  years  of 
rectitude  and  efficient  service. 

(lood-will  in  connection  with  a  business  is  property. 
The  owner  of  a  business  and  of  the  property  used  in  con- 
ciucting  it  is  the  owner  of  the  good-will.  The  name  is  the 
trade  designation  of  the  business  to  which  the  good-will 
attaches.  The  unfair  use  of  a  new  artificial  name  by  com- 
j/etitors,  where  the  effect  is  to  transfer  to  them  good-xiill 
of  a  business  previously  established  by  others  under  a 
similar  trade  name,  is  a  misappropriation  of  property. 
The  good-will  of  the  Carter  Transfer  &  Storage  Company 
belongs  to  plaintiffs,  and  not  to  defendants.  It  is  intan- 
gible property  which  a  court  of  equity  may  protect.  The 
modem  rule,  founded  on  business  integrity  and  fair  com- 
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petition  and  supported  by  the  better  reasoning,  is: 
Where  an  established  business  with  a  trade-name  rei)re- 
senting  good-will  is  drawn  into  competition  by  a  recent 
rival  with  a  name  so  similar  and  so  displayed  as  to  be 
likely  to  mislead  the  former's  eustoniers  and  the  public, 
the  denial  of  a  purpose  to  do  so  has  little  weight  in  the 
defense  of  a  suit  to  prevent  such  a  wrong.  2<5  R.  i\  L. 
873,  sec.  51,  885,  sei\  GO;  Payns  Souh  Tobacco  Vo.  v. 
PayctU\  149  N.  Y.  Supp.  183;  Lj/un  Shoe  f'o.  r.  Auburn- 
Lynn  Shoe  Vo,,  100  Me.  401,  4  L.  K.  A.  n.  s.  960,  and 
note;  \\\  B.  Mfg.  Co.  v.  Rtibenstcin,  230  Mass.  215,  11  A. 
L.  R.  1283;  Kyle  r.  Perfection  MattrcHS  Co.,  127  Ala.  39, 
50  ]..  R.  A.  028;  Hiuhon  i\  Osborne,  39  I..  J.  (Eng.)  79. 

The  undisputed  evidence  shows  that  the  name  adopted 
by  defendants  and  their  manner  of  dis])laying  it  on  their 
truck  will  quite  likely  mislead  the  public  and  customers 
of  plaintiffs  to  the  injury  of  the  latter.  AVithout  ques- 
tioning the  motives  or  the  honesty  of  defendants,  who  no 
doubt  had  an  honorable  part  in  building  up  the  business 
of  the  Carter  Transfer  &  Storage  Company,  a  court  of 
ecjuity  should  hold  that  they  have  made  no  defense  to 
this  suit. 

The  judgment  is  revei*sed  and  the  cause  remanded,  with 
an  instruction  to  the  district  court  to  grant  an  injunction 
according  to  the  prayer  of  the  petition  of  plaintiffs. 

Revebsed. 


FnwAKo  L.  Simon,  appellant,  v.  n.  J.  Catiiroe  Com- 
pany ET  AL.,  appellees. 

Filed  July  15.  1921.  No.  21936. 

Appeal  from  the  district  court  for  Lancaster  County  t 
WiLLARD  E.  Stewart,  Jt^dge.     Affirmed. 

Robert  J.  Greene  and  Hugh  C.  Wilsofi,  for  appellant. 

Kennedy,  Holland,  DeLacy  d  McLaughlin,  contra. 

ITeard  before  Morrissby,  C.J.,   Aldrich,   Day,  Dean, 
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Flansburg  and  Kose^  JJ. 

Per  Curiam. 

This  is  a  claim  under  the  workmen's  compensation  act. 
Laws  1913,  ch.  198.  Plaintiff  was  injured  while  in  the  em- 
ploy of  defendant,  H.  J.  Cathroe  Company,  and  under 
judgments  heretofore  pronounced  has  recoyered  compen- 
sation. The  present  proceeding  is  in  the  natui*e  of  an 
application  to  have  the  court  declare  that  there  has  been 
a  change  in  plaintiff's  condition  since  the  former  judg- 
ment wherein  plaintiff  was  found  to  be  suffering  from 
permanent  partial  disability,  and  the  coui*t  is  now  asked 
to  hold  that  he  is  suffering  from  permanent  total  dis- 
ability. There  was  no  new  question  of  law  presented, 
and  the  question  before  the  trial  court  was  one  of  fact. 
Plaintiff  offered  the  testimony  of  men  eminent  in  the 
profession  of  medicine  and  surgery,  one  of  whom  had  per- 
formed the  original  operation  on  plaintiff  and  had  testi- 
fied on  a  former  hearing  of  the  case.  Without  undertak- 
ing to  quote  this  testimony,  but  giving  it  the  full  force 
that  plaintiff  claims  it  is  entitled  to,  we  may  say  that  it 
lends  to  support  plaintiff's  claim  of  permanent  total  dis- 
ability. But  defendant  offered  testimony  of  others,  also 
eminent  in  the  profession  of  medicine  and  surgery,  and, 
v.ithout  setting  out  their  testimony,  it  may  be  said  that  it 
shows  plaintiff  is  suffering  permanent  partial  disability. 
On  this  conflicting  evidence  the  trial  court  found  gen- 
erally for  the  defendants. 

It  is  the  settled  law  of  this  state  that  a  finding  of  the 
district  court  on  an  issue  of  fact  in  a  compensation  case 
will  not  be  set  aside  on  appeal,  where  it  is  supported  by 
sufficient  evidence,  or  where  the  evidence  is  substantially 
conflicting,  unless  the  finding  is  clearly  wrong.  Manning 
V  Pomercnc^  101  Neb.  127;  Miller  v.  Morris  &  Co.,  101 
Xeb.  169;  Kanscheit  v,  Garrett  Laundry  Co.,  101  Neb. 
702;  Ander807i  t*.  Kiene,  103  Neb.  773;  American  Smelting 
tf  Refining  Co.  i\  Cassil,  104  Neb.  706;  Lincoln  Gas  d 
Elccfric  TAght  Co.  i\  Crowley,  104  Neb.  701;  Christensen 
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V.  Protector  Sales  Co.,  105  Neb.  380.    And  this  ib  the  gen- 
eral rule.     Note  to  L.  R.  A.  1916A,  266. 

The  evidence  being  ample  to  sustain  the  judgment,  the 
issue  of  fact  determined  by  the  trial  court  will  not  be 
disturbed. 

The  judgment  is 

Affibmbd. 


Stanley   Fox  v.  State  of  Nebraska. 

Filed  July  15,  1921.    No.  21407. 

1.  Bvidenee  examined,  and  held  to  sustain  the  verdict 

2.  Bape:  Chastity:  Evioet^ce.  Where,  on  the  trial  of  one  charged 
with  rape  upon  a  girl  over  the  age  of  15  years  and  under  the  age 
of  18  years,  the  evidence  shows  that  defendant  was  one  of  a 
party  making  the  assault,  and  that  before  the  commission  of  the 
act  charged  against  defendant  prosecutrix  had  been  ravished  by 
another  member  of  the  party,  it  Is  proper  for  the  court  to  in- 
struct the  Jury  that  the  Intercourse  had  by  prosecutrix  with  the 
first  assailant  did  not  render  her  unchaste  within  the  meaning  of 
the  statute. 

KRitoR  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Reddick,  Judge.     Affirmed;  sentence  reduced. 

» 

Jamieson  <f  (ySulUran  and  V.  J.  Southard,  for  plaintiff 
in  error. 

Clarence  A,  Davis,  Attorney  General,  and  C.  L.  Dort, 
contra. 

Heard  before  Mourissey,  C.J.,  Day^  Dean,  FLANsufiRG 
and  BoSB^  JJ. 

MORRISSBY,  C.J. 

Defendant  proK^cutes  error  from  a  conviction  of  the 
crime  of  rape  in  the  district  court  for  Douglas  county. 

On  the  evening  of  September  13,  1919,  defendant,  a  boy 
19  or  20  years  of  age,  and  thi'ee  other  boys  and  two  girie 
wtut  "joy-riding"  in  the  city  of  Omaha,  After  driving 
about  the  city  for  a  short  time  they  drove  to  the  edge  of 
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the  city  onto  a  street  little  used,  aud  there  the  boys  as- 
saulted the  girls. 

After  presenting  11  assignments  of  error,  the  brief 
recapitulates  and  reduces  the  number  to  six,  which  it 
says  is  a  sufficient  ^^statement  of  the  record  necessary  to 
present  these  errors."  These  six  assignments  may  be 
summed  up  in  the  statement  that  the  evidence  is  insuffi- 
cient in  law  to  sustain  the  verdict,  and  that  it  is  especially 
lacking  in  corroborating  evidence  of  the  principal  fact 
charged,  and  testified  to  by  the  pi'osecutrix. 

The  boys  were  well  acquainted,  one  with  the  other,  but 
prior  to  that  evening  none  of  thera  had  met  either  of  the 
girls.  While  two  of  the  boys  were  riding  in  the  automo- 
bile they  accosted  the  girls,  who  had  shortly  before  left  a 
school  entertainment,  and  invited  them  to  ride.  The  in- 
vitation was  accepted.  Subsequently  defendant  and  an- 
other boy  joined  the  party.  The  girls  were  indiscreet  in 
accepting  an  invitation  from  young  men  whom  they  did 
not  know,  but  they  were  only  17  years  of  age,  had  lived 
in  a  city  but  a  short  time,  and  lacked  the  knowledge  of  the 
world  that  years  will  bring  them.  The  record  shows  that 
they  were  virtuous  girls,  and  there  was  nothing  in  their 
appearance  or  conduct  to  invite  the  assaults  that  were 
later  made  upon  them. 

Shortly  before  the  assault  defendant  and  another  boy 
got  out  of  the 'car,  which  proceeded  for  a  short  distance, 
when  it  was  stopped.  One  of  the  party  explained  that 
the  supply  of  gasoline  was  exhausted.  The  girls,  evi- 
dently feeling  that  their  companions  had  criminal  designs, 
alighted  from  the  car.  One  girl  attempted  to  walk  home, 
but  she  was  immediately  followed  and  assaulted  by  one 
of  the  party.  Prosecutrix  undertook  to  crank  the  car, 
when  she  was  assaulted  and  ravished  by  the  boy  who  had 
been  driving.  Presently  defendant,  who,  as  heretofore 
stated,  had  left  the  car  some  time  before,  came  up  and, 
according  to  the  testimony  of  prosecutrix,  had  forcible 
intercourse  with  her.  Defendant  claims  to  have  only 
caressed  her,  and  denies  having  had  sexual  intercourse. 
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At  the  preliminary  hearing,  on  cross-examination,  prosecu- 
trix testified  that  defendant  did  not  have  intercourse  with 
her,  but  on  the  main  trial  she  testified  that  he  had,  but 
said  the  act  was  not  completed  because  some  one  in  the 
party  called  out  that  a  man  was  coming  on  horseback,  and 
defendant  desisted. 

The  entire  party  later  got  into  the  car  to  return  to  the 
city,  but  at  the  first  opportunity  prosecutrix  left  the  car, 
fied  from  her  assailants,  and  the  assault  was  reported  to 
the  police  authorities  forthwith.  The  story  of  prosecutrix 
is  fully  corroborated  by  her  girl  companion,  except  only 
as  to  what  occurred  during  the  few  moments  they  were 
separated.  The  physical  condition  of  prosecutrix,  as  de- 
scribed by  a  physician  who  examined  her  shortly  after 
the  assault  occurred,  also  corroborates  her.  The  evi- 
dence is  sufficient  to  sustain  the  verdict. 

In  addition  to  the  assignments  heretofore  mentioned,  it 
is  urged  that,  because  the  pi'oof  shows  prosecutrix  was 
first  ravished  by  one  of  defendant's  companions,  she  was 
not,  therefore,  pi'eviously  chaste  within  the  meaning  of  the 
statute,  and  that  it  was  error  to  give  instruction  No.  6, 
which  told  the  jury  that,  "in  order  to  sustain  a  conviction 
in  this  case,  the  evidence  must  show  beyond  a  reasonable 
doubt,  among  other  things,  that  the  female  with  whom 
sexual  intercourse  is  alleged  to  have  been  had  was,  prior 
to  that  intercourae,  sexually  pure,"  but  also  told  the  jury 
that  it  was  sufficient  if  the  state  had  established  the 
chastity  of  the  prosecuting  witness  previous  to  the  night 
of  the  transaction  described  in  the  evidence,  and  that  the 
fact  that  prosecutrix  shortly  before  the  assault  alleged  to 
have  been  made  by  defendant  had  been  assaulted  and 
ravished  by  his  companion  would  not  render  her  unchaste 
within  the  meaning  of  the  statute. 

In  Bailey  v.  State,  57  Neb.  706,  the  rule  is  announced 
that  a  woman  not  "previously  unchaste"  within  the  mean- 
ing of  the  statute  is  one  who  has  never  had  unlawful 
sexual  intercourse  prior  to  the  intercourse  with  which  de- 
fendant stands  charge<l.     There,  however,  the  court  was 
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considering  sl  record  wliieh  showeil  tliat  the  prosecuting 
witness  had  permitted  defendant  to  have  unlawful  inter- 
course with  her  in  another  state  prior  to  the  time  chained 
in  the  information.  In  the  discussion  the  court  cor- 
rectly stated  the  purpose  of  the  statute  to  be  the  pro- 
tection of  the  virtuous  maidens  of  the  state.  A  statute 
which  would  permit  a  party  of  men  to  assault  a  maiden 
and  liave  intei'coui'se  with  her  forcibly  and  against  her 
will,  and  then  permit  the  acquittal /)f  defendant  because 
he  was  not  the  Hi*st  of  the  jmrty  to  have  such  intercoui'se, 
wouhl  fall  short  of  the  object  ho  well  stateil  by  the  author 
of  the  opinion  in  Bailey  v.  State,  nupra.  Where  a  prior 
act  of  intercoui'se  was  had  with  prosecutrix,  forcibly  and 
against  her  will,  she  was  thereby  debauche<l  in  a  physical, 
but  not  in  a  moral,  sense  and  was  still  chaste  within  the 
meaning  of  the  statute.  The  instruction  of  the  court  was 
proper  undei*  the  evidence. 
Sjl  Defendant  is  younj^  and  appears  to  have  been  indus- 
trious and  well-behaved  prior  to  the  commission  of  the 
crime  of  which  he  has  been  convicted.  He  was  not  one  of 
the  moving  spirits  in  the  organization  of  the  party  nor 
one  of  the  leaders  in  the  assault.  White  the  crime  is  a 
heinous  one,  it  is  easy  to  believe  that  he  yielded  to  the 
evil  influence  of  his  companions,  rather  than  to  inherent 
,>^ criminal  tendencies.^  The  case  seems  to  fall  within  the 
j/rovisions  of  section  9179,  Rev.  St.  1913.  The  term  of 
penal  servitude  is  reduced  to  four  years,  and,  as  thus 
modified,  the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 


George  T.  Lowm.vx,  appellant,  v.  Joseph  Shotkoski, 

APPELLEE. 
Filed  July  15.  1921.    No.  21629. 

1.  Contracts:  Co^structiox.  Where  the  language  of  a  written  con- 
tract is  susceptible  of  two  interpretations  as  to  the  time  when  it 
became  effective,  and  parol  evidence  has  been  introduced  without 
objection  as  to  the  surrounding  circumstances  at  the  time  of  its 
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execution,  the  court  will  consider  all  the  facts  in  evidenoe  in 
order  to  arriye  at  the  meaning  and  intention  of  the  parties  at 
that  time. 

2.  Brokers:  Action  fob  Losh  of  Profits.  An  action  tor  loss  of  profits 
cannot  be  maintained  where  the  evidence  establishes  that  the 
sale,  damages  for  the  loss  of  profits  on  which  the  plaintiff  seeks 
to  recover,  was  not  an  actual  bona  fide  sale. 

Appeal  from  the  district  court  for  Platte  county:  A. 
M.  Post  and  Gkokge  H.  Thomas,  Judges.    Affirmed, 

(iarlotr  d-  LoHfjy  for  appellant. 

Jleedvr  <(•  Lightncr,  contra. 

Heard  before  Mouuissby,  C.J.,  Aldrich.  Day,  Deax, 
Flansbttuo,  Leiton  and  Kose,  JJ. 

Lettox,  J. 

Defendant  entered  int^  a  written  contract;  >vith  plain- 
tiff whereby  he  appointed  plaintiff  "sole  and  exclusive 
agent  to  st^ir-  his  3H5-acre  farm  in  Nance  county  for 
^70,000.  He  aprecHl  to  pay  fl,00()  conunission,  and  a 
further  (^ouimission  of  all  over  fG9,000  for  which  the 
agent  might  sell  the  land.  The  terms  of  sale  were:  "Cash 
to  bind  the  sale,  •S4,()0();  balance  as  follows:  First  mort- 
gage f  20,000  for  J)  years  at  Ty^i  V^^  cent.,  second  mortgage 
^8,800,  5  years,  Marcli  1st,  1J)20,  at  «  i)er  cent.,  and 
^27,200  March  tst,  li>20."  The  contract  gave  the  agent 
the  right  to  purchase  on  the  terms  named  therein,  and 
deduct  commission.  It  also  provided :  "Terms  of  this  - 
contract  to  be  valid  and  binding  for  the  term  of  10  days 
from  the  date  hereof." 

The  petition  pleads  that  on  the  same  day  plaintiff 
tendered  defendant  the  sum  of  |4,000  as  first  i)ayment  on 
the  real  estate,  as  provided  in  the  contract;  that  he  in- 
formed defendant  that  he  was  ready,  able  and  willing  to 
purchase  the  land,  but  that  defendant  refused  and  failed 
to  execute  the  jiroffered  contract  of  sale,  or  anj'  other  con- 
tract, but  permitte<l  the  land  to  be  sold  by  another  agent, 
making  performance  of  his  agreement  with  plaintiff  im- 
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possible;  that  plaintiff  had  the  land  resold  at  that  time 
to  one  Bisson^  and  that  he  lost  his  profit  on  such  sale 
amounting  to  f 2,9059  '^^*  which  he  prays  judgment. 

The  answer  admits  the  contract,  but  alleges  that  at  the 
time  of  its  execution  the  laud  was  listed. with  other  agents^ 
including  one  Sehild;  that  Schild  had  shown  one  Eggli 
his  farm  and  was  about  to  close  a  contract  of  sale  with 
Eggli;  that  defendant  had  signed  the  contract  on  July 
15,  and  had  given  Schild  the  entire  day  of  July  16,  1919^ 
to  complete  the  sale;  that  before  the  contract  with  plain- 
tiff went  into  effect,  Schild  sold  the  land  to  Eggli;  that 
plaintiff  knew  Eggli  was  Schild's  customer  and  had  prac- 
tically closed  the  deal ;  that  plaintiff,  through  Bisson,  who 
was  his  partner  or  accomplice,  induced  Eggli  to  sign  a 
contract  of  purchase  of  the  land  from  Bisson  by  falsely 
representing  to  Eggli  that  he  could  not  purchase  the  land 
through  any  one  but  plaintiff ;  that  as  soon  as  Eggli  ascer- 
tained the  truth  he  canceled  the  contract  with  Bisson^ 
und  purchased  the  land  through  Schild;  that  neither 
plaintiff  nor  Bisson  wished  to  purchase  the  land  for  him- 
self, but  the  offer  to  purchase  was  made  only  upon  the 
strength  of  a  sale  by  Bisson  to  Eggli,  and  was  really 
made  in  behalf  of  Eggli. 

At  the  conclusion  of  the  evidence  the  defendant  moved 
for  a  directed  verdict.  The  motion  was  sustained  and 
judgment  of  dismissal  rendered,  from  which  plaintiff  ap- 
peals. 

The  evidence  on  behalf  of  plaintiff  establishes  that  one 
IMsson,  the  owner  of  a  i-estaurant  in  Columbus  at  which 
plaintiff  boarded,  told  him  on  eluly  15,  1919,  that  he  had 
a  contract  as  agent  with  Eggli  for  the  sale  of  his  land  in 
Polk  county;  that  Eggli  wanted  to  purchase  the  Kelm 
land  owned  by  defendant  in  Nance  county ;  that  it  would 
have  to  be  sold  within  a  certain  time,  and  that  other 
parties  had  a  contract  for  the  sale  which  had  expired. 
The  morning  of  the  next  day,  July  16,  he  and  Bisson 
drove  to  defendant's  house.  Plaintiff  asked  defendant  if 
he  would  give  him  a  contract  for  a  short  time,  and  1% 
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days'  time  was  agreed  upon.  Plaintiff  drew  up  the  cou- 
tracty  which  defendant  signed.  Bisson  was  present  at 
this  conversation.  Plaintiff  testifies  that  on  the  way 
home  he  tried  to  sell  the  land  to  Bisson,  and  finally  sold 
it  to  him  that  afternoon  for  fl97  an  acre;  that  Bisson 
gave  him  a  check  for  f 3,990  and  flO  in  money;  that 
later  in  the  day  he  and  Bisson  drove  ont  to  see  defendant, 
and  he  told  defendant  he  was  ready  to  make  the  deal ;  that 
defendant  wanted  to  consult  his  banker  at  Oenoa;  that 
on  the  way  there  defendant  said:  "What  if  Vaught  has 
sold  the  land?''  I  said,  "Go  call  him  and  ask  him,  and  if 
he  has  sold  it,  it  is  all  right  with  me;  but  if  he  has  not 
sold  it,  it  is  my  deal ;"  that  defendant  tried  to  call  Vaught 
by  telephone,  but  could  not  reach  him.  While  the  banker 
was  looking  at  the  contract  in  the  bank,  Vaught  called 
defendant  out,  and  Avhen  defendant  returned  he  informed 
plaintiff  that  Vaught  had  sold  the  place,  and  he  could 
not  go  further  with  him. 

The  evidence  in  behalf  of  plaintiff  further  establishes 
that,  after  their  return  from  defendant's  home  in  the 
morning,  Bisson  showed  Eggli  the  contract  with  Lowman, 
and  called  his  particular  attention  to  the  clause  in  which 
it  states  that  Lowman  had  the  exclusive  agency,  and  told 
Eggli  he  would  have  to  buy  the  farm  from  Lowman  or 
him;  that  Eggli  then  entered  into  a  contract  to  buy  from 
Bisson,  but,  when  he  ascertained  later  that  he  could 
still  purchase  the  land  from  Vaught,  he  i-efused  to  com- 
plete the  contract,  and  his  check  was  returned  to  him 
and  he  bought  through  Schild  and  Vaught. 

Plaintiff's  position  is  that  he  had  the  right  to  sell  the 
land,  or  to  purchase  it  himself  for  10  days,  including  the 
16th  day  of  July.  Defendant  insists  that  the  pretended 
offer  of  purchase  by  Ix)wman  and  sale  by  him  to  Bisson 
were  not  made  in  good  faith,  but  only  as  part  of  a 
scheme  to  procure  a  commission  on  the  sale  to  Eggli 
made  by  Schild  and  Vaught.  He  also  contends  that  the 
language  for  terms  of  "10  days  from  date  hereof  means 
that  the  day  of  the  date  is  excluded,  and  further  that 
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plaintiff  kneW'  be  had  no  authority  to  sell  on  tiie  16th. 
The  conrtB^are  by  no  means  uniform  in  their  constametion 
of  language  of  this  nature  in  a  contract.  Gaieraliy 
speaking,  the^  word  ^^from"  is  a  term  of  excluBion,  bat 
since  the  dteision  in  Ptigh  v.  Leeds ^  2  Cowp.  ( Eng. )  714^ 
in  which  the  subject  was  examined  at  length  by  L<M*d 
Mansfield,  it  is  generally  held  that,  though  a  term  of  ex* 
elusion,  it  is  to  be  construed  inclusively  or  excltisively 
according  to  the  context,  the  subject-matter,  or  the  ex- 
pressed intention  of  the  parties.  38  Cyc.  317.  The  con- 
text yields  no  light  on  the  question  presented,  but  no  ob- 
jectioij  was  made  to  pai*ol  testimony  tending  to  disclose 
the  intention  of  the  parties. 

Among  other  things  the  contract  provides:  "We 
further  agree  not  to  price  said  land  to  any  person  whom- 
soever, or  to  do  or  perform  any  act  that  might  interfere 
with  the  operation  of  this  agency  or  the  sale  of  said 
l)i'operty  by  said  agent."  The  testimony  of  plaintiff  dis- 
<  loses  that  he  knew  that  Vaught  had  the  right  to  sell  the 
land  that  day.  If  the  contract  was  in  force  on  the  16thy 
neither  clieftendant  nor  Schild  and  Vaught  had  the  right  to 
sell  to  any  one  else  than  i)laintiff,  and  this  and  other  un- 
disputed facts  show  the  understanding  of  the  parties  was 
that  ^'aught  or  Schild  might  sell  on  that  day.  Further- 
more, on  the  evening  of  the  15th,  defendant  and  wiife  had 
signed  a  written  contract  for  the  sale  of  the  land  pre- 
sented by  Vau.a:ht,  and  were  anticipating  its  execution  on 
tlu-  l(>rh.  But  even  if  the  contract  included  the  16th, 
\\  e  iwt  of  the  opinion  that  the  evidence  does  not  establish 
that  plaintiff  ever  suffered  any  actual  loss  of  profits.  He 
and  Hisson  both  knew  before  thev  went  to  see  defendant 
early  in  the  morning  of  the  16th  that  Eggli  was  negotiat- 
ing with  Schild  and  Vaught  for  the  purchase  of  the  land. 
They  deny  defendant's  testimony  that  he  told  them  that 
morning  the  facts  «is  to  the  transaction  with  Vaught  the 
ni;,ht  before,  but  their  own  testimony  convicts  them  of 
knowledge  of  the  negotiations.  After  they  returned  to 
Columbus,  Hisson  showed  Eg^li  the  contract  with  plain- 
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tiflF  and  called. his  particular  attention  to  the  clause  giving 
plaintiff  the  exclusive  Agency  to  sell,  and  procured  a  con- 
tract from  Eggli  to  purchase  the  land.  Bisson  says  he 
then  bought  the  land  from  plaintiff,  and  later  in  the 
evening  they  drove  to  defendant's  house,  where  plaintiff, 
attempted  to  buy.  Before  this  time  Schild  and  Vaught 
had  shown  the  land  to  Eggli,  and  he  had  determined  to 
buy  it  when  he  sold  his  land.  The  fact  that  Bisson  ne- 
gotiatetl  the  sale  of  Eggli's  land  is  not  material  except  to 
show  the  intimate  connection  of  Bisson  with  Eggli's  land 
transaerions. 

The  conduct  of  Lowman  and  Bisson  in  their  dealings 
with  Eggli  and  with  defendant,  as  narrated  in  their  testi- 
mony, the  haste  and  expedition  with  which  they  worked, 
(he  fact  that  Bisson  showed  Eggli  the  Lowman  contract, 
as  we  have  stated,  after  he  knew  that  Eggli  had  already 
made  up  his  niind  to  buy  from  Vaught  and  was  anxious 
to  obtain  the  land,  and  that  this  occurred  before  the  sale 
that  plaintiff  asserts  he  made  to  Bisson  took  i>lace,  con- 
vinces us  that  their  actions  were  not  in  good  faith;  that 
the  sale  to  Bisson  was  merely  colorable  or  pretended; 
that  plaintiff  never  suffered  any  actual  Ipss  of  profits  and 
has  no  right  to  recover  in  this  case.  This  decision  is 
based  upon  the  undisputed  testimony,  and  the  natural, 
reasonable  and  proper  inferences  to  be  drawn  from  the 
conduct  of  the  parties  as  narrated  by  the  witnesses  on 
behalf  of  the  plaintiff.  We  conclude  that  the  district 
court  made  no  error  in  directing  a  verdict  for  the  de- 
fendant, and  that  a  verdict  in  favor  of  plaintiff  could 
not  be  sustained. 

Affirmed. 


A.  C.  Thompson,  plaintiff,  v.  John  H.  Todd  kt  al.,  ap- 
pellants:   M.  E.  MlCHELSON,  APPELLEE. 

Piled  July  15,  1921.    No.  21663. 

HomeBtead:    Fobeclosure  Sale:    Estoppel.    One  T.  was  the  owner  of 
six  lota  covered  by  a  mortgage,  two  of  which  lots  were  occupied 
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as  the  family  homestead.  The  property  was  sold  separately  under 
foreclosure  proceedings  in  which  a  Judgment  creditor  was  found  to 
have  a  second  lien.  T.  took  a  nine  month's  stay  of  the  order  of 
sale  under  the  statute.  Held^  this  did  not  estop  him  from  claim- 
ing, after  confirmation,  the  surplus  proceeds  arising  from  the 
sale  of  the  homestead  property. 

Appeal  from  the  distriit  court  for  AMieeler  county: 
Rayari)  H.  Paine,  JriKiE.     Ifcrcrscd,  irith  directions. 

Albert  it  Waffucr  and  J,  .1/.  Shrcre,  for  appellants. 

.1.  L,  Hishop.  voutra,  • 

Heard  before  LErroN.  Day  and  Dean.  J  J.,  Goon  and 
Rapbu,  District  Judges. 

LBrroN,  J. 

This  was  a  suit  to  foreclose  a  mortgage  on  six  lots  be- 
longing to  John  H.  and  Mary  E.  Todd,  two  of  which  cou- 
stit\ited  their  family  homestead.  M.  E.  Michelsou  was 
the  owner  of  a  judgment  against  the  Todds.  The  two 
lots  constitirii.g  the  homestead  were  sold  separately  from 
the  other  fopr,  the  homestead  bringing  |700  and  the  other 
lots  |600.  After  the  satisfaction  of  the  mortgage  debt 
there  remained  about  f5(>8  surplus.  Defendants  filed  a 
petition  to  have  this  surplus  paid  to  them  by  virtue  of 
their  homestead  right  in  the  two  lots.  Cross- petitioner 
Michelson  obje<*ted,  claiming  the  same  by  virtue  of  the 
lien  of  her  judgment,  and  also  pleading  that  defendants 
Todd  are  estopped  from  asserting  the  homestead  light  at 
this  time,  having  tiled  a  reciuest  for  a  stay  of  the  order  of 
sale,  which  was  granted. 

The  court  found  that,  on  account  of  a  stay  having  "been 
re(]uested,  the  Todds  were  estopped  to  claim  the  surplus. 
A  case  very  similar  in  its  facts  is  Hooper  r,  Castetter,  45 
Neb.  67.  In  that  case  the  court  held  that  the  question  of 
the  homestead  right  of  the  mortgagor  was  not  involveil 
nor  litigated  in  the  foreclosure  suit;  that  the  decree 
rendered  therein  was  not  a  bar  to  the  mortgagor-s  appli- 
cation to  have  the  surplus  paid   to  him   in   lieu   of  his 
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homestead;  that,  though  the  judgments  were  liens  upon 
the  real  estate,  they  were  subject  to  the  mortgagor's 
homestead  rights  in  the  pi-operty;  that  the  decree  in  the 
foreclosure  suit  finding  the  judgments  were  liens  and 
ordering  them  paid  out  of  the  surplus  should  be  construed 
to  mean  that  they  were  liens  and  should  be  paid  out  of 
the  surplus,  subject  to  the  mortgagor's  homestead  rights; 
that  the  judgment  creditors  did  not  acquire  by  the  decree 
any  greater  liens  upon  or  right  to  the  money  than  they 
had  against  the  property,  and  that  the  surplus  might  be 
claimed  as  exempt  at  any  time  before  it  was  finally  dis- 
tributed by  the  order  of  the  court. 

We  are  satisfied  with  the  reasoning  in  that  case.  It  is 
decisive  of  the  question  presented.  The  judgment  of  the 
district  court  is  revei-sed  and  the  cause  remanded,  with 
instructions  to  award  to  defendants  Twld  the  surplus 
arising  from  the  sale  of  their  homestead. 

Reversed. 


State,  ex  uel.  City  of  O'Neill,  relator,  v.  George  W. 
JIarsii,  Auditor  of  Public  Accotxts  of  the  Statb 
OF  Nebraska,  respondent. 

Filed  July  15,  1921.    No.  12121. 

Mandftmiui:  Registration  of  MUiMciPAL  Bonds:  Validity  of  Elbo- 
TioN.  In  a  mandamus  proceeding  brought  to  compel  the  auditor 
of  public  accounts  to  register  certain  water-works  bonds  issued 
under  the  provisions  of  section  5119,  Rev.  St.  1913,  as  amended 
in  1917  (Laws  1917,  ch.  103),  held,  (1)  that  such  an  election  may 
be  ordered  by  the  city  council  by  resolution;  (2)  that  a  notice  of 
such  an  election  which  called  for  the  election  to  be  held  "at  the 
regular  polling  places  in  said  city,"  in  the  absence  of  a  showing 
that  it  was  not  so  held,  will  be  considered  sufficient;  (3)  that,  in 
the  absence  of  affirmative  evidence  to  the  contrary,  the  court  will 
presume  that  the  Judges  and  clerks  of  election  were  either  legally 
appointed  or  were  de  facto  officers. 

Original  pi-oceeding  in  mandamus  to  compel  the  state 
auditor  to  re^ster  water-works  bonds  of  the  city  of 
O'Neill.     Writ  allowed. 
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\V.  J.  Hammond,  for  relator. 

Clarence  A.  Davis^  Attorney  (leneral,  and  Mason 
Wheeler,  contra. 

Heard  before  Leti'on^  Day  and  Dean,  JJ.,  Clements 
and  MouxiXG,  District  Judges. 

Letton,  J. 

This  is  a  mandamus  proceeding  brought  to  compel  the 
auditor  of  public  accounts  to  register  certain  bonds  of  the 
city  of  O'Neill  in  the  sum  of  $19,000  issued  for  the  pur- 
pose of  maintaining  and  extending  the  water-works  of  the 
city.  The  respondent  refused  to  register  the  bonds  for 
the  following  reasons:  First,  that  the  bond  election  was 
called  by  the  ccmncil  by  the  adoption  of  a  resolution,  and 
not  by  the  i>assage  of  an  ordinance,.  While  there  have 
been  some  slight  changes  in  the  statute  since  the  decision 
in  i^tate  v,  liahcfx-k,  20  Neb.  522,  we  are  convinced  that 
the  changes  do  not  materially  attect  the  question  pre- 
sented, that  the  reasoning  of  that  case  still  applies,  and 
that  the  council  had  jwwer  to  call  the  election  by  resolu- 
tion. Second,  that  the  notice,  which  called  for  the  elec- 
tion to  be  held  at  **the  regular  polling  places  in  said  city," 
was  defective,  and  was  not  sufficient  notice  to  the  elec- 
tors of  the  locality  of  the  polling  place.  This  identical 
(piestion  was  presentetl  in  Hnrd  r.  Cittj  of  Fairhiiry,  87 
Neb.  745,  and  was  decide<l  against  the  respondent's  con- 
tention.    The  decision  governs  in  this  case. 

Further  complaint  is  made  that  the  history  presented 
does  not  show  the  appointment  of  judges  and  clerks  of 
election.  In  the  absence  of  affirmative  evidence  to  the 
contrary,  the  court  will  presume  that  the  judges  and 
clerks  were  either  legally  appointed  or  were  de  facto 
officers.  A  i)ercmptory  writ  of  mandamus  is  allowed  as 
]>raycd. 

\Yrit  allowed. 
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Amanda  K.  <iilhkrt^  appeli-ee,  v.  Geobge  Kotue  bt  al.^ 

appellants. 

Filed  July  15,  1921.    No.  21606. 

1.  Action:  Gonstkuction  of  Pleading.  A  petition  alleging  faeta 
which  show  that  plaintiff  was  the  owner  of  the  merchandise  In  a 
store  conducted  by  him,  and  that  he  was  wrongfully  dlsposseflsed 
by  defendants  who  illegally  seized  the  merchandise  and  de- 
tained the  stock  five  days,  thus  causing  damages  In  a  specific 
amount  pleaded,  held  to  state  a  cause  of  action  for  trespass  cog- 
nizable in  a  court  of  law,  notwithstanding  an  unnecessary  plea 
that  defendants  acted  pursuant  to  a  conspiracy  to  violate  an  in- 
junction granted  by  a  court  of  equity. 

2.  Shttriffs:  Wrongftl  Levy:  Liability.  A  sheriff  who  levies  on 
property  of  a  wife  under  an  execution  against  her  husband  is 
liable  for  resulting  damages. 

3.  Process,  Abuse  of:  Liability.  A  judgment  creditor  who  know- 
ingly advises  or  ratifies  an  abuse  of  process  resulting  in  a  wrong- 
ful seizure  of  personal  property  to  satfsfy  the  judgment  is  liable 
as  a  trespasser. 

4.  Trespass:  Damages.  In  the  absence  of  fraud,  malice  or  other  ag- 
gravating circumstances,  mental  suffering  Is  not  an  element  of 
damages  for  a  trespass  resulting  in  a  sheriff's  temporary  seizure 
of  personal  property. 

5.    :  MEA8URK  OF  DAMAGES.   lu  the  absence  of  malice,  fraud  or 

other  aggravating  circumstances,  the  measure  of  recovery  for  a 
trespass  resulting  in  the  seizure  and  temporary  detention  of  per- 
sonal property  under  an  execution  is  the  actual  pecuniary  damage 
caused  by  such  unauthorized  acts. 

6.    :  Damages.    Where  a  store  is  closed  by  the  wrongful  act 

of  a  sheriff  in  selring  and  in  temporarily  detaining  the  merchan- 
dise therein  under  an  execution,  loss  of  profits  and  loss  of  good- 

,  will  are  provable  as  elements  of  damage  in  an  action  of  tresspass. 

7.    :  :  Pboof.   To  justify  a  substantial  recovery  for  the 

loss  of  good- will  and  for  the  loss  of  profits  in  an  action  of  tres-  ' 
pass  against  a  sheriff  for  the  seizure  and  temporary  detention  of 
a  stock  of  merchandise  in  a  store,  the  evidence  must  contain 
sufficient  data  to  enable  the  jury,  with  a  reasonable  degree  of 
certainty  and  exactness,  to  estimate  the  actual  damages. 

S.    Evidence:    Value  of  Mebchaxdisk.   The  owner  of  a  stock  of  mer- 
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chandise  may,  as  such  owner,  if  he  knows  its  value,  testify  there- 
to. 

Appeal  from  the  district  court  for  Lancaster  county: 
Elliott  J.  Clements,  Judge.    Reversed. 

A,  G.  \\olf€nbar(j<*r  and  Ross  P,  Anderson^  for  ap- 
I)ellants. 

R.  J.  Greene^  contra. 

Heard  before  Mouuissey,  C.J.^  Aldrich,  Day,  Dban, 
Letton  and  Rose,  JJ. 

Rose,  J. 

This  is  an  action  by  Amanda  K.  Gilbert,  plaintiff,  to 
recover  damages  resulting  from  the  illegal  acts  of  de- 
fendants in  seizing  the  stock  of  goods  in  a  bookstore 
owned  and  conducted  by  her  in  Lincoln,  in  dispossessing 
her,  and  in  detaining  her  property  fivi.  days  before  re- 
turning it  to  her.  The  items  of  damages  pleaded  are: 
Injuring  and  destroying  stock,  f  1,000;  destroying  plain- 
tiff's business  from  October  1,  1918,  to  October  6,  1918, 
and  injuring  ife  for  a  year  thereafter,  |1,000;  "mortifica- 
tion, humiliation,  and  disgrace,"  f  1,000 ;  total  |3,000.  De- 
fendant Lorenzo  A.  Simmons  was  the  sheriff  and  defend- 
ant George  Rothe  was  deputy  sheriff.  They  seized  and 
detained  plaintiff's  property  under  an  execution  issued  by 
direction  of  defendant  Gertrude  J.  trooper.  The  book- 
store was  formerly  owne<l  by  David  R.  Gilbert,  husband 
of  plaintiff,  but  she  bought  it  for  fl,910  in  March^  1918, 
at  the  foreclosure  sale  of  a  chattel  mortgage  which  he 
had  executed.  The  husband,  as  principal  debt^or,  and 
plaintiff  had  previously  executed  in  favor  of  defendant 
Cooper  a  note  for  |2,500  and  had  secured  the  debt  by  a 
mortgage  on  a  lot  in  Lincoln.  The  amount  due  on  the 
real  estate  mortgage  Mai'ch  22,  1918,  when  a  decree  of 
foreclosure  was  rendered,  was  f2,731.47.  After  the  mort- 
gaged lot  had  been  sold  at  sheriff's  sale  to  satisfy  the 
decree,  a  balance  of  f485.45  due  on  the  secured  note  re- 
mained unpaid.     Though  plaintiff,  the  wife  of  the  prin- 
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cipal  debtor,  had  not  bound  her  separate  estate  for  the 
jiayiuent  of  her  husband's  debt,  and  was  not  personally 
liable  therefor,  a  deficiency  judgment  was  rendered 
against  both  her  and  her  husband  for  $485.45,  August  3, 
1918.  On  this  deficiency  judgment  defendant  Cooper 
caused  an  execution  to  be  issued  to  the  sheriff  August  13, 
1918.  To  prevent  proceedings  under  tlie  writ  a  restrain- 
ing order  granted  by  the  district  court  was  served  on 
<lefendant  Cooper  August  29,  1018.  It  was  while  the 
restraining  order  was  in  force  that  the  sheriflf  dispossessed 
plaintiff  and  seized  and  detained  her  stock  of  goods.  The 
judge  presiding  in  the  eciuity  court  ordered  the  release  of 
the  levy  and  the  return  of  the  goods  October  6,  1918. 
Later  the  deficiency  judgment  was  set  aside  in  the  equity 
court  as  to  plaintiff  herein  and  a  perpetual  injunction 
was  granted  to  {)revent  defendants  herein  from  proceed- 
ing under  the  execution.  In  the  present  case  defendants 
demurred  to  the  petition  on  the  ground,  among  others, 
that  the  action  is  one  to  recover  damages  for  the  viola- 
tion of  an  injunction  and  cognizable  only  in  the  equity 
court  where  the  injunction  was  granteil.  The  demurrer 
was  overruled,  but  was  renewed  in  an  answer,  admitting 
that  plaintiff'  was  the  owner  of  the  stock  of  goods  when 
seized,  and  denying  that  defendants  committed  any  un- 
lawful act  resulting  in  damage  to  plaintiff*.  The  trial 
court  directed  a  nonsuit  as  to  the  plea  for  "mortification, 
humiliation,  and  disgrace,''  and  instructed  the  jury  that 
plaintiff,  on  the  admissions  and  the  undisputed  evidence, 
was  entitled  to  i*ecover  nominal  damages,  at  least,  and 
such  actual  pecuniary  damages,  if  any,  as  she  had  sus- 
taine<l  as  a  result  of  the  seizure  and  detention  of  her 
property.  From  a  judgment  in  favor  of  plaintiff  for 
JS1,000,  defendants  have  appealed. 

The  litigants  do  not  agree  on  the  nature  of  the  action. 
Defendants  argue  that  their  demurrer  should  have  been 
sustained,  because,  under  their  interpretation  of  the  peti- 
tion, they  are  sued  for  violating  an  injunction  and  conse- 
quently are  answerable  only  in   equity   for  the  wrongs 


552  NEBKA8KA  REPORTS.  [Vol.  106 


ailbert  V.  Rothe. 


pleaded.  Plaintiff  calls  her  case  an  action  at  law  to  re- 
cover damages  for  trespass  resulting  in  the  seizure  and 
detention  of  her  personal  property.  Viewed  in  that  lights 
she  unnecessarily  pleaded  a  conspiracy  by  defendants  to 
violate  the  i*estraining  order  and  to  deprive  her  of  her 
pi*operty.  The  petition  nevertheless  alleges,  in  substance^ 
that  she  was  the  owner  of  the  stock  of  goods,  that  de- 
fendants wrongfully  dispossessed  her  and  seized  her  mer- 
chandise, and  that  they  illegally  detained  it  for  five  days, 
thus  causing  the  damages  pleaded.  Under  the  liberal  con- 
struction of  pleadings  authorized  by  the  code,  the  trial 
court  properly  held  that  plaintiff  stateil  a  cause  of  action 
for  trespass.  With  that  understanding,  the  case  was  tried 
as  an  action  at  law,  and  defendants  have  no  substantial 
reason  to  complain  of  the  overruling  of  their  demurrer 
or  of  the  action  of  the  trial  court  in  assuming  jurisdiction 
as  a  court  of  law. 

A  more  serious  question  is  raised  by  the  contention  that 
there  is  no  competent  evidence  sufficient  to  sustain  a  ver- 
dict in  favor  of  plaintiff  for  f  1,000.  The  store  was 
wrongfully  close<l  for  five  days  during  a  busy  season,  and 
to  the  extent  of  nominal  damages,  at  least,  there  was  no 
defense  to  plaintiff's  claim.  The  amount  of  the  actual 
damages,  however,  depends  on  competent  evidence.  The 
principles  of  law  applicable  to  a  case  of  this  kind  are 
generally  well  settled. 

A  sheriff  who  levies  on  property  of  a  wife  under  an 
execution  against  her  husband  is  liable  for  resulting 
damages. 

A  judgment  creditor  who  knowingly  advises  or  ratifies 
an  abuse  of  process  resulting  in  a  wrongful  seizure  of 
personal  property  to  satisfy  the  judgment  is  liable  as  a 
trespasser.    Murray  r.  Mace^  41  Neb.  CO. 

In  the  absence  of  fraud,  malice  or  other  aggravating 
circumstances,  mental  suffering  is  not  an  element  of 
damages  for  a  trespass  resulting  in  a  sheriflf^s  temporary 
seizure  of  personal  proi)erty.    Murray  i\  Mace^  41  Neb.  60. 

In  the  absence  of  malice,  fraud  or  other  aggravating  cir- 
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cumstanceB,  the  measure  of  recovery  for  a  trespass  result- 
ing in  the  seizure  and  temporary  detention  of  personal 
property  under  an  execution  is  the  actual  pecuniary  dam- 
age caused  by  such  unauthorized  acts.  Murray  v.  Mace, 
41  Neb.  60. 

Whei'e  a  store  is  closed  by  thg  wrongful  act  of  a  sheriflE 
in  seizing  and  in  temporarily  detaining  the  merchandise 
therein  under  an  execution,  loss  of  profits  and  loss  of 
good-will  are  provable  as  elements  of  damage  in  an  action 
of  trespass.  12  K.  C.  L.  996,  sec.  18;  Kyd  v.  Cook,  56 
Neb.  71. 

To  justify  a  substantial  recovei'y  for  the  loss  of  good- 
will and  for  the  loss  of  profits  in  an  action  of  trespass 
against  a  sheriff  for  the  seizure  and  temporary  deten- 
tion of  a  stock  of  merchandise  in  a  store,  the  evidence 
must  contain  sufficient  data  to  enable  the  jury,  with  a 
reasonable  degi'ee  of  certainty  and  exactness,  to  estimate 
the  actual  damages.  12  R.  C.  L.  996,  sec.  18;  Kyd  v.  Cook, 
56  Neb.  71;  ^cssinghans  Milliug  Co.  v.  Hanehrink,  247 
Mo.  212,  Ann.  Cas.  191415,  875;  liurckhardt  v.  Burck- 
hnrdt,  42  Ohio  St.  474;  Niyhtingalc  v.  Scannell,  18  Cal. 
315;  Shaiv  v,  Jones,  Newton  d  Co.,  133  Ga.  446. 

The  owner  of  a  stock  of  merchandise  may,  as  such 
owner,  if  he  knows  its  value,  testify  thereto.  Jensen  v. 
Palatine  Ins.  Co.,  81  Neb.  523;  Hespen  v.  Union  P.  R.  Co., 
82  Neb.  495 ;  Xeal  v.  Missouri  P.  R.  Co.,  98  Neb.  460. 

In  the  present  case  there  was  no  foundation  for  the  re- 
covery of  damages  for  ^'mortification,  humiliation,  and 
disgrace,'^  and  the  trial  court  properly  withdrew  that  issue 
from  the  jury.  The  other  claims  for  damages  were:  In- 
juring and  destroying  stock,  ?1,000,  and  destroying  plain- 
tiff's business  for  five  days  and  injuring  it  for  a  year, 
f  1,000.  There  was  no  proof  of  the  extent  to  which  any 
particular  article  of  property  was  injured,  or  of  the  value 
of  any  missing  or  destroyed  pi'operty.  There  was  no  evi- 
dence to  support  a  finding  that  any  article  was  either 
taken  from  the  stock  or  physically  destroyed  as  a  result 
of  seizure  and  detention.     The  extent  of  actual  damages 
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depends  on  the  testimony  of  plaintiff  and  her  husband. 
Plaintiff  was  a  teacher  and  had  no  i)ei*sonal  knowledge 
of  the  value  of  her  merchandise,  but,  as  owner,  she  was 
permitted  to  testify  that  the  value  of  the  stock,  when 
seized,  was  $5,000,  and,  when  retume<l,  |3,000.  Her  hus- 
band, who  had  qualified  himself  as  a  witness,  testified  to 
the  s^ame  effect.  The  testimony  of  both,  however,  shows 
that  the  principal  elements  of  actual  pecuniary  damages 
wvre  loss  of  profits  and  loss  of  good-will.  The  proofs  con- 
tained no  direct  evidence  showing  the  extent  of  the  loss  of 
pi-ofits,  or  of  the  loss  of  good-wall,  or  of  items  comprising 
either.  Both  of  these  elements  are  suscei)tible  of  com- 
petent proof  directed  specifically  thereto.  For  the  fail- 
ure to  adduce  such  evidence  no  reason  is  given.  The  juri' 
w\,re  left  without  sufficient  data  to  enable  them,  with  a 
reasonable  degree  of  certainty  and  exactness,  to  estimate 
the  actual  damages  based  on  the  loss  of  profits  and  the 
loss  of  good-will.  Under  the  circumstances  of  this  case 
general  opinions  of  value  before  and  after  seizure  do  not 
take  the  place  of  proper  data.  The  judgment  for  |1,000 
is  not  supported  by  suflBcient  competent  evidence.  It  is 
therefore  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 


MiLDUKi)  Wendt^  appellee^  v.  Rose  B.  Wbndt^  appellant. 

Filed  July  15,  1921.    No.  21658. 

1.  Husband  and  Wife:  Alienation  of  Affections:  Pboof.  Where, 
In  an  action  for  the  aHenation  of  the  affections  of  a  husband,  the 
proof  clearly  and  satisfactorily  shows  that  defendant's  acts  and 
conduct  in  the  premises  were  not  only  intended  to  effect  an  alien- 
ation, but  actually  did  accomplish  that  result,  a  verdict  in  favor 
of  plaintiff  will  not  be  disturbed. 

2.    :  :  Instruction.    In  an  action  for  the  alienation  of 

the  affections  of  a  husband,  it  is  not  error  for  the  court  to  in- 
struct the  jury  that,  if  the  evidence  shows  that  the  defendant  was 
"the  willing  recipient  of  the  complaints"  made  by  the  husband  to 
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defendant  against  his  wife,  "with  the  ultimate  intention  and 
ulterior  purpose  of  alienating  his  affections,"  and  that  she/ the 
defendant  herein,  "thereby  caused  him  to  abandon  her,  and  de- 
prived her  of  his  affections,  aid,  comfort  and  society,  she  would 
be  liable  in  this  case." 

Appeal  from  the  district  court  for  Cuming  county: 
William  V.  Allen^,  Judge.    Affirmed. 

F.  />.  Hunker  and  A,  R.  Oleson,  for  appellant. 

Zacek  d  Nicholson,  contra. 

Heard  before  Letton^  Day  and  Dban^  JJ.,  Good  and 
Baper,  District  Judges. 

Dean^  J. 

Mildred  Wendt  sued  to  recover  damages  from  defend- 
ant for  the  alienation  of  the  affections  of  her  former  hus- 
band. She  recovered  a  verdict  and  judgment  thereon  of 
f3,000^  and  defendant  appealed. 

Plaintiff  and  Arthur  W.  Wendt  were  mamed  January 
4, 1917,  and  lived  together  about  a  year  and  a  half.  Some 
time  in  May,  1918,  marital  differences  arose  between  them 
that  gi*ew  out  of  the  misconduct  of  defendant,  as  alleged, 
whom  plaintiff  charges  with  having  alienated  the  affec- 
tions of  her  husband.  She  avers  that  defendant  con- 
stantly and  persistently  forced  her  attentions  and  bland- 
ishments upon  him,  and  that  as  a  direct  result  of  such 
attentions  her  former  husband,  in  July,  1918,  deserted 
her  and  went  to  live  with  defendant  and  subsequently  ob- 
tained a  divorce  from  plaintiff.  Within  four  months 
thereafter  defendant  and  her  husband  were  married  at 
Council  Bluffs,  Iowa,  and  within  about  six  months  de- 
fendant gave  birth  to  a  child.  Plaintiff  alleges  that  she 
tried  by  various  means  to  induce  her  husband  to  return 
to  her,  and  that  upon  his  refusal  she  became  greatly  pro- 
voked. For  this  deprivation  of  the  society  and  comfort 
of  her  former  husband  she  prayed  for  |10,000  damages. 

Mr.  Wendt  applied  for  the  divorce  in  question  and  his 
then   wife,    plaintiff  herein,   filed   a   cross-petition.     The 
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court  found  against  her  on  her  cross-petition  and  granted 
the  decree  to  lier  husband  on  the  grounds  of  extreme 
cruelty.  The  court,  however,  awarded  the  custody  of 
tlieir  infant  child,  Arthur  W.  Wendt,  Jr.,  to  the  plaintiflf 
herein.  In  her  petition  in  the  present  case  plaintiff  ad- 
mits that,  "in  her  constant  endeavor  to  retain  the  affec- 
tions  of  her  then  husband  against  the  design  of  the  de- 
fendant on  his  affections,  »  »  »  the  plaintiff  did  at 
certain  times,  while  in  the  heat  of  passion,  assault  her 
then  husband  and  use  strong  language  toward  him  in  her 
efforts  to  counteract"  defendant's  designs.  She  allies 
that  the  unseemly  conduct  of  defendant,  in  the  premises, 
so  aggravated  her  that  it  threw  her  into  a  fit  of  passion, 
from  time  to  time,  and  that  it  was  while  in  this  abnormal 
condition  that  she  attacked  her  husband. 

The  defendant's  answer  herein  avers  that  Wendt 
abandoned  plaintiff  because  of  her  extreme  cruelty,  and 
denies  that  defendant  alienated  the  affections  of  plain- 
tiff's husband,  and  charges  that  she  lost  her  husband's 
affection  by  her  cruel  treatment  of  him.  With  respect 
to  the  wedded  life  of  plaintiff  and  Wendt  it  may  be  said 
that,  except  as  to  a  few  digressions,  it  ran  smoothly  so 
long  as  they  lived  together.  Their  child,  Arthur  W. 
Wendt,  Jr.,  was  born  February  21,  1918.  About  March 
22,  1918,  they  bought  a  home  in  West  Point;  both  hus- 
band and  wife  contributing  to  the  payment  of  the  pur- 
chase price.  Wendt,  with  some  assistance  fi-om  plaintiff's 
father,  bought  a  garage  and  there  engaged  in  the  auto- 
mobile business. 

The  testimony  tends  to  show  that  the  defendant  and 
plaintiff's  then  husband  met  some  time  in  May,  1918,  and 
that  in  that  month  defendant  remarked  to  plaintiff,  in  a 
significant  manner,  that  Mr.  Wendt  was  a  vei^y  attractive 
})erson.  This  was  the  fii'st  intimation  that  she  had  of  the 
defendant's  designs  upon  her  husband.  She  charges  that 
defendant  thereafter  constantly  sought  the  society  of  her 
husband.  In  July,  1918,  she  discovered  a  coolness  in  her 
husband's  treatment  of  her,  and  avers  that  he  then  began 
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to  stay  out  late  at  night;  that  his  automobile  was  fre- 
quently seen  parked  in  front  of  defendant's  home  in  the 
evenings^  and  that  subsequently  defendant  and  Wendt 
met  frequently  at  the  post  oflBce  and  had  clandestine 
meetings  elsewhere.  She  testified  that  they  were  fre- 
quently seen  riding  together;  that  plaintiff  became  con- 
cerned about  her  husband's  late  hours  and  his  conduct 
generally,  and  when  she  found  out  the  real  situation  she 
was  naturally  embittered  toward  defendant  and  her  hus- 
band and  became  angry  and  upbraided  him  for  his  in- 
sincerity; that  When  her  husband  finally  left  her  she  con- 
stantly endeavored  by  various  means  to  win  him  back  to 
his  home;  that,  notwithstanding  she  was  always  repulsed 
by  him,  she  went  frequently  to  his  place  of  business  and 
entreated  him  to  return.  She  conceded  that  when  he  re- 
fused to  do  so  she  made  violent  attacks  upon  him  and 
spoke  to  him  in  an  abusive  manner;  that  the  cruelty  upon 
which  the  divorce  decree  was  based  consistetl  in  the  at- 
tacks that  she  made  upon  him  while  she  was  so  distraught 
with  grief  over  his  conduct  and  the  conduct  of  defendant 
that  she  could  not  control  herself.  The  material  evi- 
dence of  plaintiff,  with  i*espect  to  defendant's  conduct, 
was  corroborated  by  six  or  more  witnesses  who  lived  in 
the  immediate  vicinity. 

Defendant  cites  authorities  going  to  show  that  in  this 
class  of  cases  there  is  no  gi*ound  for  action  unless  it 
clearly  appears  that  the  defendant  has  done  something  to 
win  the  aflPections  of  the  enamored  spouse.  Even  so;  the 
law  cited  is  not  applicable  to  the  facts  before  us.  With- 
out going  into  tiresome  details  it  sufficiently  appeal's 
that  defendant's  conduct  was  such  that  it  would  naturally 
attract  the  attention  and  the  admiration  of  a  vain, 
vacillating  and  insincere  person.  On  this  point  the  evi- 
dence amply  supports  the  verdict. 

That  plaintiff  was  indiscreet  in  the  strong  arm  methods 
she  employed  in  her  attempt  to  win  again  the  affection  of 
her  erring  husband,  and  that  seem  to  savor  of  the  stone 
age,  appears,  not  only  in  the  proofs,  but  is  admitted  in  the 
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allegations  of  her  petition  as  well.  The  evidence,  how- 
ever, was  submitted  to  a  jury  of  the  neighborhood,  and, 
under  fair  instructions,  they  found  for  her  and  against  de- 
fendant. There  is  pi-oof  tending  to  show  that  defendant 
exercised  subtle  contrivances,  wiles,  and  blandishments  to 
win  plaintiff's  husband  away  from  her.  That  she  thereby 
succeeded  in  doing  so  is  well  established. 

Complaint  is  made  respecting  some  of  the  court's  rul- 
ings on  the  admission  and  the  rejection  of  evidence,  and 
also  with  respect  to  certain  observations  that  were  made 
by  the  trial  judge  on  the  evidence  while  the  case  was 
being  tried.  Reversible  error  does  not  appear  in  the  as- 
signments. Certain  of  the  instructions  are  also  com- 
plained of.  The  instruction  of  which  the  most  complaint 
is  made  correctly  informs  the  jury  that,  if  the  evidence 
shows  that  defendant  was  "the  willing  recipient  of  the 
complaints''  made  by  the  husband  to  defendant  against 
his  wife,  "with  the  ultimate  intention  and  ulterior  pur- 
pose of  alienating  his  affections,"  and  that  she,  the  de- 
fendant herein,  "thereby  caused  him  to  abandon  her,  and 
deprived  her  of  his  affections,  aid,  comfort  and  society, 
she  would  be  liable  in  this  case.'' 

Other  assignments  of  alleged  error  are  pointed  out  that 
we  do  not  fiiul  it  necessary  to  discuss.  The  record  pre- 
sents an  aggravated  situation  in  which  a  measure  of  jus- 
tice has  been  meted  out.  Reversible  eri'or  does  not  ap- 
pear.    The  judgment  is  therefore  in  all  things 

Affirmed. 


Standard  Oil  Company,  appellant^  v.  City  of  Kearney 

ET  AL.,   appellees. 
Piled  July  15,  1921.    No.  21326. 

1.  Municipal  Corporations:  Police  Regulations:  Review  by  Coubts. 
In  the  exercise  of  police  power  delegated  to  a  city,  it  is  generaUy 
for  the  municipal  authorities  to  determine  what  rules,  regulations 
and  ordinances  are  required  for  the  health,  comfort  and  safety  of 
the  people,  but  their  action  is  not  final  and  is  subject  to  the 
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scrutiny  of  the  courts. 

2.    :    Invalidity  of  Ordinance:    Evidence.    To  overturn  a  city 

ordinance  as  being  arbitrary,  unreasonable  or  discriminatory,  the 
evidence  of  such  facts  should  be  clear  and  satisfactory. 

3.    :  .    In  the  light  of  the  evidence,  the  ordinance  set 

out  in  the  opinion  is  held  void  as  being  an  arbitrary,  unreason- 
able  and  discriminatory  exercise  of  the  police  power. 

Appeal  ffoiii  the  district  court  for  IJuflfalo  county: 
HuuNO  ().  HosTETLER,  JuDGE.     Reversed,  with  directions. 

Pratt  &  Uamer  and  ^^\  //.  Herdman,  for  appellant. 

I'J.  P,  McDcrmotty  cont^. 

Heard  before  Morrissey^  (\J.,  Day^  Deax^  Flansburg^ 
Lbtton  and  Rose,  JJ. 

Day,  J.  • 

The  only  question  involved  in  this  case  is  the  validity  of 
a  certain  ordinance  of  the  city  of  Kearney,  Nebraska* 

Plaintiff,  who  was  the  owner  of  certain  lots  abutting 
upon  Central  avenue  at  Twenty-fourth  street  in  the  city 
of  Kearney,  had  commenced  to  erect  thereon  a  filling  sta- 
tion for  the  purpose  of  selling  on  the  premises  gasoline 
and  lubricating  oil  to  the  users  of  motor  vehicles.  When 
the  city  council  of  defendant  city  learned  of  the  character 
of  the  improvement  the  plaintiif  intended  to  make  and 
the  nature  of  the  business  it  proposed  to  conduct  on  the 
premises,  the  council  very  promptly  passed  the  ordinance 
in  question.  Section  1  provides:  "That  it  shall  be  un- 
lawful for  any  person  or  persons,  firm,  or  corporation  to 
erect  or  construct  upon  any  lot,  piece  of  lot,  or  parcel  of 
land,  a  filling  station  wherein  motor-propelled  vehicles 
are  run  in  for  the  purpose  of  receiving  gasoline  and  oita, 
between  Eighteenth  and  Thirty-first  streets  on  Central 
avenue,  in  the  city  of  Kearney,  Nebraska,"  Section  2 
provides  a  penalty  for  a  violation  of  the  ordinance. 

Acting  under  authority  of  this  ordinance,  the  municipal 
authorities  were  proceeding  to  stop  the  further  progress 
of  the  work  on  the  filling  station  when  this  action  was 
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commence<l.  lly  this  action  the  plaintiff  sought  an  in- 
junction restraining  the  municipal  authorities  from  in- 
terfering with  it  in  the  construction  of  the  improvement 
upon  the  ground  that  the  ordinance  is  unreasonable,  dis- 
criminatory, and  an  illegal  invasion  of  its  property  rights. 
The  trial  court  found  the  issues  in  favor  of  the  def«id- 
ants,  and  dismissed  the  plaintiff's  cause  of  action.  From 
this  judgment  plaintiff  appeals. 

It  is  conceded  that  the  legislature  has,  by  section  4862, 
Rev.  St.  1913,  delegated  to  the  municipal  authorities  of 
cities  of  the  class  of  defendant  city  the  power  to  enact 
all  needful  ordinances,  rules,  and  regulations  for  main- 
taining the  peace,  good  government,  and  general  welfare 
of  such  cities.  It  is  manifest  that  the  council  in  passing 
the  oi*dinance  in  question  was  acting  under  the  ^'general 
welfare''  clause  of  the  power  delegated  to  it  by  the  legis- 
lature. Generally  speaking,  it  is  within  the  right  of 
municipal  legislative  authority,  acting  under  the  "general 
welfare"  clause,  to  determine  what  ordinances  are  re- 
quired to  pi-otect  and  secure  the  public  health,  comfort, 
and  safety,  but  it  may  not,  under  the  guise  of  such  power, 
enact  ordinances  which  are  unreasonable,  or  discrimina- 
tory, or  an  invasion  of  constitutional  rights. 

In  Pefenton  r.  State,  79  Neb.  132,  it  was  held:  "The 
determination  of  the  question  whether  an  ordinance  is 
reasonably  necessary  for  the  protection  of  life  and  prop- 
erty within  the  city  is  committed  in  the  first  instance  to 
the  municipal  authorities,  and,  when  they  have  acted  and 
passed  an  ordinance,  it  is  presumptively  valid,  and  the 
courts  will  not  interfere  with  its  enforcement  until  the 
rnreasonableness  or  want  of  necessity  of  such  measure  is 
made  to  appear  by  satisfactorj'  evidence."  The  same 
principle  is  announced  in  8tatc  r.  Withnell,  91  Neb.  101. 
Whether  an  ordinance  of  this  character  is  a  proper  ex- 
ercise of  power  becomes,  therefore,  in  its  last  analysis,  a 
question  for  the  courts  to  decide,  and  when  it  appears 
from  all  of  the  facts  and  circumstances  to  the  satisfac- 
tion of  the  court  that  an  ordinance  is  unreasonable  or  dis- 
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criminatory,  or  an  invasion  of  constitutional  rights,  it  is 
the  duty  of  the  courts  to  declare  such  ordinance  void. 

With  this  general  principle  in  mind,  we  proceed  to  ex- 
amine the  facts  and  circumstances  existing  at  the  time 
the  ordinance  was  passed,  and  the  mischief  proposed  to 
be  remedied  thereby.  The  record  shows  that  the  plaintiff 
was  proceeding  to  erect  upon  its  lots  lEibutting  on  Central 
avenue  and  Twenty-fourth  street  a  filling  station  for  the 
purpose  of  vending  oils  and  gasoline  to  the  users  of  motor 
vehicles,  when  stopped  by  the  defendants.  The  general 
plan  of  the  improvement  contemplated  the  construction 
of  a  small  one-story  cement  and  concrete  office  building, 
standing  well  back  from  the  two  streets,  and  having  a 
wide  semicircular  driveway  extending  from  Central 
avenue  to  Twenty-fourth  street  across  the  plaintiff's 
premises.  The  i)lan  was  that  a  customer  by  driving 
across  the  sidewalk  could  enter  upon  the  premises  from 
either  of  the  two  streets;  it  being  the  intention  that  a 
customer  who  entered  the  premises  from  Central  avenue, 
after  having  his  wants  supplied,  could  make  his  exit  on 
Twenty-fourth  street,  and  rice  versa.  Pumps  were  to  be 
stationed  along  the  driveway  in  the  open  air,  well  back 
from  the  streets,  by  means  of  which  customers  were  to  be 
supplied  with  gasoline.  It  was  the  plan  to  store  the 
gasoline  upon  the  premises  in  large  steel  tanks  specially 
designed  for  the  purpose,  and  buried  in  the  ground,  while 
the  oil  was  to  be  stored  in  metal  cans  such  as  are  gen- 
erally used  for  that  purpose.  The  building  itself  fully 
complied  with  the  fire  protection  and  building  ordinances 
of  the  city,  and  the  proposed  manner  of  storing  the  gaso- 
line and  oils  on  the  premises  was  not  in  violation  of  any 
ordinance  of  the  city,  or  any  law  of  the  state. 
.  It  further  appears  that  Central  avenue  is  the  principal 
business  street  in  the  city,  and  that  the  plaintiff's  prop- 
erty is  one  of  the  important  corners  along  that  street. 
For  about  four  blocks  south  of  the  proposed  improvement, 
the  business  consists  mostly  of  retail  stores  in  buildings 
of  one  and  two  stories.     Along  the  street  are  a  few  very 
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valuable  impi-ovements,  such  as  the  federal  poet-oflfice 
building,  a  church,  a  hotel,  and  residences. 

It  will  be  noted  that  the  ordinance  forbids  the  construc- 
tion of  a  ^'filling  station''  wherein  motor-propelled  ve- 
hicles are  run  in  for  the  purpose  of  receiving  gasoline  and 
oil.  Just  what  the  council  may  have  intended  by  the 
term  **filling  station*''  is  not  entirely  free  from  doubt.  It 
would  seem,  however,  that  there  could  be  an  equipment 
which  would  come  within  the  general  meaning  of  that 
term,  where  no  building  was  employeil,  and  that,  there- 
fore, the  building  which  the  plaintitf  proi)osed  to  con- 
struct was  not  the  objectionable  feature  of  the  improve- 
ment. The  ordinance,  as  we  view  it,  does  not  prevent  the 
storing  of  oils  and  gasoline  on  the  premises  within  the 
rostricte<l  district,  and  selling  them  to  users  of  motor 
vehicles  at  the  curb  of  the  street.  In  fact,  it  is  shown  that 
within  a  few  doors  from  the  plaintitf's  premises,  and  with- 
in the  district,  gasoline  is  being  sold  to  users  fi-om  a  pump 
at  the  curb;  the  gasoline  being  stored  in  a  large  tank 
beneath  the  sidewalk.  If  the  ordinance  was  really  in- 
tended as  a  good-faith  fire  protection  measure,  it  would 
seem  that  it  would  have  been  more  general  in  its  appli- 
cation, both  as  respects  the  territory  in  which  it  operated 
and  the  persons  to  whom  it  applied.  It  is  difficult  to  see 
how  there  would  be  more  danger  to  the  public  from  sell- 
ing gasoline  and  oil  from  a  pump  on  the  premises,  than 
from  selling  the  same  commodities  from  a  pump  at  the 
curb  of  the  street;  both  being  in  the  open  air.  Besides 
this,  the  ordinance  by  its  terms  operates  on  Central  ave- 
nue only,  and  from  the  conditions  as  shown  by  the  photo- 
graphs in  evidence  there  would  be  as  much  danger  from 
such  a  business  conducted  just  oflf  Central  avenue  as 
along  that  street. 

In  further  support  of  the  ordinance,  it  is  ai^ued  that 
the  crossing  of  the  sidew^alk  by  motor  vehicles  would  un- 
warrantably interfere  with  the  use  thereof  by  pedestrians. 
The  record  does  not  show  the  approximate  number  of 
pedestrians  using  the  sidewalk,  nor  the  extent  of  the  in- 
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terference  which  the  motor  vehicles  would  entail.  The 
court  will,  however,  take  judicial  notice  of  the  fact  that 
the  population  of  defendant  city  is  less  than  8,000,  and 
from  the  circumstances  in  evidence,  as  shown  by  the 
photographs,  we  are  convinced  that  the  slight  incon- 
venience to  pedestrians  by  motor  vehicles  crossing  the 
sidewalk  is  not  of  sufficient  magnitude  to  justify  the 
ordinance  on  that  gi*ound.  The  automobile  as  a  business 
and  pleasure  vehicle  has  come  to  stay,  and  the  rights  of 
users,  who  constitute  a  considerable  part  of  the  public, 
must  also  be  considered  in  determining  the  validity  of 
ordinances  of  this  nature.  Besides  this,  within  one  block 
from  the  plaintiff's  premises,  and  within  the  district,  is  a 
public  garage,  access  to  which  is  had  across  the  sidewalk. 
It  is  conceded  that  the  ordinance  does  not  prohibit  cross- 
ing the  sidewalk  to  enter  the  garage.  It  is  also  claimed 
that  the  noise  of  the  honking  of  horns  and  the  running 
of  the  engines  would  be  a  nuisance  to  the  other  users  of 
the  street.  The  noise,  however,  is  only  incidental  to  and 
not  a  necessary  part  of  the  proposed  business.  If  the 
protection  of  the  public  from  noise  was  the  purpose 
sought  to  be  attained,  it  would  seem  that  it  could  be 
easily  controlled  by  proper  ordinances  going  directly  to 
that  subject. 

Without  extending  the  argument  further,  we  are  satis- 
fied from  a  consideration  of  the  entire  record  that  the  ordi- 
nance cannot  be  sustained.  While  there  are  some  phases 
of  it  which  upon  first  impression  appear  to  be  within  the 
domain  of  the  proper  exercise  of  the  police  power  of  the 
municipality,  yet  when  considered  in  connection  with  the 
facts  and  circumstances  as  shown  by  the  record  it  be- 
comes apparent  that  it  is  an  unreasonable,  arbitrary,  and 
discriminatory  exercise  of  power.  We  think  the  real 
reason  for  the  ordinance  is  set  forth  in  the  defendant's 
answer  wherein  it  is  charged  that  the  construction  of  an 
oil-filling  station  on  the  principal  street  of  the  city  would 
be  an  "everlasting  eyesore  and  disgrace."  While  great 
latitude  must  be  given  to  municipalities  in  the  matter  of 
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the  exerfise  of  police  power,  it  must  not  be  carried  to  the 
extent  that  it  is  unreasonable,  arbitrary,  or  discrimina- 
tory. 

From  what  has  been  said,  it  follows  that  the  trial  court 
should  have  granted  the  relief  prayed.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  decree  granting  the  injunction 
prayed. 

Reversed. 

Dban%  J.,  dissenting. 

Under  the  facts  and  the  law  it  seems  that  the  judg- 
ment should  be  aflBrmed.  The  ordinance  prohibits -the 
erection,  on  a  certain  designated  part  of  a  certain  street, 
of  all  oil-filling  stations  of  a  certain  class,  namely,  those 
^'wherein  motor-projjelled  vehicles  are  run  in  for  the  pur- 
pose of  receiving  gasoline  and  oils." 

There  is  a  stipulation  in  the  record  wherein,  among 
other  things,  substantially  these  material  facts  appear: 
Immediately  east,  and  across  Central  avenue,  from  the 
proposed  site  of  the  oil-filling  station  is  located  the  United 
States  post-office,  a  two-story  marble  building  erected  at 
a  cost  of  about  fl50,000,  and  also  an  apartment  house. 
One  block  aAvay  from  plaintiff's  lots  is  located  the  three- 
story  100-room  Midway  hotel,  and  just  across  the  street 
therefrom,  and  one  blpck  fronv  plaintiff's  lots,  is  the  Chris- 
tian chui-ch,  and  east  and  north  of  that  church  is  a  resi- 
dence disti'i<?t.  About  a  half  block  west  of  plaintiff's  lots 
is  a  Catholic  church,  and  connected  therewith  is  a 
pai*ochial  school  which  is  open  and  in  continuous  session 
nine  months  in  the  year.  A  block  south  of  the  Catholic 
church  and  school  is  the  Presbyterian  church,  and  across 
the  street  east  of  the  Presbvterian  church  is  the  Christian 
Science  church.  Both  sides  of  the  four  blocks  that  are 
directly  south  of  plaintiff's  lots  are  practically  all  built 
up  with  business  houses.  Central  avenue,  whereon  the 
proposed  oil-filling  station  is  to  be  permanently  located,  is 
one  of  Kearney's  principal  business  streets  and  is  one  of 
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the  main  traveled  routes  from  the  business  center  on  a 
paved  street  that  leads  to  the  State  Teachers  college.  On 
the  east  and  south  sides  of  the  block  in  which  are  situateil 
plaintiff's  lots  the  sidewalks  are  about  20  feet  wide. 

It  is  into  the  midst  of  such  an  environment  that  there 
has  been  permanently  located,  almost  under  the  eaves  of 
a  1150,000  federal  building,  by  a  judgment  of  this  court, 
Ti  noise-producing  oil-filling  station  that  is  to  be  used,  as 
we  are  informed  by  plaintiff's  brief,  "in  said  business  pf 
vending  oils,  grease,  and  gasoline."  The  environment  of 
the  new  structure  will,  as  the  stipulation  shows,  consist 
of  a  group  of  four  leading  churches,  a  church  school,  an 
apartment  house,  a  large  hotel,  and  the  federal  building; 
a  residence  section  of  the  city  being  on  one  side  and  the 
business  center  on  the  other.  The  oil  station  is  perma- 
nently established  over  the  protest  of  the  city  council,  and 
in  violation  of  an  ordinance,  adopted  under  the  police 
power,  and  contrary  to  a  judgment  of  the  district  court 
pronounced  by  a  judge  who  has  resided  in  Kearney  more 
than  30  years,  and  who  has  been  a  district  judge  for  al- 
most 20  years. 

One  of  Kearney's  leading  citizens,  who  lives  directly 
across  the  street  from  a  "two-pump"  oil-filling  station, 
testified,  in  substance,  that  on  Saturday  evenings,  from  5 
o'clock  until  midnight,  and  on  Sunday  afternoons  and 
evenings  and  on  holidays,  the  station  does  a  very  large 
business,  and  at  such  times  from  four  to  six  cars  stand 
and  honk  and  wait,  all  clamoring  to  be  served  at  one 
time,  and  that  to  add  to  the  confusion  about  half  of  the 
cars  while  waiting  permit  their  engines  to  run,  so  that 
the  noise  interferes  with  ordinary  conversation  on  his 
porch  and  injuriously  affects  the  health  of  his  family. 
He  further  testified  that  the  traffic  on  the  street  was  con- 
gested by  large  motor  trucks  and  mule  trucks  backing 
up  to  the  curb  to  fill  the  tank  of  the  station  with  gaso- 
line almost  every  evening,  and  that  it  was  further  ob- 
structed by  from  three  to  six  cars  standing  at  the  curb 
in  the  evenings  waiting  to  have  air  pumped  into  the  tires. 
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He  said  his  knowledge  was  confined  to  the  hours  he  named 
as  he  was  not  at  home  very  much  during  the  day  through- 
out the  week.  No  evidence  was  offered  by  plaintiff  on  the 
question  of  noise,  other  than  that  of  an  employee  of 
plaintiff  who  testified  that  their  men  were  instructed  to 
ask  car  drivers  to  stop  their  engines  while  the  tank  was 
being  filled.  It  is,  however,  suggested  in  plaintiff's  brief 
that  it  was  the  customers,  and  not  the  plaintiff,  that 
created  the  noise  and  the  confusion  of  which  complaint  is 
jnade.  But  that  suggestion  does  not  meet  the  objection. 
In  view  of  the  evidence  it  is  perhaps  well  that  the  fed- 
eral court  has  not  yet  begun  to  hold  its  sessions  on  the 
second  floor  of  the  federal  building. 

In  its  argument  plaintiff  contends  that  the  ordinance  is 
discriminatory  because  two  "gasoline  curb  pumps''  have 
been  installed  on  the  street  in  question.  The  contention 
is  not  sound.  There  is  a  vast  difference  between  a  "gaso- 
line curb  pump,''  a  temporary  and  transitory  contrivance, 
installed  before  the  passage  of  the  ordinance  in  question, 
and  a  permanent  "oil-filling  station,"  to  be  used  for  sell- 
ing "oils,  grease,  and  gasoline."  They  are  not  in  the 
8ame  class,  nor  can  a  comparison  properly  be  drawn  be- 
tween a  "gasoline  curb  pump"  that  was  first  brought  into 
use  by  the  pioneer  oil  sellers,  and  now  almost  obsolete, 
and  a  pretentious,  modern  and  permanent  "gas-filling  sta- 
tion," the  last  word  in  architectural  expression  and  de- 
sign of  the  modern  oil  vender. 

The  majority  opinion  points  out  that  the  automobile, 
that  indispensable  adjunct  of  modern  and  social  life,  has 
come  to  stay;  likewise  the  pedestrian.  And  .some  in- 
alienable rights  remain  to  him.  Among  these  is  the  right 
freely  to  walk  in  peace  and  in  safety  on  either  side  of  a 
public  street  that  he  may  choose.  It  is  obvious  that  an 
oil-filling  station,  located  on  a  street  corner  in  the  busi- 
ness center,  no  matter  how  attractive,  when  newly  built, 
in  architectural  design  and  appearance,  with  cars  darting 
in  and  darting  out,  across  a  greasy  sidewalk,  adds  to  the 
peril  of  the  passing  pedestrian,  of  whatever  age  or  sex. 
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l>iit  in  its  brief  plaiutiff  makes  this  arguinent  in  extenu- 
ation of  its  persistent  and  unwelcome  intrusion.  It  Says : 
'"The  slight  inconvenience  to  pedestrians  using  the  side- 
walk on  the  same  side  of  the  street,  although  they  could 
use  the  one  on  the  opposite  side,  must  as  a  public  neces- 
sity be  submitted  to."  Doubtless  the  same  argument, 
upon  which  comment  may  well  be  spared,  was  advanced 
in  the  district  court  and  was  noted  by  the  trial  judge. 

It  has  often  been  said  that  the  police  power  is  to  the 
state  what  self-protection  is  to  the  citizen.  It  is  for  the 
city  council  then,  under  that  beneficent  power,  reasonably 
to  determine  in  the  first  instance  in  what  district  certain 
(i^ccupations,  and  the  erection  of  certain  structures,  ishall 
be  prohibited.  Under  the  police  power  the  city  council 
may  determine  too  whether  the  perils  of  automobile 
traffic  to  pedestrians  upon  the  main  street  intereections, 
shall  be  diminished  and  the  safety  of  the  citizens  en- 
hanced, by  preventing  the  establishment  on  its  prominent 
street  corners  of  such  oil-filling  stations  and  at  such  loca- 
tions as  the  present  case  contemplates.  And  if  complaint 
is  made,  as  here  made,  and  notwithstanding  we  must  try 
thcj  case  here  dc  novOy  we  have  held,  in  the  past,  that  the 
judgment  of  the  district  court,  in  an  equity  case,  should 
be  given  great  weight  by  this  court  when  sitting  as  a  court 
of  review.  And  this  case  is  not  an  exception.  The  ques- 
tion is:  lias  the  council  been  unreasonable  in  its  exer- 
cise of  the  police  power?  I  submit  that  it  does  not 
clearly  so  appear.  I  fear  that  the  fact  has  been  over- 
looked that  a  reasonable  exercise  of  the  police  power  in- 
heres in  the  city  council. 

A  citizen  should  not  be  permitted  to  so  use  his  prop- 
erty as  to  thereby  create  a  nuisance,  nor  to  so  use  it  that 
it  will  become  a  menace  to  the  personal  and  physical 
safety  of  others.  Plainly  speaking,  plaintiff  has  been 
given  permission  to  do  both.  In  support  of  the  views  ex- 
pressed herein  these  authorities  are  cited:  Ex  parte 
Wolf,  14  Neb.  24 ;  Peterson  v.  State,  79  Neb.  132 ;  In  re 
Anderson^  69  Neb.  686;  State  r,  Withnell  91  Neb.  101; 
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2  MeQuillin,  Municipal  Corporations,  sec.  732^  and  yolnme 
3,  sees.  890-924. 

For  the  reasons  herein  stateil,  I  respectfully  dissent 
from  the  opinion  of  the  majority  of  the  court. 


liBSSiB  Graver  bt  al.,  appellants,  v.  Thomas  B.  Mc- 
Pherson, APPELLEE. 

Filed  July  15,  1921.    No.  21449. 

BiUs  and  Notes:   Sufficiency  of  Petition.  The  petition,  the  subatanoe 
of  which  is  set  out  in  the  opinion,  held  to  state  a  cause  of  action. 

Appeal  from  the  district  court  for  Douglas  county : 
Lee  S.  Estblle,  Judge.    Reversed. 

Morsman^  Maxwell  d  HaggaH,  for  appellants. 

Baker  <&  Ready,  contra. 

Heard  before  Morrissey,  C.J.,   Day,  Dean  and  Lbt- 

1X>N,  JJ. 

Day,  J. 

This  action  is  based  upon  a  promissory  note  given  by 
defendant  to  one  Kate  McGinness,  together  with,  a  co- 
temporaneous  memorandum  signed  by  the  payee.  The 
case  was  called  for  trial,  a  jury  impaneled,  a  witness 
sworn,  whereui3on  defendant  objected  to  the  introduction 
of  any  testimony,  for  the  reason  that  the  petition  did  not 
state  a  cause  of  action.  The  objection  was  sustained,  and 
the  case  dismissed.     The  plaintiflE  appeals. 

The  only  question  presented  by  the  record  is  the  suffi- 
cit  ncy  of  the  petition  to  state  a  cause  of  action.  The  ob- 
jection of  the  defendant  to  the  introduction  of  any  testi- 
mony upon  the  ground  that  the  petition  failed  to  state  a 
cause  of  action  is  equivalent  to  a  demurrer  to  the  petition 
and  must  be  tested  by  the  same  I'ules.  The  petition  is  in 
the  usual  form,  and  such  portions  only  will  be  set  out  as 
appear  to  be  necessary  to  understand  the  precise  question 
presented  by  the  defendant's  objection. 
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It  is  alleged  that  on  November  27,  1908,  the  defendant 
executed  and  delivered  to  Kate  McGinness  his  promissory 
note  as  follows : 
<*f37,000.  Omaha,  Neb.,  November  27,  1908. 

"One  year  after  date,  for  value  received  I  promise  to 
pay  to  the  order  of  Mrs.  Kate  McGinness,  at  the  Union 
8tock  Yards  National  Hank,  South  Omaha,  Nebraska, 
thirty-seven  thousand  dollars,  with  interest  at  the  rate  of 
6  per  cent,  per  annum  fi-om  date  until  paid. 

^^Thos.  B.  McPherson." 

At  the  time  of  the  execution  of  the  note,  and  as  a  paVt 
of  the  same  transaction,  Kate  McGinness  executed  and 
delivered  to  the  defendant  a  writing,  which  was  accepted 
by  the  defendant,  as  follows : 

"Omaha,  Nebraska,  Nov.  27,  1908. 

"Whereto,  Thos.  15.  MePhei'son  has  acted  as  agent  for 
many  years  for  my  late  husband,  Daniel  McGinness,  and 
after  his  death  for  me,  in  the  loaning  of  certain  money 
for  us  and  in  our  behalf; 

"Whereas,  he  is  now  holding  for  me  notes  as  herein- 
after described; 

"Whereas,  he  has  cxemiteil  his  own  note  of  even  date 
herewith  for  thirty -seven  thousand  dollars  (|37,000)  pay- 
able to  me,  ple<lging  ai^  collateral  the  notes  alwve  refeiTe<l 
to,  to  wit: 

"Walker  Manufacturing  (^o.,  |18,171.98  and  int.  due 
Nov.  14th,  1909. 

"A.  A.  Spaugh,  |9,38(5.1G  and  int.  due  De<-.  7th,  1909. 

"Prime  and  Tower,  |12,000  and  int.  due  Jan.  26th,  1912 

"Whereas,  the  note  for  thirty-seven  thousand  dollars  is 
really  not  his  personal  obligation  and  is  only  given  to 
protect  me  from  loss  upon  the  notes  he  has  taken  for  my 
account : 

"Now,  therefore,  in  consideration  of  the  {premises,  T 
hereby  agi^ee  to  hold  his  note  for  thirty-seven  thousand 
dollars,  and  not  to  transfer  or  dispose  of  it  without  his 
consent  in  writing. 

"I  further  agree  that  the  collateral  notes  referred  to 
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shall  be  held  by  him;  and  he  is  hereby  empowered  to  col- 
lect, renew  or  extend  them,  and  to  substitute  for  them 
other  collateral  at  his  discretion. 

'^I  also  agree  to  exhaust  my  collateral,  whatever  it  may 
be,  before  demanding  payment  from  him  of  any  part  of 
this  obligation,  or  attempting  to  collect  any  part  of  his 
Ijereonal  note,  unless  there  should  be  a  loss  in  the  col- 
lateral referred  to,  in  which  case  he  shall  be  liable  for 
such  deficiency. 

''Provided,  however,  that  he  shall  pay  me,  annually,  in- 
terest at  the  rate  of  six  per  cent,  ujion  the  whole  or  such 
part  of  the  i)rincipal  as  may  be  unpaid  from  time  to  time. 

"Witness  my  hand  day  and  date  tii'st  above  written. 

"(Signed)    Kate  McGinness." 

The  petition  further  alleges  in  detail  the  death  of  Kate 
McGinness  on  December  10,  1910,  and  the  administration 
of  her  estate  establishing  that  the  plaintiffs  herein,  are 
the  residuary  legatees  under  her  will.  Other  facts  are 
alleged  showing  the  right  of  the  plaintiffs  herein  to  in- 
stitute the  suit.  It  is  alleged  that  interest  had  been  paid 
by  the  defendant  up  to  November  27,  1911;  that  112,^000 
<m  the  principal  of  the  note  was  pai<l  January  27,  1912; 
that  the  said  i)ayment  of  |12,000  was  the  proceeds  of  the 
<pllateral  note  of  Prime  and  Tower;  that  on  November 
27,  1908,  the  defendant  substituted  as  collateral  secqrity 
the  note  of  one  W.  J.  Mcl-aughlin,  payable  to  the  order  of 
the  defendant,  in  place  and  stead  of  the  note  of  the 
Walker  Manufacturing  Company  for  |18,171.98,  and  the 
note  of  A.  A.  Spaugh  for  |9,38«.1(),  and  that  the  Walker 
Manufacturing  Company  and  A.  A.  Spaugh  notes  were 
thereupon  taken  by  the  defendant  as  his  personal  prop- 
erty. The  petition  further  alleges  that  suit  was  brought 
by  the  exei-utor  of  Kate  McGinness  against  W.  J.  Mc- 
Laughlin upon  the  note  above  describe<l,  and  judgment 
was  duly  rendered  thereon  on  November  30,  1915,  for  the 
sum  of  f37,894.12;  that  execution  was  duly  issued  upon 
the  judgment,  and  that  the  same  was  returned  wholly 
unsatisfied;  that  no  part  of  the  judgment  has  been  col- 
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lected^  and  that  McLaughlin  is  insolvent.  The  petition 
further  alleges  that  the  defendant  has  been  absent  from 
the  state  of  Nebraska  for  more  than  three  years  imme- 
diately preceding  the  commencement  of  this  suit;  that 
there  is  due  and  owing  the  plaintiffs  from  the  defendant 
on  the  137,000  note  the  sum  of  f 25,000  with  interest  at  6 
ptr  cent,  per  annum  from  November  27f  1911,  for  which, 
together  with  costs  of  suit,  the  plaintiffs  pray  judgment. 

It  is  argued  on  behalf  of  the  defendant  that  there  is  no 
consideration  to  support  his  promise.  We  find  ourselves 
unable  to  assent  to  this  proposition.  Without  entering 
into  an  extende<l  analysis  of  the  petition,  it  seems  clear 
that  there  was  a  detriment,  or  disadvantage,  or  forbear- 
ance, or  suspension  of  a  right  on  the  part  of  Mrs.  Mc- 
Oinness  in  pennitting  the  defendant  to  continue  to  hold 
the  collateral  which  he  was  holding  on  her  account,  and 
in  permitting  him  to  collect,  renew  or  extend  such  col- 
lateral, and  to  substitute  other  collateral  therefor  at  his 
discretion.  In  taking  the  f37,000  note  she  suspended  at 
least  for  one  year  her  right  to  call  in  the  securities  held 
for  her  by  the  defendant,  and  in  agreeing  to  hold  the 
137,000  note  and  not  to  dispose  of  it  without  the  defend- 
ant's consent.  It  also  appears  that  there  was  a  benefit 
and  advantage  to  the  defendant  in  being  permitteil  to 
hold  the  collateral,  and  to  collei*t,  renew  and  extend  the 
same,  and  to  appro[)riate  to  his  own  use  all  interest  ac- 
cruing thereon  in  excess  of  the  6  per  cent,  which  he  wa-? 
to  pay  to  Mrs.  McGiuness. 

In  our  view,  the  petition  states  a  cause  of  action,  and 
the  district  court  was  in  error  in  dismissing  the  case. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remande<1  for  further  proceedings. 

Reversed. 
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I).  Daggeit,  appellee,  v.  Tom  Paxbhianco,  appellant. 

Filed  July  15,  1921.    No.  21612. 

1  Landlord  and  Tanant:  Repairs.  "In  the  absence  of  an  express 
contract,  a  landlord  is  not  bound  to  repair  leased  premiaea,  nor 
to  pay  for  repiiirs  made  thereon  by  the  tenant."  Murphey  v. 
Illinois  Trust  d  Savings  Banky  67  Neb.  519. 

2.  Evldfliice  examined,  and  held  to  sustain  the  action  of  the  trial 
court  in  directing  a  verdict  for  the  plaintiff. 

Appeal  from  the  district  court  for  Douglas  county: 
I.BB  S.  Estelle,  Juikse.     Affirmed. 

Edward  It.  liurke,  for  appellant. 

Qerald  M.  Drew,  contra. 

Heard  before  Lbtton,  Day  and  Dean,  JJ.,  CLEMgNxi^ 
and  Morning^  District  Judges. 

Day,  J. 

This  is  an  action  of  forcible  entry  and  detainer  brought 
by  D.  Daggett  against  Tom  Panebianco,  and  was  orig- 
inally trietl  in  justice  court,  where  judgment  was  enteretl 
for  plaintiff  for  possession  of  the  premises  in  controversy. 
Defendant  ai)pealed  the  case  to  the  district  court  for 
Douglas  county,  where  the  case  was  tried  on  the  original 
complaint  and  answer  filed  in  justice  court.  After  the 
testimony  was  all  in,  the  trial  court,  on  motion  of  plain- 
tiff,  instructed  the  jury  to  return  a  verdict  in  his  favor, 
which  was  acconlingly  done,  and  judgment  was  entered 
thereon.     The  defendant  appeals. 

The  following  state  of  facts  appears  from  the  record: 
Tom  Panebianco  leased  the  premises  from  D.  Daggett,  by 
written  lease,  for  the  term  of  one  year  from  the  20th  day 
of  August,  1918,  to  the  20th  day  of  August,  191d,  at  an 
agreed  rental  of  |16  a  month,  payable  in  advance.  The 
Icrase  provided  "that  all  plumbing,  water  pipes,  gas  pipes 
and  sewerage  shall  be  at  the  risk  of  the  said  party  of  the 
second  part   (defendant  herein),  and  that  said  party  of 
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the  first  part  (plaintiff)  shall  not  beMn  any  way  liable 
for  any  defect  therein,  or  for  any  damages  resulting  from 
any  defects  or  faults  therein/'  The  lease  al&(o  contained 
the  provision  that  ^'said  party  of  the  second  part  will, 
during  the  said  term,  Iceep  the  said  premises  in  good  and 
tenantahle  repair  externally  and  internally,  reasonable 
tear  and  wear  excepted." 

It  appears  that  all  rent  was  paid  up  to  June  20,  1919, 
when  the  plaintiff's  agent  sought  to  collect  the  rent  then 
due  for  the  month  beginning  on  that  date.  The  defend- 
ant i^efused  to  pay  the  rent  unless  he  was  allowed  te  de- 
duct  the  sum  of  |2.25  which  he  had  paid  to  a  plumber  for 
repairing  a  leaky  toilet  on  the  premises.  The  plaintiff 
was  out  of  the  city  at  the  time,  and  his  agent  refused  to 
make  any  such  allowance  for  the  plumber's  bill  which  de- 
fendant had  paid.  A  like  refusal  on  part  of  defendant  to 
l)ay  the  rent  occurred  perhaps  two  or  three  times  during 
the  month  that  ensued,  and  on  July  20,  1919,  another 
month's  rent  was  due,  and  the  agent  then  sought  to  col- 
lect the  two  months-  rent,  or  I||I32  then  due  from  defend- 
atnt.  Defendant  again  refused  to  pay  the  ^32  unless  he 
was  allowed  to  deduct  the  f2.25  for  the  plumber's  bill. 
Thereafter,  and  on  July  23,  1919,  the  plaintiff's  agent 
served  a  three  days'  notice  to  quit  on  the  defendant,  and 
<m  July  28,  1919,  this  action  of  forcible  entry  and  de- 
tainer was  filed  in  justice  court,  as  above  stated. 

The  defendant  relies  upon  two  grounds  for  reversal: 
First,  that  it  was  error  on  the  part  of  the  trial  court  to 
sustain  plaintiff's  motion  for  a  directed  verdict;  and,  sec- 
ond, that  the  verdict  directed  by  the  trial  court  is  con- 
trary to  law  and  the  evidence. 

As  to  defendant's  first  ground  for  reversal,  we  are  of 
the  opinion  that  it  was  entirely  proper  for  the  trial  court 
to  direct  a  verdict  for  the  plaintiff,  inasmuch  as  there 
were  no  disputed  questions  of  fact.  As  to  this  principle^ 
s(*e  Keeley  Institnte  v.  Wade,  CI  Neb.  313. 

As  to  the  second  ground  for  reversal,  the  lease  pro- 
vided that  the  tenant  (defendant)  should  be  liable  for  all 
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plumbing  repairs/  Nevertheless,  he  had  some  repaii*s 
made,  and  then  refused  to  pay  his  rent  unless  the  bill  for 
the  plumbing  repairs  was  deducted  from  the  rent  then 
due.  When  this  occurred  he  was  in  default,  and  it  was 
entirely  proper  for  plaintiff's  agent  to  then  serve  the 
notice  to  quit.  The  defendant  admitted  that  he  had  no 
authority  whatever  from  plaintiff  to  have  these  repairs 
made^  but  did  so  on  his  own  initiative.  It  is  not  shown 
by  the  evidence  whether  the  condition  of  the  toilet  was 
occasioned  by  reasonable  tear  and  wear,  or  through  some 
fault  of  the  tenant.  If  it  was  caused  by  reasonable  tear 
and  wear,  then  under  the  provisions  of  the  lease  it  would 
have  been  the  duty  of  the  landlord  to  pay  for  the  repairs. 
The  defendant,  by  insisting  that  the  repair  bill  be  de- 
riucted  from  the  rent,  necessarily  took  the  position  that 
the  condition  of  the  toilet  was  the  result  of  reasonable 
tear  and  wear,  and  in  making  his  defense  it  was  neces- 
sary for  him  to  establish  that  fact.  In  our  view  of  the 
testimony,  he  has  failed  to  do  this. 

In  Miirphey  v.  Illinois  Trust  &  Savings  Bank,  57  Neb. 
519,  it  was  held :  "In  the  absence  of  an  express  contract, 
a  landlord  is  not  bound  to  repair  the  leased  premises, 
nor  to  paj'  for  the  repairs  made  thereon  by  the  tenant," 
And,  in  Turner  r.  Toicnsend,  42  Neb.  376,  the  court  said: 
**The  obligation  of  a  landlord  in  any  case  to  repair  or  re- 
build leased  premises  rests  solely  on  express  contract,  and 
without  an  express  contract  to  that  effect  a  landlord  is 
neither  bound  to  repair  leased  premises  himself,  nor  to 
[>ay  for  repaid  made  by  the  tenant.'' 

l]y  specific  terms  in  the  written  lease,  the  defendant 
Avas  liable  for  these  plumbing  repairs. 

From  a  careful  consideration  of  all  the  evidence,  and 
applying  the  law  applicable  to«such  cases,  we  are  con- 
vinced that  defendant's  grounds  relied  upon  for  reversal 
are  not  well  founded ;  and  that  the  trial  court  was  justi- 
fied in  directing  a  verdict  in  favor  of  plaintiff,  and  that 
the  verdict  returned  was  proper  under  the  evidence  in- 
troduced. 
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Finding  no  errors  prejudicial  to  the  defendant  which 
would  require  a  revereal,  the  judgment  is 

Affirmed. 


Thomas  C.  IIoknby,  Administrator,  appkllke,  v.  State 
Life  Insurance  Company,  appellant. 

Filed  July  15,  1921.     No.  21512. 

1.  Insurance:  Death  by  Violence:  Presumption.  In  a  suit  on  an 
insurance  policy,  covering  death  caused  by  violent,  external  and 
accidental  means,  where  the  proof  reasonably  shows  that  an  in- 
jury was  produced  by  violent  and  external  means,  and  where 
there  is  no  ground  for  suspicion  that  the  wound  was  inten- 
tionally inflicted,  there  is  a  presumption  that  the  insured  did  not 
voluntarily  inflict  the  injury  upon  himself,  and  it  is  presumed 
that  the  injury  was  the  result  of  accident. 

2.    :  :  Blood  Poisoning.   Where  the  insured  sustains  an 

injury  through  violent,  external  and  accidental  means,  and  blood 
poisoning  sets  in.  Anally  resulting  in  death,  it  is  immaterial 
whether  the  infection  was  introduced  at  the  time  of  the  accident 
and  through  the  instrument  operating  to  cause  the  injury,  if  the 
infection  enters  before  the  wound  has  become  so  curved  as  to 
prevent  exposure  to  infection,  and  If  the  infection  comes  about 
naturally,  without  any  apparent  human  act  to  produce  it. 

3.    :  :  ^.   Tlie  blood  poisoning  resulting  in  such  a 

wound  will  be  considered  as  the  effect  of  the  injury,  and  not  as 
an  additional  or  other  cause  aside  from  the  accident,  and  the 
consequent  death  is  TieZd  to  be  the  result  of  the  accident  exclu- 
sively and  independent  of  other  causes. 

4     :  :     Trial:     Instruction.    An    instruction    that    th3 

jury,  in  determining  the  cause  of  the  injury,  might  consider  all 
the  facts  and  circumstances  in  evidence,  and  were  entitled  to 
draw  reasonable  inferences  and  conclusions  from  such  facts  and 
'  <  circumstances,  held  not  erroneous  and  not  misleading  so  as  to 
authorize  the  jury  to  draw  illogical  inferences. 

5.  Evidence:  Expert  Evidence.  An  opinion  of  an  expert  must  be 
based  upon  facts,  proved  or  assumed,  sufficient  to  form  a  basis  for 
an  opinion,  and  cannot  be  invoked  to  supply  the  substantial  facts 
necessary  to  support  that  conclusion. 

Appeal  from   the  district  court   for  Douglas  county: 
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Lbb  S.  Estbllb^  Judge.    Affirmed. 

T.  W.  Blackburn,  for  appellant. 

Mertan  L.  Corey  and  Edward  F.  Dougherty ^  contra. 

Heard  before  Letton,  Day,  Dean,  Flansbubg  and 
Rose,  JJ. 

Flansburo,  J. 

This  is  an  action  to  recover  on  an  insurance  policy 
under  a  proyision  allowing  double  indemnity  in  case  of 
the  death  of  the  insured,  resulting  from  bodily  injury, 
sustained  and  effected  directly  through  external,  violent 
and  accidental  means,  exclusively  and  independently  of 
all  other  causes.  The  company  had  paid  the  face  of  the 
policy,  but  denied  liability  for  double  indemnity,  under 
the  provision  mentioned.  Trial  was  had  to  a  jury  and 
judgment  resulted  in  favor  of  the  plaintiff.  The  de- 
fendant insurance  company  appeals. 

The  testimony  upon  which  plaintiff*s  case  is  base<l 
stands  practically  without  contradiction,  and  the  defend- 
ant contends,  under  the  facts  so  shown,  that  the  plaintiff 
is  not  entitled  to  recover,  and  argues  that  there  is  no  evi- 
dence that  the  insured  sustained  a  bodily  injury  through 
external,  violent  and  accidental  means,  and  that  there  is 
no  evidence  sufficient  to  show  that  death  was  the  result 
of  the  accidental  injury  allege<l,  since  death  is  shown  to 
have  been  caused  by  blood  poisoning,  and  since  it  does 
not  appear  that  the  poisonous  infection  was  hiti-oduced 
into  the  wound  at  the  time  of  the  initial  injury. 

The  testimony  in  behalf  of  the  plaintiff  shows  that  in- 
sured and  his  son,  in  the  latter  part  of  October,  1918, 
were  engaged  on  the  farm  of  the  insured  near  Valentine, 
Nebraska,  in  harvesting  a  crop  of  beans,  and  that  the 
field  was  badly  infested  with  sand  burs.  While  the  har- 
vesting was  going  on,  as  insured's  wife  says,  or  shortly 
after  it  concluded,  as  insured's  son  puts  it,  the  insured 
was  noticed  by  them  to  be  pressing  and  picking  at  his 
thumb.     The   son   testifies   that  he   looked   at  insured's 
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thumb  and  there  appeared  to  be  a  small  hole,  a  place  like 
a  thorn  leaves  after  it  has  gone  in,  and  that  just  about 
the  little  red  spot  in  the  center  the  skin  had  turned  red 
and  that  a  sort  of  callous  had  formed  about  the  place. 
The  widow's  testimony  was  that  she  noticed  the  insured 
I)res8ing  his  thumb  and  picking  at  it,  as  if  to  remove  a 
sliver. 

Insured  was  engaged  in  the  undertaking  business,  to 
which  he  devoted  part  of  his  time  each  week.  Shortly 
after  the  time  the  above  obseiTations  were  made,  the  in- 
sured left  for  Valentine,  and  was  gone  a  week,  engaged 
in  his  Undertaking  business.  The  testimony  shows  that 
he  did  not  directly  handle  bodies,  as  he  had  a  helper  to 
do  that,  but  that  he  did  do  embalming  and  inject  em- 
balming fluids.  When  he  returned  to  the  fai*m  he  was 
still  pressing  and  working  with  his  thumb.  At  that  time 
it  had  become  slightly  swollen,  and  from  then  on  the 
testimony  fully  shows  the  progress  of  an  infection,  re- 
sulting in  the  swelling  of  his  entire  arm  and  finally  in  his 
death,  which  occuri*ed  on  November  17  following.  The 
testimony  of  physicians  in  behalf  of  the  plaintiff  wa«  to 
the  effect  that  any  such  infection,  originating  under- 
neath the  skin,  is  always  due  to  entrance  of  germs  by 
mean^  of  some  injury  which  has  resulted  in  an  opening 
of  the  skin,  although  the  opening  may  be  ever  so  slight, 
and. that  in  this  particular  instance  the  infection  must 
have  entered  through  the  opening  in  the  skin  of  in- 
sured's thumb.  That  death  resulted  from  blood  poison- 
ing, so  introduced  into  the  physical  system  of  the  insured, 
would  seem  to  be  beyond  reasonable  question. 

The  testimony,  however,  in  behalf  of  the  defendant, 
which  stands  undi8pute<l,  is  that  whenever  an  infection 
enters  a  wound  it  will  manifest  itself  in  a  few  hours,  al- 
most always  within  24  to  36  hours,  and  never  more  than  3 
days  afterwards.  It  would  seem,  then,  from  the  testi- 
mony as  it  stands,  that  the  infection  of  which  the  insured 
died,  though  perhaps  not  received  at  the  time  of  the  orig- 
inal injury  to  his  thumb,  was   at  least  received  later 


578  XJ:»UA8KA  REPORTS.  [V01..IOG 

Hornby  y.  State  Life  Ins.  Co. 


through  that  injury  and  before  it  had  become  entirely 
cured. 

It  is  one  of  defendant's  contentions  that  tlie  evidence  is 
iiisuificient  to  show  that  the  insured  met  with  an  injury 
through  external,  violent  and  accidental  means,  and  that, 
though  there  is  evidence  to  show  that  there  was  a  small 
abrasion  or  sliji;ht  hole  in  the  defendant's  thumb,  there  is 
nothing  to  show  how  it  was  produced,  and  that  its  cause 
must  rest  entirely  in  conjecture;  and  in  argument  de- 
fendant suggests  that  tlie  in8ure<l  may  have  had  a  pimple 
or  a  growth  in  his  thumb  resulting  from  some  internal 
cause,  and  nuiy  have  picked  at  it  so  as  to,  himself,  have 
opi^ned  the  skin  and  caused  a  wound  through  which  the 
poisonous  infection  entered,  and  that,  since  one  infer- 
ence is  as  likely  to  be  drawn  as  the  other,  the  plaintiff  has 
not  carried  the  burden  of  proof,  and  that  the  plaintiff's 
iiction  should,  therefore,  be  dismissed. 

The  testimony  of  plaintiff's  physicians  shows  that  in- 
sured's thumb  ha<l  been  examined,  in  an  endeavor  to  find 
soine  foreign  substance  that  had  pierced  the  skin,  but  that 
no  thorn,  or  other  foreign  substance,  was  discovered,  and 
that  the  place  where  any  such  foreign  matter  might  have 
lodged  was  cut  away.  One  of  these  physicians  testifies 
that  when  the  skin  is  pierccnl  by  a  thorn,  or  other  foreign 
substance,  and  the  foreign  matter,  or  a  i)art  thereof,  is 
left  in  the  skin,  a  callous  will  form  immediately  about, 
thus  walling  off  the  foreign  substance  from  the  physical 
system;  that  nature  thus  provides  a  protective  reme<ly. 

The  testimony  of  insured's  son,  describing  the  w6und  as 
a  place  like  a  thorn  leaves  after  it  has  gone  in,  \Vith  a 
little  red  opening  where  the  skin  had  been  pierced,  and 
with  a  callous  about  it,  in  connection  with  the  circum- 
stance of  the  insured's  being  employed  at  that  time,  or 
immediately  before,  in  a  field  infested  with  sand  burs,  and 
in  the  light  of  the  actions  of  the  insured  in  pressing  his 
iliumb  and  ))i(king  at  it,  as  if  to  remove  a  sliver,  would,  to 
the  ordinary  mind,  it  seems  to  us,  reasonably  result'in  the 
conviction  that  a  thoni,  or  some  such  foreign  matter,  had 
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pierced  insured's  thumb. 

This  evidence,  furthermoi'e,  is  aided  by  the  presumption 
that  insured  did  not  voluntarily  inflict  an  injury  upon 
himself.  It  is  plain  that  the  insured's  thumb  was  pierce^l 
by  some  foreign  substance.  The  wound  and  the  nature  of 
the  wound  are  proved.  Such  an  injury  could  only  be  the 
result  of  violent  and  external  means,  and,  when  the  proof 
goes  so  far,  the  presumption  is  in  favor  of  an  accid^^nt. 
Under  this  condition  of  the  evidence,  aided  by  such  pre- 
sumption, we  are  unable  to  agree  with  the  defendant's 
argument  that  the  cause  of  the  injury  must  be  left  en- 
tirely to  conjecture,  or  that  the  jury  was  called  upon  to 
guess,  without  evidence  or  reasonable  inference  to  guids 
it,  between  the  theoj\v  that  the  wound  was  claused  through 
accidental  means  and  the  theory  that  the  insured  ha<l, 
himself,  with  some  instrument,  voluntarily  produced  it. 
Caldwell  r.  Iowa  Htate  Traveling  Men's  Ass^n^  156  la. 
327;  Omherff  r,  Inited  States  Mutual  Accident  Ass'n, 
101  Ky.  303;  Peck  r.  KquitaUe  Acndent  Ass'n,  52  Hun 
(N.  Y.)  255;  1  i\  J.  495,  sec.  278. 

Though  we  do  not  deem  it  necessary  to  go  into  that 
question,  some  of  the  decisions  are  to  the  etfect  that  even 
where  the  insure<l,  through  a  voluntary  act,  pricks  at  a 
pimi)le  and  opens  the  skin,  and  in  doing  so  unknowingly 
uses  an  instrument  (*arrying  infection,  the  resulting  blood 
poisoning  will  be  held  to  be  the  result  of  accident,  rather 
than  due  to  the  voluntary  act  of  the  insured.  Nax  r. 
Travelers  Ins.  Co,,  130  Fed.  985;  Lewis  r.  Ocean  Accident 
<C  Guarantee  Corp..  224  N.  Y.  18;  Interstate  Biisiness 
Men's  Accident  Ass'n  v.  Lewis,  257  Fed.  241.  And  s(h^ 
Saiional  Surety  Co.  r.  Lore,  102  Neb.  033. 

Defendant  makes  the  contention,  since  it  is  ineumbeiio 
on  the  plaintiff  to  prove  that  death  i-esulted  from  an  acci- 
dent exclusively  and  independently  of  all  other  causes 
than  the  accident,  that,  before  he  can  rei*over  in  this  case, 
he  must  show  that  the  poisonous  infection  was  rece;ived 
as  a  part  of  the  accident  and  at  the  time  of  the  original 
injury. 
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It  is  argued  that  when  there  is  an  accideutal  injury, 
resulting  in  an  abrasion  of  the  skin,  but  no  infectious 
matter  is  injected  into  the  wound  thi*ough  the  instrument 
operating  to  cause  the  injurj-,  the  injury  resulting  from 
the  accident  becomes  complete,  and,  when  an  infection 
enters  later  through  the  wound  produced,  it  becomes  a 
new  and  intervening  cause  and  one  other  than  from  the 
accident  itself,  and  that,  when  death  results  in  such  case 
from  blood  poisoning,  though,  under  the  general  rules  of 
law  on  proximate  cause,  the  death  may  be  considered  to 
have  been  caused  by  the  accident,  yet,  under  the  si>ecific 
provisions  of  the  policy,  before  there  can  l)e  a  liability, 
the  death  must  result  from  the  accident  exclusively  and 
independently  of  all  other  causes,  and  it  is  argued  that 
the  accident  is  not  the  sole  cause  independent  of  all  others, 
where  blood  ]>oisoning  later  sets  in  and  acts  as  a  con- 
tributing cause,  and  that  the  company  is  not  liable  for 
the  results  of  such  several  causes  taken  together. 

The  question  then,  as  it  now  occui's,  is  whether  the  in- 
fection shown  in  this  case,  entering  a  wound  which  had 
been  previously  i)roduced  by  accidental  means,  was  an 
additional,  contributing  or  other  cause  than  the  injury 
produced  by  the  accident  itself,  or  whether  it  was  merely 
incidental  to  the  wound  and  a  natural  consecjuence  thei-e- 

from. 

The  abrasion  of  the  skin  caused  a  necessary  exposure  to 
such  an  infection.  It  was  an  exposure  that  could  not  be 
entirely  guarded  against  until  the  foreign  substance  was 
removed,  or  the  wound  cured.  It  was  a  natural  conse- 
quence that  such  an  infection  might  set  in,  and  that  the 
wound,  of  slight  and  trivial  nature  in  its  l>eginning, 
should  througli  natural  i)rocesses  develop  dire  i*esults. 
The  infection  was  not  of  some  specitic  disease  to  which 
there  had  been  a  careless  or  conscious  exposure  (see 
Maryland  Caftitaltt/  Co.  r.  *S/>/7^,  240  Fed.  817),  but  of  a 
kind  that  naturally  develops  from  the  wound  itself,  with- 
out any  apparent  human  act  to  aid  it.  When  the  infec- 
tion enters  through  the  wound,  i)roduced  by  the  original 
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accidental  injury,  naturally  and  before  the  wound  has 
become  so  cured  as  to  prevent  exposure  to  infection,  it 
seems  to  us  immaterial  when  the  infection  enters.  Rich 
V.  Hartford  AcrUknt  d  Indemnity  Co.,  208  111.  App.  506; 
Delaney  i\  Modern  Accident  Club,  121  la.  528;  Bell  v. 
if<tat€  Life  Ins.  Co.,  24  Ga.  App.  497.  When  it  appears 
that  the  original  injury  continues  to  develop  in  character 
and  grow  woi*se,  it  is  impossible  to  determine  just  when 
an  infection  has  entered  it.  In  the  eyes  of  the  ordinary 
individual  it  is  the  original  injury,  through  the  process 
of  development,  which  produces  the  final  result,  and  the 
provision  of  tlie  iK)licy  must  be  interpreted  in  that  light. 
Lewis  V.  Ocean  Accident  d  Guarantee  Corp.,  supra:  De- 
laney V.  Modern  Accident  Club,  supra.  There  is  no  spe- 
cific expression  in  the  policy,  as  is  found  in  some  policies 
<'overing  deatli  by  accident,  that,  whenever  an  accidental 
injury  through  the  complication  of  infection  shall  produce 
death,  there  shall  be  no  liability  on  the  part  of  the  com- 
pany, unless  the  infection  is  shown  to  have  been  intro- 
ttuceil  at  the  time  of  the  accident  and  by  the  instrument 
operating.to  cause  the  injury,  and  where  the  contract  does 
not  so  provide  we  can  see  no  reason  foi*  making  such  an 
exception. 

It  is  true,  as  <lefeudant  argues,  that  when  insured's  son 
fii-st  examined  the  wound  he  said  that,  though  there  was  a 
small  hole,  it  appeared  to  have  healed  over.  Just  what 
he  meant  is  somewhat  indefinite,  but  that  testimony  does 
not  show  that  the  wound  had  been  cured,  or  that  the 
danger  of  infection  from  the  original  injury  had  passed. 
The  insured,  it  was  shown,  continued  to  work  at  his 
thumb,  in  an  apparent  endeavor  to  remove  some  object 
from  the  wound.  It  seems  quite  apparent  that  the  injury 
had  not  been  cured,  but  continued  from  the  beginning  to 
be  a  source  of  irritation,  though  it  may  be  true  that  the 
surface  of  the  skin  over  it  may  have  api)eared  to  heal. 

We  believe  that  the  blood  poisoning  shown  in  this  case 
was  a  natural  incident  of  the  wound,  and  should  be  con- 
sidered as  an  effect  of  the  original  injury,  rather  than  as 
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an  independent  or  additional  cause.  Ward  v.  JEtna  lAfr 
Ins,  Co..  82  Xel).  499;  Maloney  v.  Maryland  Casualty  Co., 
113  Ark.  174;  Caldwell  r.  Iowa  State  Traveling  Men*s 
Ass'n^  supra;  1  C.  J.  430,  sec.  76. 

Error  is  i>redicate<l  upon  the  giving  of  an  instruction 
tilling  the  jury  that — "In  determining  the  question  as  to 
whether  or  not  the  death  of  said  George  H.  Hornby  wouhl 
have  resulted  from  external,  violent,  and  accidental  means 
exclusively  and  independently  of  all  other  t^auses^  you  are 
entitled  to  (ronsider  all  the  facts  and  circumstances  which 
have  been  introduced  in  evidence  before  you,  and  you 
are  entitled  to  draw  i*easonable  inferen(*es  and  conclusions 
from  such  facts  and  circumstancs.'' 

The  case  of  Grosrenor  r.  Fidelity  d  Casualty  fV>.,  102 
Neb.  (J29,  is  relied  ui)on.  That  was  an  action  upon  an  in- 
surance policy  (covering  death  by  accidental  means.  In- 
sured die<l  from  drinking  carbolic  acid.  The  lower  court 
directed  a  verdict  for  the  plaintiff,  relying  upon  the  pre- 
sumption that  death  was  by  accidental  means.  This 
court,  however,  said,  in  reversing  the  case,  that  since  it 
appeai*ed  that  insured  drank  carbolic  acid,  it  was  pre- 
sumed that  he  did  so  voluntarily,  and  that  the  evidence  of 
suicidal  intent  so  introduced  into  the  case  destroyed  the 
force  of  the  presumption  of  death  by  accidental  means, 
and  held  that  it  was  incumbent  upon  the  plaintiff  to  show 
that  the  death  was  accidental  "by  evidence  of  the  actual 
facts  or  a  situation  fi*om  which  accident  is  the  reasonable 
inference.''  In  other  words,  the  record  must  present  to 
the  jury  such  a  state  of  facts  that  i*easonable  inferences, 
showing  accident,  can  be  drawn  therefrom,  and  the  case 
(!annot  be  left  to  the  jury  for  a  guess  or  conjecture  in 
arriving  at  a  conclusion. 

In  a  similar  case,  Rairitzer  r.  Mutual  Benefit  Health  ct 
Accident  Ass*n,  101  Neb.  219,  where  death  was  also  the 
result  of  carbolic-acid  poisoning,  the  court  held  that  the 
surraunding  circumstances  were  shown  to  be  such  as  to 
allow  of  reasonable  inferences  as  to  the  cause  of  death. 
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imd  that  the  ease  was  one  which  shouhl  have  been  sub- 
in  itted  to  the  jury. 

As  before  pointe<l  out,  we  are  of  opinion  that  the  con- 
^lition  of  the  evidence  in  this  case  presents  a  situation 
Avhere  a  natural  and  reasonable  inference  could  be  drawn 
that  the  injury  was  accidental,  and  the  matter  of  passiAji: 
upon  those  inferenceis  was  for  the  jury.  Since  there  was 
sufficient  to  take  the  case  to  the  jury,  we  believe  there 
was  no  error  in  the  instructioii  ji:iven.  \orth  Chicatjo 
t<trect  R.  Co.  r.  Rodert,  203  111.  413;  Vandalia  Coal  Co.r. 
Moore,  ij\)  Ind.  Ai)p.  311;  ^Y^h'Ox  r.  Southern  Railway,  91 
S.  Car.  Tl;  Central  of  Georgia  R.  Co.  r.  FMison,  199  Ala. 
r>71;  38  (yc.  1<)73. 

It  is  argued  that  there  is  prejudicial  error  in  the  ad- 
mission of  testimony.  Doctor  Jonas,  who  examined  the 
insured  after  the  poisoning  had  progresse<l  up  the  arm, 
was  allowed  to  testify  in  behalf  of  the  plaintiff  that  the 
poisoning  was  from  external  means.  We  see  nothing  im- 
proper in  the  admission  of  that  testimony,  since  the  doctor 
testified  that  poisoning  of  that  kind  in  that  locality  al- 
ways came  from  without  through  an  opening  in  the  skin. 
On  cross-examination  he  was  askc*<l  if  septicemia  had  been 
in  the  body  prior  to  the  injury,  whether  or  not  it  might 
not  extend  to  the  surface  and  manifest  itself  there,  to 
which  the  doctoi*  answered  that  he  had  only  one  opinion 
al>out  this  I'ase — that  the  poisoning  came  from  without, 
from  "an  accident."  No  motion  was  made  to  strike  out 
this  answer,  but  it  is  now  contended  that  the  doctor  was 
thus  alloweil  to  express  his  oj)inion  that  the  injury  was 
the  i-esuJt  of  accidental  means,  and,  therefore,  thai  the 
testimony  was  improperly  i-ei-eived.  Such  an  opinion  as 
to  a  conclusion  of  fact  could,  of  course,  not  be  received  as 
evidence.  Dreher  r.  Order  of  I'tiifed  Commervial  Trav- 
elers of  America,  ITS  Wis.  173.  We  take  it  that  the  doc- 
lor  meant  /^injury"  instead  of  **accident,''  and*  was  not 
attempting  to  give  evidence  as  to  how  the  injury  li ad  been 
caused,  and  we  cannot  see  that  the  answer  would  mislead 
the  jurv. 
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The  further  objection  is  made  that  the  petition  did  not 
state  a  cause  of  action^  since  the  name  of  the  beneficiary 
under  the  policy  was  not  disclosed.  The  action  was 
brought  by  the  administrator^  and  upon  a  policy,  the  pro- 
visions of  which  were  fully  known  to  the  defendant.  The 
trial  court  allowed  an  amendment  of  the  pleadings  during 
the  trial,  and  the  name  of  the  beneficiary  was  inserted. 
AVe  do  not  see  that  the  defendant  could  have  been  taken 
by  surprise  by  this  amendment,  or  prejudice<l  in  any  way. 

The  case  is  thei'efore 

Affirmed. 

Lkitox^  J.,  dissenting. 

It  seems  to  me  the  majority  opinion  rests  upon  an  in- 
ference based  upon  an  inference.  First,  the  inference 
that  a  sand  bur,  or  other  substance,  penetrated  the 
thumb.  Second,  the  inference  that  a  malignant  germ 
entered  the  body  through  a  perforation  of  the  skin  thus 
created.  In  my  opinion  the  evidence  does  not  justify  the 
lecoverv. 


(lERTiK  J.  Williams,  appellee,  v.   Ellis  E.  Williams, 

APPELLANT. 

Filed  July  15,  1921.    No.  21533. 

1.  Homestead:  Sufficikxcy  or  Plea.  A  pleading  suAciently  sets 
forth  the  selection  of  the  homestead  from  the  wife's  separate 
property,  with  her  consent,  where  it  is  alleged  therein  that  after 
their  marriage  the  parties  entered  upon  the  tract  in  question 
pursuant  to  a  prior  agreement  to  make  it  their  permanent  home 
and  joint  homestead,  that  improvements  were  constructed  suffi- 
cient for  that  purpose,  and  that  it  continued  for  seyeral  years  to 
be  the  family  residence. 

2  Husband  and  Wife:  Homestead:  Ejectmext.  Where  the  home- 
stead has  been  selected,  with  the  wife's  consent,  from  her  sep- 
arate property,  she  cannot  withdraw  from  the  homestead  and 
maintain  ejectment  against  her  husband,  who  remains  in  oc- 
cupancy thereof,  so  long  as  the  marital  relation  continues. 

Appeal   from   tlio  district   court    for   Morrill   county: 


Vol.  106J  JANUARY  TERM,  1921.  585 


Williams  T.  Williams. 


Ralph  W.  Hobart,  Judgb.  Reversed  and  dismissed. 
Fawcett  d  Mockett  and  C'.  G.  Perry,  for  appellant. 
Williams,  Hurd  cf  Neighbors,  contra. 

DORSEV,  C. 

Gertie  J,  Williams,  the  appellee,  brought  ejectment 
against  her  husband,  the  appellant,  to  recover  possession 
of  a  quarter-section  of  land  in  Morrill  county.  Her  peti- 
tion contained  simply  the  formal  allegations  that  she  had 
a  legal  interest  in,  and  was  entitled  to  the  possession  of, 
the  land,  and  that  since  Januai*y,  1916,  the  appellant  had 
dbprived  her  of  the  possession  thereof. 

The  appellant's  answer,  in  addition  to  a  general  denial, 
set  forth  that  the  parties  were  married  in  1911;  that  be- 
fore the  marriage  the  appellee  had  made  entry  and  estab- 
lished her  residence,  in  a  small  frame  shack,  upon  the 
land  under  the  government  homestead  laws;  that  they 
^vere  married  during  a  "leave  of  absence''  which  she  had 
obtained,  and  it  was  agreed  that  immediately  after  the 
marriage  they  should  return  to  and  live  upon  her  home- 
stead, that  the  same  should  be  their  joint  homestead,  and 
that  the  appellant  should  break  out,  seed  and  cultivate 
the  land  and  construct  such  impi-ovements  thereon  as 
would  make  it  a  permanent  and  habitable  home;  that  as 
soon  as  they  were  married  they  did  move  upon  the  land, 
which  the  appellant  improved  as  he  had  promised,  at  his 
own  expense  and  bestowing  his  own  labor  thereupon, 
making  it  a  suitable  and  comfortable  home;  that  he  and 
his  wife  and  tlie  two  children  born  to  them  lived  there,  in 
harmony,  until  January,  1916,  when  without  just  cause 
she  left  the  state  and  has  never  since  returned,  although 
the  appellant  desired  and  repeatedly  requested  her  so  to 
do;  that  by  reason  of  the  foregoing  he  acquired  a  legal 
estate  in  the  land  of  which  the  appellee  could  not  de- 
prive him,  that  she  was  not  entitled  to  separate  possession 
and  could  not  maintain  the  action. 

In  her  reply  the  appellee  admitted  the  marriage,  and 
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that  she  had  made  entrv  and  establishe<l  her  residence 
upon  the  land  as  allege<l,  but  denied  all  other  averments 
of  the  answer.  For  further  reply  she  alleged  that  she 
had  been  compelled  to  leave  because  of  his  cruelty}  that 
the  appellant  told  her  to  get  out  if  she  did  not  like  it, 
and  since  her  departure  told  her  not  to  come  back;  that 
it  was  for  those  reasons  that  she  remained  away  from  her 
home,  and  that  it  was  impossible  for  them  to  live  to- 
gether. '  

The  case  coming  on  for  trial,  the  appellant's  motion  for 
judgment  upon  the  pleadings  was  overruled,  and  the  trial 
court  sustained  the  objection  interposed  by  counsel  for 
the  appellee  to  the  introduction  of  any  testimony  on  the 
part  of  the  appellant  for  the  reason  that  his  answer  did 
not  (institute  a  defense.  Judgment  was  then  entered  in 
favor  of  the  appellee  for  the  possession  of  the  premises, 
ami  this  appeal  resulte<l. 

The  point  upon  whi<'h  the  case  turned  in  the  court  be- 
low being,  in  eit'ect,  a  demurrer  to  the  answer,  the  issue 
here  is  whether  or  not  the  facts  set  forth  therein  .would, 
if  proved,  support  the  husband's  right  to  remain  in  pos- 
session of  the  wife's  separate  property  when. she  is  living 
apart  from  him  and  demands  that  he  be  ousted.  The  aj)- 
pellant's  contention  is  that  there  was  a  selection  of  the 
land  in  question  as  the  family  homestead  under  section 
3077,  Kev.  St.  1913,  providing  that  the  homestead  may  be 
sele<*tHl  from  the  separate  property  of  the  husband,  or, 
with  the  (*onsent  of  the  wife,  from  her  separate  property; 
that  the  husband  acquired  a  vested  right  of  homestead 
therein  not  subject  to  be  defeated  by  the  wife's  voluntary 
removal  from  the  family  residence.  We  shall  first  in- 
cjuire  whether  or  not  the  appellant's  answer  sufficiently 
s^ts  forth  a  selection  of  the  land  in  controversy,  with  the 
appellee's  consent,  as  the  homestead,  and  second,  whether, 
if  the  allegations  of  the  answer  are  sufficient  in  that 
respect,  the  wife  may  terminate  the  husband's  homestead 
right  and  dispossess  him,  in  case  she  withdraws  from  the 
family  domicile  of  her  own  volition. 
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As  to  the  sufficiency  of  the  pleading,  it  was  averred  in 
tlie  answer,  in  substance,  that  the  parties  entered  upon 
the  land  after  their  marriage  in  pursuance  of  a  prior 
agreement  to  make  it  .their  permanent  home  and  joint 
liomestead;  that  improvements  were  constructed  suffi- 
cient for  that  purpose,  Wd  that  it  continued  to  be  the 
family  i-esidence  for  four  years.  These  allegations,  we 
think,  are  sufficient  to  set  out  a  selection  of  the  homestead 
from  the  wife's  separate  property  with  her  consent,  in 
view  of  the  rule  that  such  consent  may  be  presumed  from 
the  occupancy  of  the  premises  as  a  family  home.  Hohson 
r.  Huwtahlc,  79  Neb.  334. 

Assuming  that  the  wife's  consent  to  the  selection  of  the 
homestead  was  properly  pleaded,  there  remains  the  ques- 
tion *  whether,  if  she  concludes  to  depart  from  the  home 
for  whatever  reason,  she  may  put  an  end  to  the  homestead 
character  of  the  premises  so  as  to  entitle  her  to  regain 
exclusive  possession  thereof  by  means  of  an  action  of 
ejectment  against  her  husband,  on  the  theory  that  he  is 
wi*ongfuHy  withholding  her  separate  property.  Counsel 
for  the  dppellee  cite  the  following  from  Cook  r.  Cook^  125 
Ala.  583:  "Nor  is  it  of  consequence  that  the  land  of 
which  recovery  is  sought  was  at  one  time  occupied  by  the 
husband  and  wife  with  their  children  as  a  homestead,  nor 
that  the  husband  and  children  still  reside  thereon,  nor 
that  the  defendant  at  the  time  of  the  trial  is  willing  and 
all  along  has  been  for  the  wife  to  return  to  this  homestead 
and  occupy  it  jointly  with  him.  He  has  no  right  to  com- 
jiel  her  to  let  him  into  joint  possession  or  occupation  of 
any  of  her  land,  nor  any  right  to  exclude  her  from  the 
l>osses6ion  and  occupation  altogether,  unless  she  assents 
to  joint  possession  and  occupation  with  him.  There  is  no 
law  to  compel  a  wife  to  live  with  her  husband  on  her 
land  or  on  his.  There  is  no  legal  prohibition  upon  her 
separating  from  him  and  living  apart.  And  having  sep- 
arated from  him  and  left  her  home  in  his  possession,  she 
is  entitled  to  recover  it  from  him  as  if  he  were  a  stranger. 
To  hold  otherwise  would  be  to  give  the  husband  rights 
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and  estates  in  the  wife's  lauds  which  our  statutes  not 
only  do  not  i)rovide  for,  but  expressly  provide  against." 

Other  eases  cited  in  support  of  the  same  reasoning  are 
Buckingham  i\  Buckingham,  81  Mich.  89;  Crater  t\ 
Crater,  118  Ind.  521.  To  these  may  be  added  McDuff  v. 
McDuffy  187  Pac.  (Cal.  App.)  37.  It  seems,  however,  that 
the  conclusion  of  the  Michigan  supreme  court  in  Buck- 
ingham  v.  Buckingham,  supra,  is  fouude<l,  in  part,  upon 
the  fact  that,  under  the  laws  of  that  state,  married  women 
are  given  *'such  absolute  right  to  disposition  of  their 
own  separate  property  that  she  may  convey  the  homestead 
by  deed  without  the  husband's  joining  in  the  instrument;'' 
that  therefore  the  wife  may  abandon  her  husband  and  sue 
him  in  ejectment.  In  Nebraska,  on  the  other  hand,  it  is 
expressly  provided  by  statute  that  the  homestead  cannot 
be  conveyed  or  incumbered  unless  by  an  instrument  signed 
and  acknowledgcHl  by  both  spouses.  Rev.  St.  1913,  sec. 
3079. 

The  statutory  provision  just  cited  illustrates  the  char- 
acter of  the  •  homestead  right  in  this  jurisdiction  of  one 
spouse  in  land  selected  as  the  homestead  out  of  the  prop- 
erty of  the  other.  Once  vested,  it  cannot  be  alienated 
otherwise  than  by  a  joint  deed  executed  and  acknowledged 
by  both.  It  is  an  estate  or  interest,  and  not  simply  a 
right  of  occupancy  dependent  upon  the  whim  of  the 
spouse  out  of  whose  property  it  has  been  selected.  True, 
the  property  may  lose  its  homestead  character  by  abandon- 
ment, but  "neither  spouse  can  abandon  the  homestead 
for  the  other  without  his  or  her  free  consent."  Weather- 
ington  v.  Smith,  77  Neb.  363.  The  appellee's  theory  is 
that,  notwithstanding  the  wife's  consent  to  the  selection 
of  her  separate  property  as  the  homestead,  she  may  at  any 
time  thereafter,  by  removing  from  the  homestead  and  thus 
making  it  no  longer  the  joint  residence  of  her  husband 
and  herself,  terminate  its  homestead  character  and  resume 
the  independent  control  over  it  which  the  statute  gives 
to  every  married  woman  over  her  separate  property.  This, 
we  are  convinced,  is  inconsistent  with  the  interpretation 
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heretofore  placed  by  this  court  upon  the  homestead  right 
of  one  spouse  in  the  property  of  the  othei'  selected  as  such. 
**\Vhere  a  homestead  has  been  selected  by  husband  and 
wife  from  the  separate  i)roperty  of  the  wife,  the  wife 
cannot  by  a  conveyance  of  the  property  deprive  the  hus- 
band of  his  homestead  right  therein  while  the  marriage 
relation  exists."  Miller  v.  Paustian,  79  Neb.  196.  That 
which  she  is  not  permitted  to  do  by  a  conveyance,  it 
would  be  illogical  to  hold  that  she  could  accomplish  by 
her  mere  withdrawal  from  the  family  home. 

It  is  held  in  Morrill  i\  Skinner^  57  Neb,  104,  that  the 
wife's  right  of  homestead  in  the  husband's  property  is  not 
defeated,  where  she  remains  in  occupancy,  and  the  hus- 
band abandons  her  and  lives  elsewhere.  In  view  of  the 
general  policy  of  our  laws  in  recognizing  the  equality  and 
reciprocal  property  rights  of  both  sexes,  it  follows,  in  our 
opinion,  that  the  husband's  right  of  homestead  in  the 
wife's  property  must  be  similarly  protected.  Where  the 
homestead  has  been  selected,  with  the  wife's  consent,  from 
her  separate  property,  she  cannot  witlidraw  from  the 
homestead  and  maintain  ejectment  against  her  husband, 
who  remains  in  occupancy  thereof,  so  long  as  the  marital 
relation  continues. 

The  pleadings  disclose  a  controversy  as  to  which  of  the 
l)arties  is  responsible  for  the  wife's  withdrawal  from  the 
family  home,  the  husband  asserting  that  it  was  without 
just  cause,  and  the  wife  alleging  that  it  was  the  result  of 
his  cruelty  and  misconduct.  If  that  diflSculty  be  ir- 
remediable, relief  may  be  obtained  in  an  appropriate  ac- 
tion, and  if  a  divorce  should  be  granteil  to  either  party, 
the  wife  would  immediately  become  entitled  to  the  pos- 
session of  her  real  estate.     Rev.  St.  1913,  sec.  1579. 

For  the  reasons  stated,  we  recommend  that  the  judg- 
ment be  reversed  and  the  action  dismissed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
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and  the  action  dismissed,  and  this  opinion  is  adopted  by 
and  made  the  opinion  of  the  court. 

Revbrseo  and  dismissed. 


OlK    C.    BuIXCSKN.    Al»PELL.\NT,    V.    MAX    WoLF    ET    AL.,    AP- 
PELLEES. 

PiL£D  July  15,  1921.    No.  21595. 

Fraud:  Rbmkoies:  Waiveb.  A  person  who  has  been  induced  by  fraud 
to  purchase  property,  when  he  discovers  the  fraud,  may,  at  his 
election,  rescind  the  contract  and  recover  back  aU  that  he  has 
parted  with  thereon,  or,  when  the  contract  of  sale  has  been  exe- 
cuted, in  whole  or  in  part,  before  the  discovery  of  the  fraud,  he 
may  affirm  the  contract  |nd  maintain  an  action  for  his  damages 
resulting  from  the  antecedent  fraud,  or,  when  sued  for  the  pur- 
chase price,  he  may  plead  said  damages  by  way  of  recoupment. 
The  question  of  waiver  is  a  question  of  intention,  and  this  right 
of  action  for  deceit  will  not  be  held  to  have  been  waived  unless 
the  intention  of  its  possessor  to  make  such  waiver  clearly  ap- 
pears. Obtaining  an  extension  of  time  and  the  renewal  of  a  note 
given  for  the  purchase  price  of  said  property  is  not  a  waiver  of 
such  right  of  action  as  a  matter  of  law. 

Appeal  from  tlie  district  court  for  I»oone  county: 
I'KEDBRICK  ^^^  HrTTOx,  JnxiK.     Reversed, 

Albert  d  Woffuer,  J,  S,  ArmHtrony,  and  \\  E,  iiarten, 
for  appellant. 

Williams  &  WiUiams,  contra. 

Heard  before  I.eiton.  Day  and  Dean,  J  J.,  Clements- 
and  Morning,  District  Judges. 

Clements  (E.  J.),  District  Judge. 

This  is  an  action  for  damages  alleged  to  have  been  sus- 
tained by  plaintiff  in  consequence  of  the  sale  of  cattle,  in- 
fected by  a  disease  known  as  "pink-eye,"  to  plaintiff  by 
defendants,  wlio,  it  is  alleged,  had  knowledge  of  the  con- 
dition of  the  cattle,  but  represented  to  the  plaintiff  that 
they  were  all  right  and  sound.     At  the  close  of  the  evi- 
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dence,  on  motion  of  defendants,  the  court  instructed  the 
jury  to  return  a  verdict  for  defendants,  which  was  done, 
iind  a  judgment  for  defendants  was  entered)  thereon. 
From  said  judgment,  the  plaintiff  appealed. 

Uy  admissions  and  undisputed  evi<lence  it  is  estab- 
lished that  on  Saturday,  the  1st  day  of  May,  1915,  the 
<Ufendants  sold  to  jdaintiff  39  head  of  yearling  cattle, 
then  in  the  stock-yards  at  Albion,  Nebraska,  for  $3fi  a 
head,  and  plaintiff  gave  defendants  his  prcmiissory  note 
for  the  purchase  price  thereof,  payable  in  six  months  and 
secureil  by  chattel  mortgage  on  said  stock.  The  sale  was 
completeil  on  the  following  Monday  by  the  defendants  de- 
livering said  cattle  to  plaintiff*  at  his  pasture  situated  ten 
miles  from  Albion.  When  said  note  became  due,  on 
November  1,  1915,  plaintiff'  gave  a  renewal  note  therefor, 
due  in  six  months,  with  some  additional  security,  and  de- 
fendants retained  both  the  original  and  renewal  notes. 
When  the  renewal  note  bi^-ame  due  and  payment  was  re- 
questeil,  plaintiff",  for  the  first  time,  notified  defendants 
that  said  cattle  were  disease<l  when  he  benight  them  and 
demandeil  a  reducticm  in  the  annnint  of  the  note  for  that 
reason.  This  was  refused  and,  under  pressure,  plaintiff 
jiaid  the  note  in  full. 

While  the  evidence  is  conflicting,  there  is  sufticient,  if 
believetl,  to  show  that,  at  the  time  of  said  sale,  the  de- 
fi  ndauts  represented  to  the  plaintiff'  that  said  cattle  were 
all  right;  that  he  relied  on  said  representation  in  pur- 
chasing the  cattle;  that  the  cattle  were  not  all  right,  as 
some  of  them  were  atilicted  with  a  disease  commonly 
known  as  '^pink-eye ;''  that  plaintiff'  did  not  know  that 
thev  had  anv  disease  until  after  thev  had  been  delivere<l 
and  placed  in  his  pasture  and  commingled  with  plaintiff's 
other  cattle  therein ;  that  he  first  discovered  that  they  were 
diseased  the  next  day  after  thty  were  so  delivered;  that 
three  of  the  cattle  so  purchased  of  defendants  died  from 
said  disease,  many  others,  including  cattle  which  plaintiff 
owned  before  said  purchase  and  with  which  cattle  they 
had  been  commingled,  became  infected  with  said  disease 
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and  plaintiff  sustained  damages  in  consequence  thereof. 
Plaintiff  testified  that  at  the  time  the  sale  was  made  it 
was  agreed  that  he  should  have  a  year's  time,  and  that  the 
renewal  of  the  original  note  was  made  in  pursuance  of 
that  agreement.  Defendants  deny  this,  and  say  that  they 
extended  the  time  of  payment  at  plaintiff's  request. 

In  its  peremptory  instruction  to  the  jury  the  court 
said:  "Gentlemen  of  the  jury.  The  court  holds  that 
when  the  plaintiff  gave  the  renewal  note  he  had  knowl- 
edge that  the  cattle  had  the  pink-eye,  and  thereby  waived 
any  fraud  in  the  original  contract.  You  are,  therefore, 
directed  to  return  a  verdict  for  the  defendants."  It  will 
be  noted  that  this  instruction  is  based  whoUv  on  the 
proposition  that  the  giving  of  the  renewal  note  consti- 
tuted a  waiver  of  the  alleged  fraud  as  a  matter  of  law. 
No  other  basis  for  said  instruction  or  reason  for  giving  it 
is  suggested  by  the  court  or  is  urged  by  counsel  for  de- 
fendants, and  the  determination  of  this  case  rests  wholly 
on  whether  said  proposition  correctly  states  the  law. 

It  is  a  well-established  and  familiar  rule  that  one  who 
has  been  induce<l  by  fraud  to  purchase  and  agree  to  pay 
for  property  has,  at  his  election,  one  of  two  remedies. 
(1)  He  may  rescind  the  contract  and  recover  back  what- 
ever he  has  parted  with  thereon.  (2)  He  may  affirm  the 
agreement  and  maintain  an  action  for  damages  I'esulting 
from  the  deceit,  or,  when  sued  by  the  vendor  to  recover 
the  price  for  which  the  property  was  sold,  may  plead  such 
damages  by  way  of  recoupment.  Pollock  v.  Smith,  49 
Neb.  864;  Kaup  v,  Schinstock,  88  Neb.  95.  That  this  is  a 
general  rule  which  applies  in  all  cases  where  the  contract 
has  been  fully  executed  before  the  discovery  of  the  fraud 
iii  held  by  practically  all  authorities.  By  the  weight  of 
authority,  said  rule  is  not  applicable  in  a  case  where  the 
fraud  is  discovered  while  the  contract  is  wholly  executory. 
The  reason  given  for  this  limitation  of  the  general  rule  is 
that,  where  a  person  discovers  the  fraud  when  he  is  still 
wholly  at  liberty  to  save  himself  from  its  effects,  what 
he  thereafter  does  to  his  own  injury  is  self-inflictefl,  and 
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one  may  not  recover  damages  which  resulted  from  his  own 
acts  instead  of  the  act  of  the  other  party  to  the  contract. 
Bean  v.  Bickley,  187  la.  689,  and  authorities  cited. 

There  is,  however,  a  sharp  conflict  in  the  authorities 
as  to  whether  said  general  rule  is  applicable  in  a  case 
where,  at  the  time  of  the  discovery  of  the  fraud,  the  con- 
tract has  been  executed  in  part  and  a  part  is  still  exec- 
utory. Some  authorities  seem  to  hold  that,  where  the 
injured  party  discovers  the  fraud  before  the  contract  has 
been  fully  executed  and  continues  to  carry  it  out,  he 
thereby  condones  the  fraud  and  may  not  maintain  an 
action  for  deceit.  The  principal  case  holding  this  doc- 
trine is  Ponder  v.  Altura  Farms  Co.j  57  Colo.  519,  which 
is  cited  and  quoted  from  in  defendants'  brief.  In  the 
opinion  several  cases  are  cited  as  supporting  said  propo- 
sition. Some  of  them,  as  well  as  some  cited  in  defend- 
ants' brief,  are  not  authority  therefor,  as  the  contracts 
under  consideration  therein  were  wholly  executory  when 
the  fraud  was  discovered. 

The  other  rule  is  that,  if  the  contract  be  executed  in 
whole  or  in  i)art  before  the  fraud  is  discovered,  the  pur- 
chaser need  not  rescind,  but  may,  at  his  election,  affirm 
the  contract,  retain  the  property,  and  also  bring  his  ac- 
tion for  damages  on  account  of  the  deceit ;  in  other  words, 
that  the  general  rule  above  stated  applies  in  cases  where 
the  contract  has  been  executed  in  part  only.  This  is  the 
doctrine  announced  and  followed  in  Bean  v.  Bickley, 
supra,  and  Koch  v.  Rhodes,  57  Mont.  447.  In  the  opinions 
in  said  cases  the  authorities  supporting  or  bearing  upon 
both  of  the  foregoing  rules  are  collated,  discussed  and 
analyzed. 

The  question  as  to  which  of  the  foregoing  conflicting 
rules  shall  obtain  in  Nebraska  does  not  appear  to  have 
been  heretofore  determined  by  this  court  and  we  are 
therefore  at  liberty  to  choose  the  one  which  appears  to 
us  to  be  right;  and,  after  due  consideration,  we  have  con- 
cluded that  the  latter  one  is  supported  by  the  weight  of 
authority  and  is  more  consonant  with  reason  and  justice. 
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We  therefore  hold  that  the  general  rule  above  stated  ap- 
plies .where  the  contract  is  partly  executed  before  the  dis- 
covery  of  the  fraud  as  well  as  where  it  is  wholly  executed. 

In  the  instant  case,  the  sale  was  completed,  the  pur- 
chase price  settled  for  by  the  giving  of  a  promissory  note, 
and  the  cattle  were  delivered  and  commingled  with  other 
stock  before  plaintiff  discovered  that  they  were  diseased. 
All  that  remained  to  be  done  was  the  paying  of  the  note, 
yi:d,  under  the  foregoing  rule,  the  plaintiff  had  the  right 
to  affirm  the  contract  and  sue  for  the  damages  resulting 
from  defendants'  alleged  deceit.  Counsel's  contention, 
that  this  right  was  waive<l  by  obtaining  an  extension  of 
time  and  giving  a  I'cnewal  note,  although  supported  by 
some  of  the  authorities  cited,  is,  we  think,  without  merit. 
It  would  seem  that  in  the  cases  cited  the  distinction  be- 
tween the  effei't  of  rescission  and  that  of  affirmance  is  not 
properly  re(*ognized.  Where  one  denies  the  validity  of  a 
contract,  rescinds,  he  cannot  maintain  that  iH>sition  if  he 
sei^ks  and  obtains  a  change  in  its  terms  advantageous  to 
himself,  for  this  would  be  inconsistent  with  his  position 
that  there  is  no  contract;  but  when,  on  discovering  the 
fraud,  he  electa  to  affirm  the  contract,  it  be<*omes  his  duty 
to  carry  out  its  provisions,  and  there  is  no  inconsistency 
in  asking  a  betterment  of  the  terms  of  the  contract  which, 
by  his  affirmance,  he  admits  is  valid,  liean  r.  Bickley, 
supra. 

An  independent  right  of  action  for  damages,  sustaineil 
as  the  result  of  defendants'  fraud,  accrued  to  plaintiff  as 
soon  as  he  discovered  same  and  elected  not  to  rescind. 
\>'aiver  depends  upon  intention,  and  it  cannot  be  held 
that  plaintiff  has  i-eleased  or  waived  said  right  of  action 
unless  his  intention  to  do  so  clearly  appears;  and  the  ob- 
taining an  extension  of  time  and  giving  the  renewal  note, 
while  it  may  be  evidem^e  of  an  intention  to  waive,  is  not 
a  waiver  as  a  matter  of  law. 

It  follows  that  the  action  of  the  trial  court  in  directing 
a  venlict    for   the  defendants   was   error   for    which   its 
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judgment  should  he  reversed;  and  said  judgment  is  there- 
fore reversed  and  remanded  for  further  proceedings. 

Reversed. 


Thances  Kulhanek  bt  al.^  appellees^  v.  Emma  Kul- 
hanek BT  AL.,  APPELLANTS. 

Fii^D  July  16,  1921.    No.  21617. 

1.  Pleading:  Proof.  A  party  wUl  not  be  permitted  to  plead  one 
cause  of  action  and  at  the  trial  rely  upon  proof  establishing  a 
different  cause.    The  allegations  and  proof  must  agree. 

2.  Judgment:  Default:  Vacation.  Statements  to  the  defendant  in 
an  action  by  a  third  person,  not  a  party  to  the  suit,  of  which  the 
plaintiff  knows  nothing,  to  the  effect  that  said  action  has  been 
settled,  because  of  which  statements  the  defendant  fails  to  ap- 
pear or  to  plead  and  a  default  Judgment  is  entered  against  him, 
do  not  constitute  a  ground  for  setting  aside  said  Judgment  after 
the  term  under  the  provisions  of  section  8207,  Rev.  St.  1913,  nor 
any  recognized  source  of  equity  Jurisdiction. 

Appeal  from  the  district  court  for  Douglas  county: 
^ViLLis  6.  Skaks^  Judge.     Reversed  and  dismissed. 

A .  H,  Mitrdork,  for  appellants. 

James  E.  liednar  and  Joseph  T.  Votava,  contra. 

Heard  before  liETTON,  Day  and  Dean,  J  J.,  Clements 
and  MoRNiNCJ,  District  Judges. 

Clements  ( E.  J. ) ,  District  Judge. 

On  November  25,  1919,  Emma  Kulhanek,  defendant  in 
the  present  suit,  obtained  a  judgment  for  f2,500  by  de- 
fault in  the  district  court  for  Douglas  county,  Nebraska, 
against  the  plaintiffs  herein  for  the  alleged  alienation  of 
the  affections  of  her  husband,  Joseph  Kulhanek.  The  plain- 
tiffs are  the  father  and  stepmother  of  said  Joseph  Kul- 
hanek. An  execution  issued  on  said  judgment  was  levied 
on  plaintiffs*  property  and  on  February  24,  1920,  said 
property  was  sold  by  the  sheriff  to  satisfy  said  judgment. 
On  May  24,  1920,  this  action  was  brought  to  vacate  and 
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8et  aBide  said  judgment  and  sale  and  to  permit  the  plain- 
tiffs to  answer  and  make  their  defense  to  the  action  in 
which  said  judgment  was  obtained.  The  trial  court  found 
for  plaintiffs  and  entered  a  decree  setting  aside  said  judg- 
ment and  sale  and  granting  them  a  new  trial  in  said  case. 
From  said  finding  and  judgment,  defendants  herein  ap- 
peal. 

In  plaintiffs'  petition  it  is  alleged  that,  after  the  com- 
mencement of  said  alienation  action,  said  Emma  Kulhanek 
agreed  with  i)laintiffs  to  drop  said  suit;  that,  relying  on 
said  agreement,  plaintiff's  paid  no  further  attention 
thereto;  that,. in  violation  of  her  said  agreement,  said 
Emma  Kulhanek  fraudulently  causeil  said  judgment  to 
be  entered  without  any  notice  to  or  knowledge  of  the 
plaintiffs,  and  that  plaintiffs  did  not  know  of  the  entry 
of  said  judgment  until  after  said  sale  was  made.  The 
foregoing  is  the  substance  of  all  the  allegations  of  the 
petition  stating  the  ground  or  reason  for  setting  aside  said 
judgment.  This  is  clearly  a  pleading  of  ^^fraud  practised 
by  the  successful  party  in  obtaining  the  judgment  or 
order,"  which  is  one  of  the  grounds  for  vacating  a  judg- 
ment under  the  provision  of  subdivision  4,  sec.  8207,  Rev. 
St.  1913.  Counsel  in  their  brief  also  assert  that  the  peti- 
tion alleges  unavoidable  casualtj-  or  misfortune  within 
the  meaning  of  sulKliyision  7  of  said  section,  but  we  find 
no  allegations  in  the  petition  which  sustain  said  conten- 
tion, and,  if  there  w^ere  such,  the  record  contains  no  evi- 
dence to  support  such  allegations.  Plaintiffs'  petition 
therefore  sets  up  but  a  single  cause  of  action  or  ground 
for  setting  aside  said  judgment  and  sale,  and  that  is  the 
alleged  fraud  of  Emma  Kulhanek  in  procuring  the  judg- 
ment to  be  entered  in  violation  of  her  agreement  to  drop 
the  case.  The  making  of  this  alleged  agreement' was  de- 
nied by  the  answer  and  the  issue  thus  joined  was  de- 
cided by  the  trial  court  in  favor  of  the  defendants. 

There  is  not  a  scintilla  of  competent  evidence  in  the 
record  to  support  plaintiffs'  allegation  of  fraud  on  the 
part  of  the  defendant  and  the  trial  court  rightfully  found 


Vol.  106]  JANUARY  TEKM,  1921.  597 


Kulhanek  v.  Kulhanek. 


that  said  Emma  Kulhanfek  "acted  in  entire  good  faith  in 
liaving  judgment  entered  against  the  plaintiffs,  ♦  »  ♦ 
and  in  causing  an  execution  to  be  issued  and  levied  by 
the  sheriff  on  the  property  of  the  plaintiffs  herein,  and 
was  entirely  without  fraud  in  any  of  her  proceedings  in 
said  action."  This  finding  for  the  defendants  on  the  only 
ground  or  reason  for  setting  aside  said  judgment  allied 
in  the  petition  would  seem  to  compel  a  judgment  in  their 
favor.  But  the  trial  court  i)roceeded  to  make  another 
finding,  as  follows:  "The  court  further  finds  that  the 
plaintiffs  herein  relied  upon  the  representation  made  by 
iheip  son,  Joseph  Kulhanek,- to  the  effect  that  he  had 
settled  the  cause  of  action  so  filed  against  them  by  the 
defendant,  Emma  Kulhanek,  and  that  by  reason  of  their 
relying  upon  the  i*epresentations  so  made  by  their  son, 
Joseph  Kulhanek,  they  suffered  a  judgment  to  be  entered 
against  them."  And  it  is  upon  this  finding  that  the  judg- 
ment for  plaintiffs  herein  is  based.  The  court  also  found 
that  "Emma  Kulhanek  knew  nothing  of  the  representa- 
tions made  by  Joseph  Kulhanek  to  the  plaintiffs  herein.'^ 
There  is  evidence  in  the  record,  admitted  over  the  objec- 
tions of  defendants,  which  supports  the  above  finding  in 
favor  of  plaintiffs,  but  there  are  no  allegations  in  the  peti- 
tion which  justify  the  admission  of  such  evidence  or  upon 
which  such  a  finding  can  be  based. 

It  is  an  elementary  rule  of  law  that  the  allegations  and 
proof  must  agree.  "There  can  be  no  i-ecovery  if  there  be 
a  material  variance  between  the  allegations  and  the 
proof."  FAliott  v.  Carter  White-Lead  Co,,  53  Neb.  458. 
"A  party  is  not  allowed  to  allege  in  his  petition  one  cause 
of  action  and  prove  another  upon  the  trial."  Imhoff  v. 
House,  36  Neb.  28.  "A  party  will  not  be  permitted  to 
plead  one  cause  of  action  and  upon  the  trial  rely  upon 
jiroof  establishing  a  different  cause."  Luce  v.  Foster,  42 
Neb.  818.  The  action  of  the  trial  court  in  making  a  find- 
ing of  facts  not  pleaded  and  basing  its  judgment  thereon 
was  a  violation  of  the  foregoing  rule  and  clearly  er- 
roneous. 
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If  the  evideuce  on  which  such  finding  is  based  had  beea 
introduced  without  objection^  we  might  permit  the  plain- 
tiffs to  amend  their  petition  to  conform  to  the  proof,  but 
^is  it  was  all  admitted  over  the  defendants'  objections  this 
<*annot  rightfully  be  done. 

But  even  if  the  facts  so  found  had  been  pleaded  in  the 
])etition  the  pleadings  and  evidence  would  not  have  been 
Hufficient  to  support  the  judgment  of  the  trial  court.  The 
facts  so  found  are  to  the  effect  that  plaintiffs  suffered 
the  judgment  sought  to  be  set  aside  to  be  entered  against 
them  because  they  relied  uiK>n  the  statements  of  their 
8on^  Joseph  Kulhanek,  that  he  had  settled  the  action  in 
which  such  judgment  was  obtained  and  that  it  would  be 
<lix>pped.  Joseph  Kulhanek  was  not  a  party  to  said  ac- 
tion. Although  he  was  the  husband  of  Emma  Kulhanek 
they  had  been  separated  for  some  time  and  he  was  living 
with  the  plaintiffs  when  said  statements  were  made.  His 
wife  had  begun  an  action  against  him  for  divorce  which 
was  then  pending.  There  is  no  evidence  tending  to  show 
that  he  was  authorized  to  act  for  her  as  her  agent  or 
otherwise,  nor  that  he  assumed  to  do  so.  On  the  con- 
trary, his  statement  to  his  parents  that  he  had  settled 
said  suit  indicates  that  he  had  assumed  to  act  for  and  on 
behalf  of  the  plaintiffs.  In  making  said  statements 
Joseph  Kulhanek  was  not  in  any  sense  the  agent  of  Emma 
Kulhanek  and  the  court  specifically  found  that  she  knew 
nothing  of  them. 

Is  the  fact  that  a  defendant  fails  to  make  a  defense  to 
an  action  and  a  default  judgment  is  taken  against  him 
without  his  knowledge  because  of  his  reliance  on  the 
statements  of  his  agent,  relative  or  friend,  not  a  parjty 
to  the  suit,  that  same  has  been  settled  a  sufficient  ground 
for  setting  aside  said  judgment  after  the  adjournment  of 
the  term  at  which  it  was  entered,  where  plaintiff  knew 
nothing  of  said  statements?  It  is  obvious  that  such  a 
state  of  facts  does  not  constitute  "fraud  practised  by  the 
successful  party''  or  "unavoidable  casualty  or  misfor- 
tune," and  is  not  therefore  within  any  of  the  provisions 
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of  section  8207,  Rev.  St.  1913,  relied  upon  by  plaintiflfs. 
liut  this  is  not  decisive  of  the  question  because  such 
statutory  provisions  are  not  exclusive.  The  right  to  an 
.independent  equitable  action  to  vacate  a  judgment  also 
c^xists.  Meyers  v.  Hmith,  59  Neb.  30.  Such  statutory  pro- 
visions are  concurrent  with  independent  e<iuity  jurisdic- 
tion. Abhott  i\  Johnston,  93  Neb.  726.  Such  an  action 
for  a  cause  other  than  those  mentioned  in  said  section 
8207  must  be  founded  on  some  I'ecognized  source  of  equity 
jurisdiction.  Douglas  County  i\  ConnelL  15  Neb.  617. 
Do  the  facts  disclosed  by  the  evidence  and  found  by  tlie 
(rourt  constitute  a  recognized  source  of  Hjuity  jurisdic- 
tion? 

In  some  of  the  cases  cited  in  plaintiffs'  brief  the  order 
setting  aside  a  judgment  by  default  was  made  in  the 
original  action  and  before  the  adjournment  of  the  term  at 
which  the  judgment  was  rendered.  Among  these  are 
Milwaukee  Harvester  Co,  i\  Hehroeder,  72  Minn.  393; 
Hoard  of  Education  r.  National  Bank  of  Commerce^  4 
Kan,  App.  438,  and  Reilley  i\  Kinkead,  181  la.  615.  Cases 
of  this  character  are  not  authority  on  the  (juestion  in- 
volved herein. 

In  many  of  the  cases  cited  the  defendant's  failure  to 
dtfend  the  action  was  occasioned  by  the  acts,  statements 
or  representations  of  the  plaintiff  in  said  action  or  his 
attorney,  which  the  courts  have  quite  generally  held  con- 
stitute constructive  if  not  actual  fraud.  Such  were  the 
facts  and  the  holding  of  this  court  in  Klabundc  v.  Byron 
Reed  Co,,  69  Neb.  126,  and  Amout  i\  Chadmck,  74  Neb. 
620,  which  are  cited  and  relied  on  by  plaintiffs  herein. 
Since  there  is  no  evidence  in  the  instant  case  that  Emma 
Kulhanek  was  guilty  of  either  active  or  constructive 
fraud,  such  cases  have  no  bearing  upon  the  (luestion  under 
consideration. 

The  only  authorities  cited  by  counsel  which  appear  to 
sustain  the  judgment  of  the  trial  court  are  Minnesota 
cases,  among  which  are  Flannery  t\  Kusha,  147  Minn. 
156,     and    Gla-eser    r.     City    of    Sff.     Pauh    67     Minn. 
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368,  but  an  examination  of  said  cases  shows  that  they 
w^re  brought  and  decided  under  a  statute  of  Minnesota 
which  provides :  "The  court  *  *  *  at  any  time  with- 
in one  year  after  notice  thereof,  in  its  discretion,  may  re- 
lieve a  party  from  any  judgment  »  ♦  ♦  taken  against 
him  through  his  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect."  (Gen.  St.  1913,  sec,  7786.)  Under  this 
statute  the  court  is  expressly  authorized,  in  its  discretion, 
to  set  aside  a  judgment  because  of  the  plaintiff's  own 
mistake,  inadvertence  or  neglect.  There  is  no  such  stat- 
ute in  Nebraska,  and  this  court,  in  State  v.  State  Journal 
Co.,  77  Neb.  771,  held  that  the  discretion  of  the  court  to 
set  aside'  a  judgment  ends  with  the  term  at  which  it  was 
rendered.  The  Minnesota  cases  cited  cannot  therefore  be 
considered  as  authority  in  Nebraska. 

From  a  careful  examination  and  consideration  of  the 
^authorities  cited  in  the  briefs  and  many  others  we  have 
reached  the  conclusion  that  the  facts  disclosed  by  the 
evidence  and  found  by  the  court  do  not  constitute  any 
statutory  ground  for  setting  aside  the  judgment  in  ques- 
tion or  any  recognized  source  of  equity  jurisdiction,  and 
that  the  court  erred  in  holding  otherwise  and  in  entering 
judgment  for  plaintiffs  herein. 

The  judgment  and  decree  of  the  trial  court  is  therefore 
reversed  and  the  case  dismissed  at  plaintiffs'  costs. 

Bbversed  and  dismissed. 


Frank  O.  Sjogren  et  al.,  appellees,  v.  Liberty  Clark 

ET  AL. :   Jay  Hastings,  appellant. 

Filed  July  15,  1921.    No.  21688. 

1.  Principal  and  Agent:  Revocation  of  Agency.  "Where  an  agent 
is  Tested  with  a  mere  naked  authority  not  coupled  with  an  in- 
terest, his  principal  may  revoke  that  authority  before  perform- 
ance." Btaata  v.  MangeJsetif  105  Neb.  282;  Hallstead  v.  Perrigo, 
87  Neb.  128. 

2.  Appeal:  Issues:  Pleading.  Record  examined,  and  held  that  the 
issue  of  rescission  of  the   agency  contract  was,   without   objec- 
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tion,  limitation  or  restriction,  fully  tried  out  in  the  district  court, 
and  that  objections  made  in  this  court  for  the  first  time  that  a 
rescission  of  the  contract  was  not  pleaded  in  the  court  below 
will  not  be  considered  as  a  ground  of  reversal.  Boyd  v,  Lincoln 
d  3V.  TV.  R.  Co.,  89  Neb.  840. 

3.    Evidence  examined,  and  held  to  sustain  decree  of  the  lower  court. 

Appeal  fi*om  the  district  court  for  Polk  county:  Qeorgb 
F.  Corcoran^  Judge.    Affirmed. 

Mills,  Beebc  cC  MillSy  for  appellant. 

John  C.  Martin  and  E.  -K,  Stanton^  contra. 

Heard  before  31orrlsse\%  C.J.,  Flansburg  and  Rose,, 
JJ.,  Dickson  and  Troup,  District  Judges. 

Dickson^  District  Judge. 

From  the  record  it  appears  that  the  appellees,  plain- 
tiflfs  below,  were  owners  of  a  quarter  section  of  land  in 
Polk  county;  that  on  the  17th  day  of  May,  1919,  they  exe- 
cuted and  delivereil  to  the  appellant,  Jay  Hastings,  an 
:igency  contract,  authorizing  and  empowering  him  to  sell 
this  land;  that  on  the  13th  day  of  June  following,  the 
appellant,  as  agent  for  the  appellees,  entered  into  a  con- 
tract for  the  sale  of  the  land  with  liberty  Clark,  de- 
fendant below.  In  October  following,  this  action  was 
commenced  by  appellees  against  Liberty  Clark,  the  al* 
leged  purchaser  of  the  land,  Jay  Hastings,  their  agent, 
and  J.  J.  Peters,  a  tenant  of  Clark. 

It  is  alleged  in  the  petition,  in  substance,  that  the  ap- 
pellees are  the  sole  owners  and  entitled  to  the  possession 
of  the  land;  that  on  the  17th  day  of  June  the  defendants 
cau8e<l  to  be  placed  of  record  the  contract  of  sale  to 
Clark;  that  they  never  executed  or  authorized  the  exe- 
cution of  the  contract  by  Hastings,  and  that  the  same 
casts  a  cloud  upon  the  title,  and  they  pray  for  a  cancela- 
tion thereof  and  the  (juieting  of  the  title  in  the  appellee 
Frank  O.  Sjogren. 

The  appellant,  Hastings,  filed  his  separate  answer  and 
cross-petition,  setting  forth  what  he  claims  to  be  a  copy 
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of  the  contract  of  sale  with  (Mark,  which  does  not  ma- 
terially  differ  from  that  set  forth  by  the  appellees.,  also, 
attached  is  a  coj)y  of  the  agency  contract  between  hiiu  and 
the  appellees,  and  he  states  that,  in  pursuance  of  the 
t.rms  thereof,  he  sold  the  property  to  Clark  for  f  18,400, 
lie  paying  f2,4'()0  in  cash,  the  remainder  to  be  paid  March 
1,  1920,  an<l  that  of  the  money  paid  to  him  by  Clark  he 
tendered  f  1,000  to  the  appellees,  which  they  refused  to 
accept;  that  Clark  was  ready,  willing  and  ablt  to  [>er- 
form  all  the  terms  of  his  contract,  but  that  the  appellees 
refused  to  complete  the  sale  and  had  brought  an  action  to 
cancel  the  <*ontract  that  he  made  with  Clark  as  their 
agent,  and  that  they  are  indebted  to  him,  in  the  suin  of 
|1,400  as  commission,  and  he  i)rays  judgment  therefor. 
To,  this  answer  the  appellees  replying  deny  all  the  allega- 
tions, save  only  such  allegations  of  the  answer  as  admit 
allegations  of  the  petition. 

In  view  of  the  fact  that  Clark  anil  Peters  have  not  ap- 
l)ealed  from  the  <lecre<?  of  the  trial  court,  it  is  unnecessarj' 
to  notice  their  jileadings,  except  to  say  that  Clark  pleaded 
the  contract  made  by  Hastings  on  behalf  of  the  appellees, 
and  that  Hastings  was  authorized  by  the  contract  in 
writing  to  execute  for  the  aj^pellees  the  contract  of  sale, 
and  that  he  stood  ready  to  and  had  the  ability  to  perform 
said  contract.  The  defendant  Peters  also,  in  a  geti^ral 
way,  answers  the  p<'tition,  and  alleges  an  oral  lease  with 
(Mark  for  the  land.  Replies  were  tiled  to  the  answers  of 
Clark  and  Peters  which  are  similar  to  the  reply  filed  to 
the  answer  of  Hastings.  A  trial  was  had  which  i^esulte^l 
in  a  decree  finding  generally  for  the  plaintiffs  and  against 
all  the  defendants,  and  the  Clark  contract  of  sale  was  set 
aside  and  canceled,  the  title  quieted  and  confirmed  in  the 
appellee  Frank  ().  Sjogren,  and  Hastings'  cross-petition 
was  dismissed.  Hastings  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  only  appeals  to  this  court. 

The  record  presents  for  consideration  two  questions: 
First,  that  the  attempted  sale  of  the  land  by  appellant 
was  not  upon  the  terms  of  tire  agency  contract  And  within 


Vol.  106]  JANUARY  TERM,  1921.  603 

Sjogren  v.  Clark. 

the  scope  of  his  authority  granted  thereby ;  that  is,  that 
the  contract  of  sale  made  other  and  different  terms  and 
provisions  from  those  granted  to  Hastings  in  his  contract. 
8ecoml,  that  the  appellant  had  no  right  or  authority  to 
proceed  to  act  as  agent  for  the  appellees  at  the  time  he 
executed  the  Clark  <'ontract;  in  other  words,  that  the 
agency  contract  had  lK^en  revoked  before  the  alleged  sale 
agreement  had  been  entered  into  with  (Mark. 

A  consideration  of  the  fiiist  question  is  unnecessary  if 
we  And  for  the  appellees  on  the  second  proposition.  This 
requires  an  examination  of  the  record.  The  pleaded  con- 
tracts of  agency  and  sale  are  not  in  dispute;  that  is,  the 
appellees  admit  ex(H*uting  the  contract  of  agency,  and  the 
(*ontract  of  sale  made  by  Hastings  to  (/lark  was  not  con- 
troverted except  in  so  far  as  Hastings  had  authority  to 
enter  into  the  same  and  bind  the  appellees.  It  is  urge^l 
by  appellant,  Hastings,  that  rescission  is  an  affirmativt' 
defense  and  must  be  pleaded  if  relie<l  up(m  as  a  de- 
fense; while  the  appellees  (*ontend  that  one  of  the  issues 
tried  and  determined  by  the  lower  court  was  whether  or 
not  the  contrai*t  of  agency  executed  by  the  ai)pel]ees  ha<l 
been  revoked  prior  to  the  making  of  the  claimed  sale  to 
(Mark  by  Hastings.  A  careful  examination  of  the  reconl 
shows  that  the  questicm  of  rescission  was  fully  gone  into 
by  the  parties  without  objection.  The  appellees  testifieil 
that  a  short  time  after  the  making  of  the  agency  contract, 
and  before  the  making  of  the  (Mark  sale,  they  told  Hast- 
ings that  they  had  de<*ided  not  to  sell,  and  that  he  told 
them  he  would  not  as  he  had  plenty  of  land  to  sell.  Thin 
was  denied  by  Hastings.  15oth  offered  evidence  in  sup- 
|)ort  of  their  contentions.  This  questicm  of  fact  was 
fully,  and  without  objei*tion,  limitation  or  i*estriction, 
tried  out  before  the  court  and  determined.  The  rule  is 
well  settltd  in  this  state  that — "Upon  appeal  the  same 
cause  must  be  presentc^l  in  this  court  that  was  tried  in  the 
court  below.  If  an  issue  is  there  tried  by  lK)th  parties, 
and  without  objection  from  either  that  the  issue  is  not 
sufficiently  pleaded,  such  objection  will  not  be  considered 
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in  this  court  as  ground  for  roversal."    Hayd  v.  Lintnln  d 
N.W.  R.  Co.,  89  Neb.  840. 

This  now  brings  ns  to  the  question,  Did  the  appellees 
have  the  right  to  revoke  the  agency  contract  before  sale? 
l^he  right  of  rescission  before  sale  is  also  well  settled  in 
this  state.  The  court  said  in  llallHtcad  r.  Pcrrigo,  87 
Neb.  128,  and  t^taaU  v.  Mangehcn,  105  Neb.  282:  ^'Where 
an  agent  is  vested  with  a  mere  nake<l  authority  not 
coupled  with  an  interest,  his  principal  may  revoke  that 
authority  before  performance." 

Was  there  a  rescission  of  the  contract  before  sale?  The 
evidence  is  conflicting  upon  this  (luestion.  The  appellees 
both  testified  that,  before  the  (Mark  contract  was  exe- 
cuted by  Hastings,  they  told  him,  in  substance,  that  they 
had  decide<l  not  to  sell,  and  the  recoixl  shows  that  when 
the  Clark  c(mtract  was  presented  to  them  for  signature 
by  W.  ().  Mickey,  Hastings*  partner,  they  i*efuse<l  to  sign, 
and  assigned  as  a  reason  that  they  had  told  Hastings  not 
to  sell.  Yet,  with  full  knowledge  of  their  refusal  to  sign 
or  authorize  the  ccmtract,  Hastings  undertakes  to  bind 
his  principals  by  signing  the  contract  for  them,  which 
was  an  unusual  thing  for  an  agent  to  do.  Instead  of  go- 
ing out  and  ascertaining  why  they  refused  to  sign  the 
contract,  he  proceede<l  to  sign  the  same,  disregarding  their 
wishes.  Such  conduct  has  the  appearance  of  bad  faith,  to 
say  the  least,  and  to  ask  its  enfoivement  in  a  court  of 
equity  is  expecting  much  under  the  circumstances  dis- 
closed by  the  re(*ord.  While  the  revoking  of  the  iagency 
contract  is  denied  by  appellant,  Hastings,  and  some  evi- 
dence is  offered  by  him  tending  to  show  that  there  wafi  no 
rescission,  yet,  after  a  careful  consideration  of  all  the 
evidence,  we  do  not  hesitate  to  find  and  say,  independently 
of  the  findings  of  the  lower  court,  that  the  decree  is  sus- 
tained by  ample  and  sufficient  evidence.  The  contract  of 
agency  having  be(»n  rescindcnl  before  sale,  the  appellant 
could  not  maintain  this  action  against  the  api^ellees.  The 
appellant  having  an  exclusive  agency,  the  appellees  might, 
in  a  proper  action,  be  liable  to  the  appellant  in  some 
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uinount,  but  such  liability  is  not  presented  by  the  plead- 
ings and  evidence.     Ilallstead  r.  Pcrrigo,  atipra. 

The  agency  contract  having  l>een  revoked  before  sale, 
and  that' issue  of  fact  having  been  trie<l  by  both  parties 
without  objections,  and  the  other  assigned  errors  being 
-without  merit,  it  follows  that  the  decree  of  the  trial  court 
must  be,  and  it  is, 

Affirmed. 


yYB-S4'HNEII)EU-F()WLER  COMPANY.  APrEUANT,  V.  NE- 
BRASKA Lumbermen's  Mi'tual  Insurance  Associa- 
tion,   APPELLEE. 

Filed  July  15.  1921.    No.  21729. 

Insurance:  Policy:  Constbuction.  In  an  action  on  an  insurance  pol- 
icy to  which  an  average  clause  is  attached  covering  a  stock  of 
lumber,  coal  and  such  other  merchandise  as  is  usually  carried 
and  kept  for  sale  in  a  retail  lumber  yard,  also  the  buildings  used 
in  the  business,  and  where  a  part  of  the  insured  property  is  sit- 
uated on  one  block. and  the  remainder  on  another  block,  the 
blocks  being  disconnected  and  separated  by  a  street,  and  thero 
being  no  designation  in  the  policy  where  any  particular  property 
insured  is  situated,  held,  that  the  property  insured  was  situated 
in  one  general  location,  and  that  the  property  situated  on  one 
block  will  be  regarded  as  one  of  the  premises  or  places  men- 
tioned in  the  average  clause,  and  the  other  property  discon- 
nected therefrom  on  the  other  block  will  be  regarded  as  a  sep- 
arate "premises"  or  place  w^lthin  the  terms  of  the  policy.  Man- 
gold V.  American  Ins.  Co.,  99  Neb.  656. 

Appeal    from    tlie   district    court    for    Dodge    county: 
Fresdbrick  W.  Hutton^  Judge.     Affirmed. 

Courtright,  Siihicr  d-  Lee,  for  appellant. 

C.  C.  Flanshvrg,  contra. 

Heard  before  Morrissby,  C\J.,  Day  and  Rose,  JJ.,  Dick- 
son and  Trotp,  District  Judges. 

Dickson,  District  Judge. 

The  facts  in  this  case  are  not  in  dispute      From  the 
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record  it  appears  that  appellee,  defendant  below,  issued  to 
the  appellant,  plaintiff  below,  its  policy  of  insurance  for 
^,000,  on  its  stock  of  lumber,  lath,  coal  and  other  mer- 
chandise usually  kept  in  retail  lumber  yards.  The  policy 
contained,  among  others,  these  conditions  or  stipulation^^ : 
^The  words  'premises, occupied'  are  to  be  understood  to 
mean  the  land  owned,  leased  or  otherwise  occupied  by  the 
assureil  in  not  more  than  one  general  location  Id  handling 
their  business.  *  *  *  It  is  understood  and  agree<l 
that,  where  the  property  (Covered  by  this  poliry  is  locate<l 
in  more  than  one  place,  the  amount  insured  by  this  policy 
shall  attach  in  each  of  the  premises  occujiied  in  propor- 
tion to  the  whole  amount  insured  that  the  value  of  the 
property  covered  by  this  policy  containe<l  in  each  of  the 
places  occupied  shall  bear  to  the  value  of  the  property 
contained  in  all  of  the  pi-emises  occupied."  It  further  ap- 
peal's that  the  insured  property  was  situated  on  the  south 
half  of  block  eight  and  the  south  half  of  the  block  innne- 
diately  west.  On  block  eight  plaintiff  had  its  office  and 
kept  its  stock  of  lumber  and  building  material  of  all 
kinds,  and  on  the  block  west  thereof  its  coal  shed  and 
elevator;  there  being  a  street  between  these  two  half 
blocks  of  the  usual  width.  A  loss  occurred  which  de- 
stroyed all  the  property  on  the  south  half  of  block  eight, 
but  none  on  the  west  half  across  the  street.  The  insur- 
ance company  claimed  that  it  should  only  pay  such  per- 
centage of  the  face  ot  its  policy  as  the  amount  of  the  1ok.s 
bore  to  the  value  of  the  property  burned  and  unbumed, 
and  this  amount  it  paid;  plaintiff's  contention  being  that 
it  was  entitled  to  recover  the  full  amount  of  the  policy, 
leaving  in  dispute  f643.46,  for  which  sum  suit  was  brought 
in  the  district  court  for  Dodge  county,  there  tried  with- 
out a  jury,  and  plaintiff's  action  dismissed. 

The  question  to  be  determined  is  the  amount  of  defend- 
ant's liability  under  its  policy.  It  conceded  it  was  liable 
for  12,353.57,  which  it  paid.  If  we  place  the  construction 
on  the  policy  contendcMl  for  by  plaintiff,  then  it  has  not 
discharged  its  full  liability.     On  the  other  hand,  if  we  con- 
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strue  the  policy  as  did  the  trial  court,  the  judgment  was 
right  and  affirmance  must  follow. 

The  appellee  contends  that  the  defendant's  liability  has 
been  determine<l  by  this  court  in  Mangold  r.  America/n 
Jn8.  Co,,  99  Neb.  C56.  The  defendant  in  this  case  was  a 
jmrty  defendant  in  that  case,  and  contended  there,  as  it 
does  here,  as  to  the  construction  that  should  be  placed 
upon  the  policy,  and  its  contentions  in  that  case  were  sus- 
tained. The  appellant  insists  that  the  Mangold  case  is 
not  analogous  or  decisive  of  the  (*ase  under  consideration, 
and  that  the  (juestion  in  the  Mangold  case  was  not 
whether  ther(»  wei-e  one  or  two  locations,  but  whether 
there  were  two  or  five  locations.  The  record  does  not 
warrant  this  <*ontention.  It  is  true  that  in  that  case  the 
adjusters  for  a  part  of  the  insurance  companies  arbi- 
trarily Undertook  to,  and  did,  divide  the  pi-operty  into 
five  different  premises,  and  on  that  basis  they  reached  the 
conclusion  set  forth  in  the  opinion  in  that  case.  lUit  it 
was  the  contention  of  the  appellees,  as  is  contended  in  this 
case  by  the  appellee,  that  there  were  two  })remises,  places 
or  risks,  not  five,  covered  by  the  policy,  and  the  trial  court 
took  the  view  contended  for  by  the  defendant  insurance 
companies,  and  the  judgment  was  affirmed  by  this  court. 
In  the  Mangold  case  the  average  clause  does  not  differ 
from  the  policy  in  suit.  They  are  substantially  the  same. 
To  construe  one  is  to  construe  the  other.  The  question 
involved  in  the  case  under  discussion  was  fullv  dis<Missed 
and  decided  by  this  court  in  the  Mangold  case.  .  Chief 
Justice  Morrissey,  in  the  opinion,  says:  "Ap{)elle(*s  con- 
tend that  the  main  yard  (lots  G,  7,  8  and  9),  which  con- 
stituted a  single  inclosure,  was  one  ^premises'  of*  risk. 
♦  ♦  *  The  (trial)  court  took  the  view  contended  for 
by  appellees,  and  after  a  careful  examination  of  the  I'ecord 
we  are  constrained  to  believe  that  this  yarcl  or  inclosure 
is  not  susceptible  of  the  arbitrary  division  which  the.  ad- 
justers attempted  to  make."  The  appellee  in  this  case 
makes  the  same  contention;  that  is,  that  the  property 
insured  and  <lestroyed  on  block  eight  was  one  "premises^* 
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or  risk,  and  that  the  insured  property  across  the  street 
and  not  destroyed  constituted  another  ^'premises''  or  risk. 
The  trial  court  in  the  Mangold  case  adopted  the  theory 
of  the  appellees  that  lots  six,  seven,  eight  and  nine  con- 
stituted one  "premises"  or  risk,  and  that  the  property  dis- 
connected therefrom  and  lying  across  the  street  consti- 
tuted another  "premises"  or  risk,  and  that  the  property 
covered  by  the  policy  in  that  case  was  located  in  more 
than  one  "premises"  or  place. 

The  proper  construction  to  be  placed  upon  the  policy  in 
suit  is  that  the  appellee  should  pay  only  such  percentage 
of  the  face  of  the  policy  as  the  amount  of  the  loss  bore 
to  the  value  of  the  property  insured.  Any  other  construc- 
tion would  not  give  effect  to  the  average  clause  as  clearly 
expressed  in  the  policy.  This  case  presents  for  consid- 
eration the  same  question  considered  and  decided  in  the 
Mangold  case,  and  the  holding  in  that  case  controls  this 
case. 

The  judgment  of  the  district  court  is  right  and  is 

Affirmed. 


OTHO  STIAUT,  APPEI.LER,  V.    FIeRBERT  ToRREV.   APPELLANT. 

Filed  July  15,  1921.    No.  21732. 

1.  FlMiAing:  Vabiance.  Where  the  plaintiffs  cause  of  action  is 
based  upon  a  running  account,  and  the  answer  pleads  a  full  and 
complete  settlement,  and  the  reply  is  a  general  denial,  the  issues 
presented  by  such  pleadings  are  the  correctness  of  the  account 
and  the  settlement  thereof;  and  a  finding  and  judgment  oa  such 
pleadings  that  "there  was  an  unintentional  mistake  niade  by 
plaintiff  and  defendant  in  the  computation  of  their  seTeral  ac- 
counts when  making  settlement"  held  not  to  be  sustained  by  the 
pleadings,  and  a  material  variance  from  the  issues  presented  by 
the  pleadings. 

2.  Compromisa  and  Settlement:  Pleading:  Bubden  of  Proof.  The 
presentation  and  auditing,  from  time  to  time,  of  accounts  by 
parties  having  business  dealings  and  transactions  with  each  other, 
and  the  making  of  new  notes  for  the  balances  and  the  surrender 
of  old  notes  given  and  payment  of  the  last  note  given  constitute 
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a  Battlement  between  the  parties.  And  where  suit  is  brought  by 
the  maker  of  the  notes  on  an  account  between  the  same  parties 
covering  the  same  period  of  time,  and  settlement  of  the  item 
sued  upon  is  alleged  by  the  giving  of  notes  by  the  plaintiff,  the 
plaintiff  must  allege  that  the  items  sued  for  were  not  included 
in  the  settlements  made,  and  the  burden  of  proof  is  on.  the 
ma^er  of  the  notes  to  show  that  the  settlements  did  not  include 
debts  owing  to  him  from  the  adverse  party. 
3     Evidence  examined,  and  held  not  to  sustain  the  judgment. 

Api»eal  from  the  district  court  for  Dawson  county: 
Hanson  M.  (Iuimes^  Judge.     Reversed. 

John  A.  Miller  and  ./.  .1/.  Fitzgerald,  for  appellant. 

//.  J/.  Sinclair  and  U'.  A, ^Stewart,  contra.  ^     » 

Heard  before  Mourissey,  (\J.,  Flansbitrg  and  BosB» 
JJ.,  IhCKSON  and  Troui%  District  Judges. 

Dickson,  District  Judge. 

This,  action  was  commenced  and  tried  in  the  county 
court  of. Dawson  county,  appealed  to  the  district  court, 
aud  there  tried  by  the  court  without  a  jury.  The  plaintiff 
below,  appellee  herein,  Charged  in  his  petition  that,  fwMn 
May'  13,  1913,  until  about  the  26th  day  of  March,  1919, 
he  continuously  dealt  with  and  had  business  relations 
with  the  appellant,  defendant  below,  in  the  buying  and 
selling  of  hOi'ses  and  cattle,  corn,  feed  and  seed,  and  that 
during  each  year  he  performed  work  and  labor  lur  the  de- 
fendant at  his  request,  aud  the  defendant  performed  work 
and  labor  for  the  plaintiflf.  Plaintiff  further  alleges  that 
no  settlement  of  the  allegcnl  running  account  between  him 
and  defendant  was  ever  made,  and,  as  an  excuse  for  over- 
paying the  defendant,  he  alleges  that  the  defendant  falsely 
and  fraudulently  represented  to  him  that  he  owed  him 
large  sums  of  money  in  excess  of  what  was  actually  due, 
which  he  paid.  The  petition  contains  an  itemized  state- 
ment of  the  account,  including  debits  and  credits,  and 
prays  for  an  accounting  and  judgment  thereon.  By 
agreement  it  appears  from  the  judgment  of  the  court  that 
the  case  was  tried  in  the  district  court  upon  the  answer 
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and  reply  filed  in  the  county  court.  The  answer  of  the 
defendant  admits  the  dealings  with  the  plaintiff  during 
the  times  set  forth  in  plaintiff*s  petition,  and  avers  thai 
each  year  he  made  final  and  full  settlement  with  the 
plaintiff  for  every  item  that  he  owed  the  plaintiff^  and 
that  their  settlements  included  items  due  the  defendant 
from  the  plaintiff;  that  many  items  set  forth  in  plaintiff's 
account  are  inaccurate  and  incorrect,  but  that  all  items 
of  the  account  between  plaintiff'  and  defendant  which  were 
justly  due  to  either  one  or  the  other  were  fully  settled; 
that  on  the  29th  day  of  March,  1919,  he  settled  fully  and 
entirely  with  i)laintitT  for  everything  that  was  owing  b> 
(itfendaiit  to  plaintiff",  and  everything  that  was  owing  b\ 
plaintiff*  to  defendant,  and  that  in  such  settlement  the 
plaintiff  owed  the  defendant  f440,  which  was  paid  by 
plaintiff.  The  leply  of  the  plaintiff'  was  a  general  denial 
The  case  was  tried  on  the  11th  day  of  June  and  taken  un- 
der advisement  until  the  23d  day  of  June,  and  on  that  day 
judgment  Avas  entered  by  the  court  against  the  defeudanr 
for  f564.50,  the  court  finding  that  ''there  was  an  uninten- 
tional mistake  made  by  plaintiff  and  defendant  in  the 
computation  of  their  several  accounts  when  making  set- 
tlement, and  that  plaintiff*,  by  reason  thereof,  overpaid  the 
defendant  the  sum  of  1564.50."  A  motion  for  a  new  trial 
was  filed,  in  which  the  judgment  was  attacked  for  the 
reason  the  same  was  not  supported  by  sufficient  evidence, 
was  against  the  evidence,  and  that  the  same  was  contrary 
to  law.  This  was  overruled,  and  an  appeal  taken  to  thi.s 
court. 

From  a  careful  reading  of  the  record  in  this  case  it  ap- 
pears that  the  first  transaction  between  the  parties  was 
the  jmrchase  of  a  team  of  horses  by  plaintiff  from  de- 
fendant for  ?120  in  May,  1913  The  next  transaction 
was  in  1914,  the  renting  of  a  farm  by  plaintiff'  from  de- 
fendant. From  thai  time  on,  and  up  until  1918,  the 
parties  had  numerous  transactions,  in  which  the  plaintiff 
purchased  fixim  the  defendant  grain  of  different  kinds, 
also  other  articles  of  personal  i)ro))erty.  and  performed 
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and  exchanged  work  and  labor  with  defendant;  the  de- 
fendant performing  for  and  exchanging  work  and  labor 
with  the  plaintiff.  The  first  alleged  and  claimed  settle- 
ment betw^een  the  parties  was  in  1914.  During  that  year 
the  plaintiff  purchased  from  the  defendant  a  team  ot 
lioi*ses,  work  was  performed  on  both  sides,  and  a  note 
was  taken  for  some  $300.  This  note  included  the  note  for 
|120,  given  for  the  team  purchased  in  1913,  and  the  in- 
terest thereon,  the  note  for  f  120  being  surrendered  to  the 
plaintiff.  The  next  settlement  was  on  April  23,  1915, 
wlien  the  plaintiff  gave  to  the  defendant  his  note  for  $276 
and  received  his  1914  note.  They  next  settled  on  March 
23,  1916,  and  on  that  date  the  plaintiff  gave  to  the  de- 
fendant his  note  for  $365,  that  being  the  amount  then  due 
after  allowing  all  credits,  and  the  note  of  April  23  was 
surrendered  to  plaintiff.  In  January  following,  another 
settlement  took  place,  the  plaintiff  giving  the  defendant 
his  note  for  $930.  Later,  August  4,  1917,  this  note  wa& 
taken  up  and  surrendered  to  the  plaintiff,  and  he  gave  the 
defendant  his  note  for  $900,  the  difference,  $30,  being  on 
account  of  a  transaction  in  relation  to  the  sale  of  one 
team  and  the  purchase  of  another  whereby  the  plaintiff 
had  an  agreed  credit  of  $30.  On  February  22,  1918,  the 
plaintiff  gave  the  defendant  his  note  for  $397.80;  that  be- 
ing  the  amount  then  due  the  defendant.  Some  time  later 
there  was  a  horse  transaction  between  them  whereby  the 
plaintiff's  indebtedness  to  the  defendant  was  increased  to 
the  extent  of  $50,  and  later  the  plaintiff  gave  to  the  de- 
fendant his  note  for  $447.80  and  received  the  note  for 
$397.80,  and  by  agreement  dated  the  last  named  note  for 
$447.80  as  of  the  date  of  the  note  for  $397.80.  When  the 
note  for  $397.80  was  given,  the  plaintiff  was  moving  away 
from  the  farm  he  had  rented  from  defendant,  and  the  note 
for  $447.8(t  was  given  after  he  had  moved.  The  giving 
of  this  last  note  ended  the  dealings  between  them  except 
the  payment  of  this  note;  payment  being  made  on  March 
29,  1919,  and  the  note  being  surrendered  to  the  plaintiff. 
There  is  no  dispute  between   plaintiff  and  defendant 
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as  to  the  giving  of  these  notes,  and  they  both  testify  that 
when  the  notes  were  given  settlements  were  made^  and  the 
trial  court  in  effect  so  found.  It  also  found  that  plaintiff 
would  at  these  times  present  his  accounts,  the  defendant 
also  presenting  his  demands,  and  that  they  were  examined 
by  the  parties  and  the  amount  due  ascertained  and  a  new 
note  taken  for  the  balance  and  the  old  note  surrendered. 
The  plaintiff  in  his  testimony  tells  of  the  final  settle- 
ment between  him  and  Torrey  and  the  payment  and  settle- 
ment of  the  last  note  for  f 447.80.  It  seems  that  plaintiff 
was  at  Torrey 's  place  helping  him,  staying  there  until  he 
tnoved,  and  at  that  time  Torrey  figureil  up  his  ere<lits  and 
put  them  on  the  back  of  the  note,  as  well  as  charging  the 
plaintiff  with  certain  items  that  he  owed;  both  i^arties 
believing  and  intending  this  to  be  a  full  and  final  settle- 
ment. 

A  careful  reading  of  the  evidence  in  this  case  tio'nvince^s 
the  writer  that,  at  the  time  of  the  giving  of  the* Several 
notes,  the  parties  audited  their  accou'nts  and  agreed  on 
the  amount  that  the  plaintiff  owed,  and  that  the  payment 
of  the  last  note  for  |447.80  was  in  final  settlement  of  their 
transactions.  Thei*e  is  an  absolute  failure  of  proof  in  the 
record  of  fraud,  error,  or  mistake  in  the  alleged  settle- 
ments between  the  parties.  In  a  review  of  the  evidence, 
we  are  mindful  of  the  fact  that  the  trial  judge  had  a  much 
better  opportunity  to  determine  the  facts  than  we  have; 
but  it  is  our  duty  to  examine  the  record  and  enter  judg- 
ment as  w6  find  the  facts  to  be.  After  a  careful  and 
studied  examination  of  the  recoid,  we  have  reached  the 
conclusion  that  the  finding  by  the  trial  court  that  there 
was  "an  unintentional  mistake  made  by  the  plaintiff  and 
defendant  in  the  computation  of  their  several  accounts 
when  making  settlement"  is  not  sustained  by  the'  evidence. 
To  read  the  record  is  to  be  convinced.  The  parties  agree 
that  they  met  once  a  year,  or  thereabouts;  that  they  had 
their  accounts  before  them,  and  that  debits  and  cretlits 
were  demanded,  given,  and  refused,  resulting  in  the  giving 
of  a  new  note  for  the  ascertained  balance  and  the  sur- 
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ivnder  of  the  old  note.  The  law  favors  and  encourages 
settlements,  and  in  the  absence  of  fraud,  error,  or  mis- 
take, thev  should  not  be  set  aside.  The  record  conclu- 
sively  shows  a  meeting  of  the  parties,  a  presentation,  ex- 
iunination  and  adjustment  of  their  accounts,  the  making 
of  new  notes  for  the  found  balance  and  the  surrender  of 
the  old  ones.  Such  acts  constitute  settlements.  The 
notes  reflect  but  a  part  of  the  transactions,  yet  they  were 
given  to  evidence  the  amount  due.  To  set  aside  their 
deliberate  acts  six  years  thereafter  ought  to  require  more 
than  a  mere  susjdcion  of  error.  If  such  settlements  are 
to  be  set  aside  by  a  single  stroke  of  the  pen,  no  man  will 
be  safe  until  the  statute  of  limitations  has  run  in  his  be- 
half. The  plaintiff*s  cause  of  action  was  based  upon  a 
running  account  covering  a  period  of  nearly  five  years; 
the  defendant  by  his  answer  admits  having  dealings  with 
Ijlaintiff  during  this  time,  but  charges  that  his  account,  as 
.set  forth  in  the  petition,  was  not  complete,  and  as  a  de- 
fense alleges  a  settlement  of  all  the  items  sue<l  for  and 
others  not  included  therein.  The  plaintiff,  not  only  in 
his  reply,  but  in  his  petition,  denies  the  alleged  settle- 
ments, so  that  we  have  presented  by  the  pleadings  a  suit 
upon  an  account,  a  plea  of  settlement,  and  a  denial  there- 
of. The  rule  is  well  settled  in  this  state  that  fraud  or 
mutual  mistake  cannot  be  shown  under  a  general  denial 
in  a  leply  to  an  answer  pleading  settlement.  Gandy  v, 
Wiltsc,  79  Neb.  280.  Appellee,  in  a  way,  admits  that  the 
judgment  is  not  sustained  by  the  pleadings,  but  insists 
that  the  "parties  should  be  restricted  in  this  court  to  the 
theory  ui)on  which  the  cause  was  tried  in  the  court  be- 
low (this  rule  being  announced  by  this  court  many 
times),  and  he  says:  "But  the  issue  tendere<l  by  the 
answer  was  an  account  stated,  settled,  and  paid.  This 
issue  was  not  tried.  As  before  stated,  both  parties  went 
into  their  business  transactions  from  banning'  to  end 
and  tried  the  question  of  debits  and  credits  arising  thereon 
regardless  of  the  issue  tendered  by  the  answer.'^  The 
record,  in  some  respects,  justifies  this  statement  by  coun- 
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sel  for  the  appellee  in  this:  That  some  incompetent, 
irrelevant  and  immaterial  evidence  was  i-eceived  by  the 
court  without  objection.  If  the  recoi-d  disclosed  the  fact, 
as  claimed  by  appellee,  that  the  entire  business  transac- 
tions from  beginning  to  end  between  the  parties  had  been 
tried  out  in  the  action  regardless  of  the  issues  tendereil 
by  the  pleadings,  and  without  objection,  then,  without 
doubt,  both  parties  would  be  bound  by  the  I'ecord  in  this 
court.  liut  an  examination  of  the  recoi*d  shows  to  the 
contrary.  The  plaintiff  first  offered  evidence  of  such 
items  of  his  account  as  it  was  agree<l  between  the  par- 
ties were  in  dispute,  and  rested.  The  defendant,  without 
objection,  offered  evidence  in  contradiction  of  the  dis- 
puted items  in  the  plaintiff's  account.  After  so  doing,  the 
recoi-d  shows  that,  during  the  examination  of  the  de- 
fendant Torrey,  the  plaintiff  admitted  ow4ng  him  flOO^ 
paid  by  him  to  plaintiff's  corn  buskers,  also  for  a  quarter 
of  beef,  |17.50;  neither  being  shown  as  credits  due  the 
defendant.  At  this  state  of  the  record,  the  defendant 
stated  he  had  his  bills  for  corn  and  feed  furnished  to  the 
plaintiff,  and  the  defendant  then  offered  to  show  that,  in 
addition  to  his  credits  admitted,  he  furnished  com  and 
hay  to  the  plaintiff  which  were  not  included  in  the  credits 
given  in  by  him.  WhereuiK)n,  the  plaintiff  objected  to 
this  offer  for  the  reason  it  was  incompetent  and  imma- 
terial, and  not  an  issue  in  the  case,  and  not  within  the 
pleadings  and  questions  raised  between  the  parties.  This 
objection  was  by  the  court  properly  sustained.  It  is 
therefore  evident  from  the  i'ecord  that  the  business  trans- 
actions from  the  beginning  to  the  end  were  not  tried, 
and  that  the  tourt  tried  the  case  on  the  pleadings  as  made, 
and  that  the  bars  were  not  thrown  down  and  the  case 
tried  without  regard  to  the  pleadings,  as  contended  by 
the  appellee.  The  court,  when  objections  were  made, 
restricted  the  parties  to  the  issues  as  made  by  the  plead- 
ings. Having  done  so,  it  was  error  to  render  judgmeni 
on  an  issue  not  involved  and  without  the  pleadings.  Such 
a  judgment  must  be  set  aside. 
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This  court  said  in  Travcr  v.  Shaefle,  33  Neb.  531,  548 ; 
There  is  no  more  inflexible  rule  of  law  than  that,  to  sus- 
tain a  verdict  or  judgment,  the  pleadings  and  the  proof, 
allegata  ct  probata,  must  agree."  The  record  conclusively 
d$how8  that  many  of  the  items  of  debit  and  credit  were 
included  in  the  notes  given  by  the  plaintiff,  and  that  the 
account  sued  upon  covers  the  same  period  of  time  that  the 
notes  did.  In  no  place  in  the  record  does  the  plaintiff 
]>retend  to  point  out  and  show  what  items  of  credit,  if 
any,  were  not  included  in  the  balances  evidenced  by  his 
notes.  Under  such  circumstances,  the  presumption  is 
that  all  the  items  of  debit  and  credit  existing  between  the 
])artie6  at  the  time  of  the  giving  of  the  notes  were  in- 
cluded, and  before  the  plaintiff  can  recover  on. any  of  the 
alleged  items  he  must  allege  that  the  items  sued  for  were 
not  included  in  the  settlements  made,  and  the  burden  of 
proof  is  on  the  maker  of  the  notes  to  show  that  the  settle- 
ments did  not  include  debts  owing  to  him  from  the  adverse 
l»arty.  Keller  r.  Keller,  18  Xeb.  366.  The  plaintiff  not 
only  failed  to  make  such  allegations  in  either  his  petition 
or  reply,  but  absolutely  failed  in  his  proof.  A  further 
consideration  of  the  assigned  eri'ors  Is  unnecessary. 

It  follows,  for  the  reasons  given,  that  the  judgment  is 
reversed  and  the  cause  remande<l. 

Reversed. 


LeKoY   HkOWX,  AlU'ELLEE,  V.  FlUEMEN  S    IXST'UANCE   COM- 
PANY^ APPEIXANT. 

Filed  July  15,  1921.     No.  21634. 

1.  Insorince:  Phoof  ok  Loss:  Waiver.  A  provision  in  a  fire  insur- 
ance policy  wliereby  the  insured  is  required,  in  the  event  of  loss, 
to  furnish  written  proof  thereof,  signed  and  sworn  to  by  him, 
within  60  days  after  the  fire,  is  for  the  insurance  company's 
benefit,  and  is  waived  by  it  by  a  course  of  conduct  on  its  part, 
during  such  period  of  time,  which  reasonably  induces  the  insured 
to  believe  that  settlement  will  be  made  without  such  proof,  if  the 
insured,  acting  on  such  belief,  fails  to  comply  with  said  provision. 
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2.    :  :  .    Under  the  facts  stated  in  the  opinion, 

held,  that  the  provision  of  the  policy  requiring  the  insured  to 
furnish  written  proof  of  loss,  signed  and  sworn  to  by  him,  within 
60  dayd  after  the  Are,  was  waived. 

3.  Appeal:  Findings.  Where  a  cause  was  tried  to  the  court  without 
a  jury,  and  there  was  but  a  single  question  of  fact,  the  determina- 
tion of  which  was  decisive  of  the  case,  the  trial  court  did  not 
commit  prejudicial  error  in  denying  the  defendant's  request  for 
separate  findings  of  fact  and  conclusions  of  law. 

Ai'i'BAL  from  the  district  court  for  Antelope  county: 
William  V.  Allen,  Judge.     Affirmed. 

Williams  ct  Kryger  and  Montgomery,  Hall  tt  Youngs 
for  appellant. 

Jackson  d  Rice,  contra. 

Heard  before  Letion,  Day  and  Dean,  JJ.,  Clements 
(E.  J.)  and  M(ntNiNG,  District  Judges. 

MottNiNG^  District  Judge. 

Action  by  Le  Roy  Brown,  in  the  district  court  for  Ante- 
lope county,  against  the  Firemen's  Insurance  Company 
of  Newark,  New  Jersey,  to  recover  on  a  fire  insurance 
policy  issued  to  the'  plaintiff  by  said  defendant  on  an 
automobile,  which  was  destroyed  by  fire  during  the  life 
of  said  policy.  By  stipulation  of  the  parties  the  cause 
was  tried  to  the  court  without  a  jury.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appealed. 

While  plaintiff  was  driving  the  insured  car  on  a  country 
road,  near  Deloit,  at  about  9  or  10  o'clock  at  night,  it 
was  stalled  in  the  mud  and  broke  down.  Plaintiff  en- 
deavored to  get  some  one  to  pull  his  car  out,  but  failed. 
He  then  i)rocured  a  car  from  a  garage  at  Deloit  and 
started  home,  but  found  the  car  he  had  borrowed  did  not 
work  well,  and  he  returned  it  and  got  another  car.  While 
he  was  making  this  exchange,  some  one  came  along  and 
told  him  of  the  fire.  It  was  then  about  midnight.  Owing 
to  the  nature  of  the  defense  presented,  the  circumstances 
of  the  fire  are  not  disclosed  by  the  record  and  are  not 
material  to  a  consideration  of  the  case. 
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The  policy  of  insurance  sued  upon  provided :  "In  the 
event  of  loss  or  damage  the  assured  shall  forthwith  give 
notice  thereof  in  writing  to  this  company  or  the  author- 
ized agent  who  issued  this  policy,  and  shall  protect  the 
property  from  further  loss  or  damage;  and  within  sixty 
days  thereafter,  unless  such  time  is  extended  in  writing 
by  this  company,  shall  render  a  statement  to  this  com- 
pany, signed  and  sworn  to  by  said  assured,  stating  the 
knowledge  and  belief  of  the  assured  as  to  the  time  and 
cause  of  the  loss  or  damage,  the  interest  of  the  assured 
and  of  all  others  in  the  property." 

Said  policy  also  provided  that  failure  on  the  part  of  the 
assured  to  render  such  sworn  statement  of  loss  to  the 
company  within  60  days  of  the  date  of  loss  shall  render 
a  claim  thereon  null  and  void;  that  the  company  shall 
not  be  held  to  have  waived  any  provision  or  condition  of 
the  policy,  or  any  forfeiture  thereof,  by  any  requirement, 
act  or  proceeding  on  its  part  relating  to  the  appraisal 
or  to  the  examination  herein  provided  for;  and  that  the 
sum  for  which  the  company  should  be  liable  upon  the 
policy  "shall  be  payable  sixty  days  after  the  notice,  ascer- 
tainment, estimate  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company,"  and 
that  "no  suit  or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  law  or 
equity  unless  the  assured  shall  have  fully  complied  with 
all  the  foregoing  requirements." 

The  sole  defense  insisted  upon  by  defendant  is  that 
written  proof  of  loss,  sworn  to  by  the  assured,  was  not 
furnished  as  required  by  the  policy.  No  proof  of  loss  was 
made  by  plaintiff  other  than  notice  of  the  fire  given  to 
the  local  agent,  and  the  communication  of  the  same  to 
the  state  agent ;  hut  plaintiff  insists  that,  under  the  facts 
shown  by  the  evidence,  the  defendant  waived  written 
proof  of  loss.  Whether  the  proof  of  loss  called  for  by 
the  policy  was  waived  or  dispensed  with  by  the  company 
is  the  decisive  question  in  the  case,  and  our  answer  to  this 
question  must  depend  upon  the  legal  consequences  to  be 
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attached  to  the  conduct  of  the  parties  as  disclosed  by  the 
evidence* 

The  evidence  shows,  quite  conclusively,  that  the  next 
day  after  the  lire  Mr.  Van  Kirk,  the  defendant's  local 
?gent  at  Neligh,  who  wrote  this  policy,  was  notified  of  the 
fire  by  plaintiff,  and  the  plaintiff  gave  him  such  informa- 
tion as  he  had  on  the  subject;  that,  immediately,  the 
local  agent  wrote  to  Mr.  Wilcuts,  the  defendant's  state 
agent,  at  Omaha,  notifying  him  of  the  loss,  and  within  five 
or  six  days  thereafter  the  state  agent  went  to  Neligh,  and 
he  and  the  local  agent  drove  out  to  where  the  burned  car 
was  stalled  in  the  mud;  that  they  spent  20  or  30  minutes 
looking  the  car  over  and  discussing  how  to  get  it  out  of 
the  mud;  and  the  state  agent  made  some  inquiry  of  resi- 
dents of  the  vicinity  as  to  the  names  of  the  parties  who 
were  in  the  car  when  it  was  stalled  and  abandoned;  that 
the  local  agent  communicated  to  the  state  agent  the  in- 
formation ho  had  received  from  plaintiff  concerning  the 
fire;  that,  while  at  Neligh,  the  state  agent  made  some 
inquiry  about  plaintiff  and  about  the  car,  and  then  left. 
The  local  agent  testified  that  the  state  agent  told  him  be- 
fore he  left  Xeligh  that  the  company  was  liable,  and  that 
it  was  only  a  question  of  the  amount,  and  that  he  would 
be  back  again  and  settle,  and  that  he  informed  plaintiff  of 
the  visit  and  investigations  of  the  state  agent,  and  that 
the  state  agent  had  said  the  company  would  settle,  and 
that  the  state  agent  would  be  back  again  for  that  purpose. 
The  state  agent  in  his  testimony  denied  that  he  made 
any  statement  to  the  local  agent  to  the  effect  that  the 
company  was  liable  and  would  settle,  and  the  evidence 
offered  by  the  company  is  to  the  effect  that  the  local 
agent  had  no  authority  to  make  any  such  statement  to  the 
plaintiff  or  to  do  anything  in  connection  with  the  claim, 
but  that,  on  the  contrary,  the  local  agent  was  expressly 
instructed  by  the  state  agent  to  do  nothing  in  connection 
with  the  matter  and  to  refrain  from  discussing  it  A 
member  of  the  law  firm  employed  by  plaintiff  to  look 
after  this  claim  testified  that  he  talked  with  the  local 
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agent  after  the  inspection  of  the  damaged  car  by  the  state 
agent,  and  that  the  local  agent  informed  him  that  the 
state  agent  had  stated  that  the  company  was  liable,  that 
the  claim  would  be  settled,  and  that  it  was  only  a  ques- 
tion of  the  amount.  Plaintiff  and  his  attorney,  both 
testified  that  they  had  been  told  by  the  local  agent  that 
the  claim  would  be  settled  and  that  it  was  not  necessai'y 
for  plaintiff  to  do  anything  further.  After  the  visit  of 
the  state  agent  to  Neligh  the  matter  of  this  fire  seems  to 
have  been  referred  to  a  special*  examiner  by  the  name  of 
Pipkin,  at  Omaha,  but  what,  if  anything,  he  did  in  con- 
nection with  the  claim  the  record  does  not  disclose. 

The  letter  of  the  local  agent  notifying  the  state  agent 
of  the  loss  was  dated  March  23,  the  day  after  the  fire.     On 
March  24  the  state  iigent  sent  the  following  letter  to  the 
local  agent: 
^^Mr.  C.  B.  Van  Kirk,  Agent,  Neligh,  Nebraska. 

"Dear  Sir :  I  am  duly  in  receipt  of  your  letter  of  the 
23d  advising  that  you  have  had  a  loss  on  a  car,  and  that 
the  proposition  does  not  look  good  to  you.  In  this  in- 
stance, permit  me  to  advise  you  to  say  nothing  about  the 
loss  other  than  that  you  have  reported  the  matter  to  the 
company.  I  will  endeavor  to  reach  Neligh  tomorrow  or 
possibly  Wednesday.     Yours  truly,  8.  E.  Wilcuts." 

On  April  23,  after  the  state  agent  had  been  out  to  in- 
spect the  car,  the  local  agent  wrote  him  that  plaintiff 
was  in  and  was  anxious  to  have  his  claim  adjusted,  and 
to  let  the  local  agent  hear  from  him  at  once  and  get  this 
matter  settled  up.  To  this  letter  the  state  agent  replied 
under  date  of  April  27: 
^'Mr.  C.  B.  Van  Kirk,  Agent,  Neligh,  Nebraska: 

"Dear  Mr.  Van  Kirk :  Re  auto  loss,  Roy  Brown.  I  am 
in  receipt  of  your  letter  of  the  23d  reading  as  follows: 
^Mr.  Brown  was  in  this  morning  and  is  very  anxious  to 
have  this  claim  adjusted,  so  please  let  me  hear  from  you 
at  once  as  we  must  get  this  matter  settled  up.  Yours 
truly,  C.  B.  Van  Kirk.  P.  S.  Please  come  up.'  Mr, 
Brown  seems  more  to  be  in  a  hurrv  than  he  did  when  I 
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was  in  Neligh  with  you.  However,  I  thank  jou  foi*  your 
letter  and  am  obliged  to  advise  you  that  the  conipa^ay  has 
taken  the  matter  entirely  out  of  my  hands  and  I  can  do 
nothing  imtil  instructed  by  them.  You  can  vest  assured, 
Mr.  Van  Kirk,  that  the  matter  has  and  is  receiving  proper 
attention  by  the  Chicago  office.  Yours  very  truly,  S.  E. 
Wilcuts,  State  Agent." 

On  May  12,  1919,  the  company  wrote  to  the  attorneys 
for  plaintiif  as  follows: 

**Messrs.  Jackson  &  Rice,  Attorneys  for  Le  Roy  Brown, 
Xeligh,  Xebi-aska.     Policy  1-Roy  Brown,  Neligh,  Neb, 

"Gentlemen:  I  am  in  receipt  of  your  letter  of  April 
29  regarding  above  policy  and  regret  that  circumstances 
have  delayed  answer,  I  beg  to  advise  that  we.  have  re- 
ferred this  claim  to  Mr.  Charles  W.  Pipkin  of  Omaha, 
Nebraska,  who  is  the  only  one  who  has  authority  to  i-ep- 
resent  us  in  this  matter  except,  of  course,  this  office  and 
our  Nebraska  state  agent,  Mr.  S.  E.  >Vilcut6.  Yours 
tnily,  Neal  Bassett,  Vice-President." 

Aside  from  the  conflict  in  the  evidence  as  to  what  the 
state  agent  U)ld  the  local  agent  while  the  former  was  at 
Neligh  to  look  at  the  car,  there  is  no  dispute  as  to  what 
was  done.  Notice  of  the  loss  having  been  promptly  given 
and  the  company  having  acted  upon  it  and  entered  upon 
the  work  of  inspecting  the  property  and  investigating  the 
circumstances  to  the  extent  shown  by  the  evidence,  can 
the  company  now  be  permitted  to  escape  liability  because 
formal  i)roof  of  loss  was  not  given?  We  think  it  cannot. 
In  Unio7i  Ins.  Co.  v.  liarwick,  36  Neb.  223,  231,  Chief 
Justice  Maxwell  said:  "A  company  may  have  notice 
from  their  own  agent  at  a  given  point  that  a  certain  loss 
has  occurred,  and  if  it  acts  upon  that  information  and 
sends  an  adjuster  to  estimate  the  amount  of  the  same, 
etc.,  it  is  no  doubt  a  waiver  of  proof."  This  language  of 
Judge  Maxwell  was  quoted  with  approval  in  Farrell  v. 
Farmers  &  Merchants  Ins.  Co.,  84  Neb.  72.  In  the  case 
last  cited  it  was  held  that  an  agent  of  an  insurance  com- 
pany chained  with  the  duty  of  adjusting  its  losses  has  au- 
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ihoiity  to  waive  the  giving  of  notice  and  proof  of  loss, 
and  in  the  syllabus  it  is  said:  ^^\nd  if  such  an  adjuster, 
after  i)roi>erty  covered  by  a  policy  of  insurance  issued  by 
his  principal  has  been  destroyed  by  fire,  goes  to  the  scene 
of  the  conflagration,  and  informs  an  agent  of  the  assured^ 
who  was  directed  to  look  after  an  adjustment  of  said 
loss,  that  said  loss  is  total,  and  the  company  will  be 
compelled  to  pay  it,  and  that,  if  the  policy-holder  were 
present,  they  would  have  no  trouble  in  settling,  such  eon- 
duct  and  statement,  if  the  assured  relies  thereon,  amount 
to  a  waiver  on  the  part  of  the  company  of  notice  and  proof 
of  loss,  and  will  estop  it  from  insisting  on  a  forfeiture 
based  upon  the  nonreceii)t  of  such  notice  and  proof.'' 

It  is  the  established  doctrine  of  this  court  that  pro- 
visions in  insurance  policies  requiring  waivers  to  be  in 
writing  have  no  application  to  proofs  of  loss  and  stipula- 
tions to  be  j>erformed  after  loss.  Morgenatern  v.  Insur- 
ance Co.  of  North  Ainericttj  89  Neb.  459.  In  the  Morgen- 
stern  case.  Judge  Barnes  said  (p.  464)  :  **It  is  contended 
by  the  defendant  that  there  is  no  competent  evidence  in 
the  record  upon  which  to  predicate  a  waiver,  and  it  is  in- 
sisted that  there  could  be  no  waiver  unless  the  same  waH 
indorsed  in  writing  on  the  policy  by  some  one  who  was 
authorized  to  make  such  indorsement.  This  contention 
cannot  be  sustained,  for  the  more  recent  authorities  hold 
that  the  company  may,  by  its  conduct,  waive  proof  of  loss 
when  it  has  notice  of  the  breach  of  such  condition;  that 
notice  to  the  agent  is  notice  to  the  company,  and  such 
waiver  need  not  be  in  writing." 

The  requirement  of  the  policy  that  the  insured  should 
furnish,  within  60  days,  written  proof  of  loss  verified 
under  oath  was  for  the  company's  benefit,  and  could  be 
v;aived  by  the  company,  either  expressly  or  by  such  con- 
duct as  would  lead  the  insured  to  believe  that  settle- 
ment would  be  made  without  it. 

The  whole  course  of  conduct  of  defendant  and  those 
representing  it  in  connection  with  this  loss,  after  reeeiy- 
ing  notice  of  it,  was  well  calculated,  if,  indeed,  it  was  not 
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intended,  to  lull  plaintiff  into  the  belief  that  nothing 
further  was  required  of  him  to  bring  about  an  adjust- 
ment and  settlement  of  his  claim,  and  that  if  any  further 
information  was  desired  it  would  be  called  for  by  those 
in  whose  hands  it  had  been  placed  for  inyestigation  and 
"proper  attention.''  Having  started  its  investigation  and 
having  giveii  plaintiff  to  understand  that  the  claim  was 
in  the  hands  of  a  special  examiner  and  that  the  home 
olHce  had  been  and  was  giving  it  **proper  attention,"  the 
defendant  cannot,  after  the  time  fixed  by  the  policy  for 
furnishing  written  proof  of  loss  has  expii-ed,  be  per- 
mitteil  to  defend  against  liability  on  this  policy  on  the 
sole  ground  that  proof  of  loss  was  not  furnished  in  the 
form  and  within  the  time  called  for  by  the  policy. 

Before  the  submission  of  the  cause  in  the  district  court, 
the  defendant  requested  the  court  to  state  his  conclusions 
cf  fact  separately  from  his  conclusions  of  law.  This  re- 
quest was  denieil,  and  defendant  now  insists  that  this  was 
error  under  the  holdings  of  this  court  in  Wiley  v.  Shars. 
21  Neb.  712,  and  Lyman  d  Co.  v.  Waterman,  51  Neb.  283. 

The  amount  of  defendant's  liability,  if  any,  was  stip- 
ulated by  the  parties,  and  the  only  defense  presented  was 
failure  to  give  formal  proof  of  loss  as  required  by  the 
.  IK)licy,  and  this  depende<l  upon  whether,  under  the  cir- 
cumstances, technical  proof  of  loss  had  been  waived.  The 
sole  question  of  fact  for  the  court  to  decide  was,  there- 
fore, whether  the  defendant  had  so  conducted  itself  in 
relation  to  this  loss  as  to  constitute  a  waiver.  The  judg- 
ment of  the  court  could  not  have  been  in  favor  of  plain- 
tiff without  finding  that  proof  of  loss  had  been  waived. 
An  affirmative  finding  on  that  question  is  implied  in  the 
general  finding  and  judgment  for  plaintiff,  and  the  court 
did  not  deprive  defendant  of  any  substantial  right  by 
refusing  to  make  an  express  separate  finding  as  to  such 
fact.  If  error  was  committed,  it  was  without  prejudice 
to  the  rights  of  defendant. 

It  follows  that  the  judgment  of  the  district  court  must 
be,  and  is  Affikmbd. 
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Annie  Alston,  appellee,  v.  Philip  Alston  bt  al.,  ap- 
pellants. 

Piled  July  15,  1921.    No.  21654. 

1.  Vendor  and  Fnrdiaser:  Contract.  Contracts  upon  which  this 
action  is  predicated  held  to  be  executory  contracts  for  the  sale  of 
real  estate,  and  not  leases. 

2.  Homestead.  Where  the  purchaser  of  real  estate  under  an  execu- 
tory contract  of  sale  partially  performed  occupies  such  real 
estate  with  his  wife  and  family  as  his  home,  his  wife  may  become 
vested  with  a  homestead  interest  in  the  same. 

Appeai.  from  the  district  court  for  Douglas  county: 
Willis  G.  Seaiw,  Judge.     Affirmed  as  modified. 

E,  R.  Leigh,  for  appellants. 

Benjamin  H.  Baker  and  William  M,  Burton^  contra. 

Heard  before  Letton^  Day  and  Dean,  JJ.,  Shepherd 
and  Stewart,  District  Judges. 

Shepherd^  District  Judge. 

The  plaintiff  sued  the  defendants  in  equity  to  cancel  an 
assignment  of  contracts  relating  to  real  estate  in  South 
Omaha^  said  contracts  having  been  made  by  the  Midway 
Investment  Company  to  Philip  Alston,  and  said  assign- 
ment being  by  him  alone  to  the  defendants  Lustgarten  and 
Cohn.  The  plaintiff,  who  is  the  wife  of  Philip  Alston, 
contends  that  said  contracts  conveyed  to  him  an  interest 
which  could  be  made  the  subject  of  homestead,  and  that 
she  lived  on  the  property  with  her  husband  and  children 
and  made  it  her  homestead,  and  that  the  assignment  by 
her  husband  without  her  signature  or  consent  was  of  no 
force  and  efifect. 

Defendants  assert  that  neither  the  plaintiff  nor  her 
husband  acquired  any  right  under  said  contracts  to  which 
a  claim  of  homestead  could  attach;  that  said  contracts 
were  nothing  more  than  contracts  of  letting  for  rent,  and 
that,  construed  most  favorably  for  the  Alstons,  they  gave 
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only  an  option  to  purchase,  which  was  never  exercised; 
apd  that,  in  the  second  place,  neither  of  the  Alstons  ever 
made,  or  claimed  to  make,  the  property  their  homestead. 
They- say  that  defendant  Philip  Alston  received  a  valu- 
able consideration  for  his  assignment  to  Lustgarten  and 
Gohn,  and  that  since  said  assignment  said  Lustgarten  and 
Cohn  have  paid  a  total  of  f  140  on  the  said  contracts,  and 
have  been,  by  their  tenants,  in  continuous  possession  of 
the  property.  And  they  further  say  that  when  the  as- 
signment was  made  plaintiff  and  her  husband  were  not 
occupying  the  premises,  but  had  abandoned  the  same 
as  their  home.  The  court  found  for  the  plaintiff,  canceled 
the  assignment,  and  decreed  ouster  of  the  defendants. 

Examination  of  the  record  discloses  that  the  contract 
(there  were  two  contracts  identical  as  to  wording,  one 
for  one  lot  and  one  for  another)  is  very  much  like  those 
commonly  used  in  selling  out  additions  upon  monthly 
payments.  Though  the  language  of  the  instrument  is 
"has  agreed  to  let"  and  "has  agreed  to  take,"  and  though 
the  monthly  payments  are  described  as  "rent,"  the  full 
amount  pi'omised  to  be  paid  is  the  full  sale  price  of  the 
lot.  The  following  excerpt  gives  some  aid  to  understand- 
ing it : 

"All  rent  i)ai(l  hereunder  for  the  use  of  said  property, 
together  with  interest  at  the  rate  of  six  per  centum  per 
annum,  shall  be  deducted  from  the  agreed  purchase  price, 
but  should  the  said  Phil  Alston  fail  to  make  the  payment 
of  rents  as  agreed  (time  being  the  essence  of  this  agree- 
ment) hje  shall  forfeit  his  right  to  purchase  said  property, 
together  with  all  payments  as  rent  hereunder,  which 
amounts  shall  be  understood  to  be  fully  earned,  and  said 
tenant  may  be  at  once  dispossessed  and  shall  quit  and 
sarrender  the  premises  in  as  good  state  and  condition  as 
they  were  at  the  commencement  of  the  term,  reasonable 
use  and  wear  thereof  and  damages  by  the  elements  ex- 
cepted." 

Philip  Alston  had  made  some  payments  upon  the  con- 
tract.    It  is  in  evidence  that  he  had  applied  to  the  com- 
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pany  for  a  computation  of  the  balance  to  be  paid  to 
secure  a  deed.  Mr.  Merrow,  the  president  of  the  com- 
pany, testified  that  he  stated  that  the  company  would  not 
be  inclined  to  deed  to  the  assignees  without  assignment 
from  the  plaintiff  as  well  as  from  her  husband,  thereby 
indicating  to  some  degree  that  the  company  construed  the 
contract  as  conveying  a  right  to  which  the  wife's  claim  of 
homestead  might  attach.  However,  he  elsewhere  states 
that  the  company  desired  to  avoid  entanglements  and  to 
be  on  the  safe  side. 

In  the  case  of  Jacksofi  r.  Phillips,  57  Neb.  189,  this 
court  said:  "In  the  construction  of  every  instrument 
creating  or  conveying,  or  authorizing  or  requiring  the 
creation  or  conveyance,  of  any  real  estate,  or  interest 
therein,  it  shall  be  the  duty  of  the  courts  of  justice  to 
carry  into  effect  the  true  intent  of  the  parties,  so  far  as 
such  intent  can  be  collected  from  the  whole  instrument, 
and  so  far  as  such  intent  is  consistent  with  the  rules  of 
law."  The  court  continues:  "The  instrument  in  suit  has 
some  direct  earmarks  of  a  lease.  It  contains  some  terms 
and  expressions  which  would,  taken  literally,  stamp  it  as 
a  lease;  but,  when  its  substance  is  examined  critically,  the 
apparent  character  of  the-  instrument  is  destroyed.  The 
arrangement  of  the  consideration  in  reference  to  the  pay- 
ment by  instalments  being  |60  for  each  of  the  four  years 
succeeding  the  time  of  the  execution  of  the  contract,  and 
.^660  at  the  ex])iration  of  the  fifth  year,  the  |60  payments 
being  each  the  one  year's  interest  at  10  per  cent,  per 
annum  of  the  |600,  which  it  seems  more  than  probable 
was  a  principal  sum  of  the  consideration  for  the  contract 
between  the  parties,  furnishes  a  strong  indication  of  a 
sale.  There  is  a  further  strong  indication  of  a  sale  in 
the  feature  of  tlie  agreement  in  relation  to  a  conveyance 
of  the  property  to  the  contractee  by  the  contractor  on 
full  payment  of  all  sums  stated  in  the  contract,  as  evi- 
denced bj'  the  notes.  All  things  considered,  we  are 
forced  to  conclude  that  the  instrument  declared  upon  in 
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the  petition  was  an  c.vccutoi'y  contract  for  the  sale  of  the 
land." 

It  seems  plain  iu  this  case  that  the  instruuieuts  in  ques- 
tion were,  aecoiiiing  to  the  intention  of  the  parties  and 
within  the  rules  of  law,  instruments  of  like  character. 
And  we  so  hold,  approving  the  decision  of  the  trial  court 
in  that  regard. 

It  remains  to  consider  if  the  plaintiff  ever  made  the 
[)remises  her  homestead,  and  whether  she  continued  to 
claim  the  same  as  such  at  the  time  of  the  assignment.  It 
is  clear  from  the  recoitl  that  she  lived  there  with  her 
husband  and  children  for  a  considerable  time  after  the 
])urchase  of  the  place  under  these  contracts.  Then  she 
made  a  hurried  dei)arture  to  Texas  to  visit  her  sick  sister 
there,  taking  the  children  with  her.  Her  husband  fol- 
lowed later,  as  he  puts  it,  to  get  the  children.  There  was 
evidently  some  trouble  between  the  husband  and  wife. 
While  in  Texas  the  matter  of  staying  there  on  a  farm  was 
considered,  but  the  plaintiff  decided  against  this  and  re- 
turned to  Omaha,  finding  the  furniture  removed  from  the 
house  and  the  defendants  in  possession,  and  later  learn- 
ing of  the  assignment  by  her  husband  to  Ren  Lustgarten 
and  Louis  Cohn.  She  says  that  immediately  upon  her  re- 
turn she  went  to  the  premises  intending  to  continue  her 
occupation  of  the  same. 

The  plaintiff's  story  is  corroborated  by  a  number  of 
witnesses  and  by  some  documentary  evidence.  It  is 
strongly  denied  by  Philip  Alston,  by  his  sisters,  and  some 
other  witnesses,  and  in  a  measure  by  some  cii*cumstances. 
Hut  there  is  not  enough  evidence  on  the  part  of  the  de- 
fendants to  justify  us  in  reversing  the  finding  in  this  par- 
ticular of  the  experienced  judge  who  saw  the  witnesses 
and  heard  their  testimony  as  it  came  from  their  lips.  The 
finding  of  the  trial  court  was  that  the  plaintiff  had  a 
homestead  in  the  premises.  From  a  careful  examination 
of  the  record  it  does  not  appear  that  he  erred  in  his  con- 
clusion. 

The  contracts  in  question  being  executory  contracts  of 
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sale  partially  perfonned,  and  the  plaintiff  rightfully 
claiming  a  homestead  in  the  premises  involved,  it  follows 
that  the  assignment  to  the  defendants,  without  her 
knowledge  and  consent,  was  void  and  of  no  effect. 

The  defendants  ask  that  they  be  reimbursed,  in  any 
event  and  as  a  matter  of  equity,  for  the  |140  in  payments 
made  by  them  upon  the  contracts,  saying  that  plaintiff 
must  have  made  them  if  defendants  had  not.  Under  the 
circumstances,  the  court  is  of  opinion  that  the  plaintiff 
should  bear  this  burden.  Asking  equity,  she  should  be 
willing  to  do  equity.  Within  60  days  of  the  final  de- 
termination of  the  case  upon  mandate  in  the  district 
court,  she  is  required  to  pay  defendants  said  sum  of  f  140 
with  interest  at  7  i>er  cent,  per  annum  from  the  date  of 
her  original  decree,  and  the.  same  is  hereby  made  a  lien 
upon  her  interest  in  the  property  in  defendants*  favor. 
As  so  modified,  the  judgment  and  decree  of  the  district 
court  is  affirmed. 

Affirmed  as  modified. 


John  T.  Baughan,  appellee,  v.  Richard  E.  Schuelke, 

appellant. 

Filed  July  15,  1921.    No.  21716. 

1.  Contracts:  Reformation:  Jurisdiction.  Where  the  plaintlif 
properly  brought  an  action  before  a  court  of  equity  .for  the 
reformation  of  a  written  instrument,  and  in  the  same  action 
sought  to  recover  a  money  Judgment  against  the  defendant  upon 
said  instrument  so  reformed,  and  the  defendant  objected  to  the 
Jurisdiction  of  the  court  and  moved  that  the  case  be  transferred 
to  a 'law  docket  and  the  defendant  be  awarded  a  Jury  trial,  but 
without  making  'any  offer  to  consent  that  the  instrument  in 
question  might  be  corrected  as  requested,  but,  on  the  contrary, 
opposed  it  by  objections  and  exceptions  thereto,  held  that  the 
court,  having  properly  acquired  Jurisdiction  over  a  subject-matter 
peculiarly  cognizable  before  a  court  of  equity,  might  l&wfuUy 
retain  the  case  for  all  purposes  and  proceed  to  a  final  determina- 
tion of  all  matters,  whether  legal  or  equitable,  arising  out  of  the 
issues  presented  by  the  pleadings  before  it. 
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2.  Broken:  Action  for  Commissions:  Defenses:  Evidence.  In  a 
suit  by  a  real  estate  broker  for  commissions  alleged  to  haye  been 
earned  by  virtue  of  a  written  contract  between  himself  and  the 
owner  of  the  land  listed,  one  of  the  defenses  was  that  the  con- 
tract haCd  expired  by  limitation  of  time,  and  another  that  it  had 
been  expressly  revoked  before  the  plaintiff  produced  a  purchaser 
for  the  land,  and  the  trial  court  found  against  the  defendant  upon 
both  points.  Heldj  upon  a  review  of  the  testimony,  the  court 
was  justified  in  so  finding  and  the  same  should  be  sustained. 

3.  Pleading:  Lost  Instkument:  Secondary  Evidence.  Where  the 
original  written  Instrument  sued  upon  was  in  existence  and  in 
the  possession  of  plaintiff's  counsel  at  the  time  the  suit  was 
commenced,  but  afterwards  became  lost  or  destroyed,  without  the 
fault  of,  and  by  means  unknown  to,  any  one  having  the  same 
in  custody,  and  its  loss  or  destruction  is  accounted  for  to  the 
satisfaction  of  the  court,  it  is  not  necessary  for  the  plaintiff 
thereafter  to  amend  his  petition  so  as  to  declare  upon  a  lost  in- 
strument as  a  prerequisite  to  proof  of  the  content3  of  such  instru- 
ment by  secondary  evidence. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morning^  Jt'dgb.     Affirmed. 

R,  J,  Greene  and  Hugh  C,  Wilson,  for  appellant. 

liurkett,  Wilson,  Brown  d  Wilson,  contra. 

Heard  before  Morrissky,  C.J.,  Flansburg  and  RasE, 
JJ.,  Dickson  and  Troup,  District  Judges. 

Troup,  District  Judge. 

The  plaintiff,  as  a  real  estate  broker,  claiming  to  have 
a  written  contract  with  defendant  authorizing  him  to 
find  defendant  a  purchaser  for  certain  land  belonging  to 
defendant,  on  certain  specified  terms,  for  which  service 
plaintiff  was  to  receiye  a  certain  specified  commission, 
and  further  claiming  that  at  a  time  within  the  life  of  the 
contract  upon  producing  a  person  able,  ready,  and  willing 
to  purchase  defendant's  land  on  the  terms  specified,  de- 
fendant refused  to  sell  and  likewise  refused  to  pay  plain- 
tiff his  commission,  and  plaintiff  thereupon  preparing  to 
bring  suit  for  his  commission  discovered  that  his  broker's 
contract  was  defective  in  that,  by  mutual  mistake  of  the 
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parties,  a  miBdescription  of  the  land  had  been  inserted, 
institnted  this  action  in  equity  for  a  reformation  of  the 
i'ontract  in  that  respect,  and  at  the  same  time  and  in  the 
Kame  action  asked  to  recover  his  commission  upon  the 
contract  so  i-efornied.  The  defendant  objected  to  a  trial 
to  the  court  upon  the  right  of  plaintiff  to  recover  com- 
mission and  demanded  a  jury  for  the  trial  of  that  issue. 
Upon  the  demand  being  overruled,  the  defendant  an- 
swered denying  that  he  ever  entere<l  into  the  contract  set 
forth  in  plaintiff's  petition  or  agreed  to  the  terms  therein 
specified.  Upon  a  trial  of  the  case  the  court  found  gen- 
erally for  the  plaintiff,  reformeil  the  contract  in  the  par- 
ticular required,  and  rendered  judgment  for  plaintij^f  for 
his  commission.     The  defendant  appeals. 

It  does  not  appear  that  at  any  time,  either  before  or 
after  plaintiff's  action  was  instituted  in  the  ecjuity  court, 
the  defendant  agreed,  or  offered  to  agree,  that  the  con- 
tract in  question  might  be  corrected  or  reformed  as  plain- 
tiff desired.  Whether  the  misdescription  in  the  contract 
of  the  property  listed  with  plaintiff  for  sale  would  have 
greatly  embarrassed,  if  not  entirely  defeated,  plaintiff  in 
an  action  at  law  upon  the  contract,  as  it  stood  without 
leformation,  was  something  which  plaintiff  could  not 
foretell.  At  all  events  the  plaintiff  was  not  obliged  to 
take  any  chances  in  that  respect.  It  was  certainly  plain- 
tiff's right  to  go  into  a  court  of  equity  to  have  his  con- 
tract coiTected  according  to  the  fact  and  the  manifest  in- 
tention of  the  parties.  It  does  not  appear  that  the  de- 
fendant had  an  opportunity,  before  plaintiff's  action  was 
commenced,  to  consent  that  the  desired  correction  in  the 
contract  might  be  made.  But  even  after  suit  had  been  in- 
stituted in  the  equity  court,  if  the  defendant  had  frankly 
agreed,  or  offered  to  agree,  in  open  court  or  by  written 
admission,  that  the  correction  in  the  contract  might  be 
made  as  requested,  without  contest  or  trial  upon  that 
issue,  and  then  appealed  to  the  court  to  transfer  the  case 
to  a  law  docket  for  a  jury  trial,  it  is  the  opinion  of  the 
writer,  at  least,  that  this  court  might  well  have  held  that 
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the  trial  court  would  have  erred  had  it  not  granted  the 
request.  But  such  is  not  the  case  here.  The  attitude  of 
tht  defendant  from  the  very  beginning,  as  disclosed  by  the 
record,  was  to  deny  everything.  He  not  only  denied  the 
right  of  plaintiff  to  reform  the  contract,  but  he  denied  the 
very  existence  of  the  contract  itself  and  vigorously  con- 
tested its  reformation  by  objections  to  the  evidence  upon 
almost  every  point.  Under  these  circumstances  it  is  im- 
possible to  say  that  the  plaintiff  did  not  act  both  lawfully 
and  wisely  in  seeking  a  reformation  of  his  contract  in  a 
court  of  equity.  The  plaintiff  having  a  right  to  bring 
the  action  in  the  court  he  did,  and  the  court  having 
]>roperly  acquired  jurisdiction  over  the  parties  and  the 
«ubject-matter,  it  had  the  right  to  retain  the  case  for  all 
purposes  and  proceed  to  a  final  determination  of  all 
matters,  whether  legal  or  equitable,  arising  out  of  the 
issues  presented  by  the  pleadings  before  it.  This  rule  is 
so  well  and  universally  established,  and  the  reported  de- 
iisions  show  that  the  right  under  the  rule  has  been  exer- 
cised in  almost  every  variety  of  case,  that  it  would  seem 
needless  to  cite  authorities  in  its  support.  A  few  only 
must  suffice:  Bank  of  Stockham  v.  Alter,  61  Neb.  359; 
Disher  v.  Disher,  45  Neb.  100;  Bell  v,  Dingwell,  91  Neb. 
699;  Kelly  r.  Galbraith,  186  111.  593;  Uwion  Central  Life 
Ins,  Co.  V.  Phillips,  102  Fed.  19;  16  Cyc.  106-109. 

Upon  the  issue  as  to  plaintiff's  right  to  recover  for 
commission,  the  defendant  claims  that  the  time  in  which 
plaintiff  was  given  to  produce  a  purchaser  was  limited 
to  ten  days  from  the  listing  of  the  property,  and  that  the 
clause  appearing  in  the  Avritten  contract  giving  plaintiff 
six  months  in  which  to  do  so  was  inserted  by  the  plain- 
tiff without  the  knowledge  or  consent  of  the  defendant. 
We  think*  there  is  no  merit  in  this  contention.  In  the  first 
place,  it  is  altogether  improbable  that  any  real  estate 
i»roker  would  go  to  the  trouble  of  entering  into  a  written 
contract  for  the  privilege  of  producing  a  purchaser  for 
land  with  only  a  ten-day  period  in  which  to  do  so.  Cer- 
tain! v  this  would  seem  to  be  true  unless  the  broker  alreadv 
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had  a  purchaser  in  view  who  was,  or  at  least  was  sup- 
posed to  be,  ready,  able,  and  willing  to  make  the  purchase 
without  delay.  Rut  no  such  circumstance  appears  in  this 
case,  nor  in  our  opinion  was  it  contemplated  by  either 
I)arty*  More  than  Ave  months  elapsed  after  the  signing 
o!  the  contract  before  the  plaintiff  was  able  to  produce  a 
purchaser  for  defendant's  farm.  It  is  in  evidence  that 
the  plaintiff  had  more  or  less  negotiations  with  the  de- 
fendant respecting  the  sale  of  his  farm  during  a  period  of 
three  years  prior  to  entering  into  the  contract  in  ques- 
tion. The  plaintiff',  upon  being  asked  how  it  come  that 
the  present  contract  was  entered  into,  testified:  "Mr. 
Schuelke  came  into  my  office  with  reference  to  selling  his 
place,  and  I  told  him  that  he  had  his  place  pretty  high, 
and  that  he  changed  his  mind  so  often  on  it  that  I 
wouldn't  handle  it  any  longer  unless  he  would  give  me  a 
written  contract.  He  says,  4  will  give  you  six  months 
on  it  at  f200  an  acre,'  and  I  says,  *Will  you  sign  a  con- 
tract?' and  he  says,  ^Yes;'  and  the  result  was  he  signed  a 
contract  on  it  for  six  months  time  at  ijf^OO  an  acre."  The 
defendant  himself  testifies  that  the  contract  was  read 
over  to  him  at  the  time  it  was  prepared,  and  that  he 
signed  it,  and  he  does  not  claim  that  any  fraud  or  decep- 
lion  was  practiced  upon  him,  either  in  the  drafting  or  the 
reading  of  said  contract,  or,  if  he  does,  there  is  no  evi- 
dence to  support  such  claim. 

Nor  do  we  think  the  defendant's  claim  that  he  revoked 
the  contract  before  plaintiff  had  produced  a  purchaser  is 
supported  by  the  weight  of  evidence.  Indeed,  it  would 
seem  that  the  weight  of  the  evidence  is  against  such  claim. 
The  defendant  testifies  that  in  May,  a  month  before  plain- 
tiff piwluced  a  purchaser  for  the  farm,  he  told  plaintiff 
that  his  place  was  not  for  sale.  This  is  expressly  denied 
by  the  plaintiff.  Resting  thus  it  would  seem  to  be  a  ques- 
tion of  veracity  between  the  plaintiff  and  defendant  as  to 
which  one  was  speaking  the  truth  in  this  respect,  but  cir- 
cumstances occurring  in  subsequent  events  lead  us  to  be- 
lieve that  the  defendant  is  mistaken  upon  this  point.     In 
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June  when  the  plaintiff  and  the  proposed  purchaser  were 
at  defendant's  home^  first  for  the  purpose  of  looking  over 
the  farm,  at  which  time  they  agreed  with  the  plaintiff  to 
take  it,  and  three  days  later,  for  the  purpose  of  com- 
pleting the  purchase,  the  defendant  at  no  time  placed  his 
refusal  to  consummate  the  sale  on  the  ground  that  plain- 
tiff's contract  to  find  a  purchaser  had  expired  or  been 
revoked.  Nor  did  this  fact  seem  to  be  mentioned  or  re- 
ferred to.  On  the  first  occasion,  upon  being  told  by  the 
plaintiff  that  he  had  the  Munns  out  looking  at  the  farm 
w^ith  a  view  to  selling  it  to  them,  the  defendant  said,  as 
testified  to  by  plaintiff,  "He  didn't  care  much  about  sell- 
ing the  farm  now."  Upon  being  told  by  plaintiff  that,  if 
he  did  not  care  to  sell,  it  was  all  right  with  him,  and  he 
would  take  1  per  cent,  for  his  commission,  instead  of  2 
per  cent,  called  for  by  the  contract,  but  if  the  Munns 
bought  he  w^ould  have  to  pay  2  per  cent.,  the  defendant 
replied,  according  to  plaintiff's  evidence,  "I  will  take  my 
chances,  I  do  not  think  they  wuU  buy  it."  The  defendant 
denies  making  the  latter  statement.  On  the  second  oc- 
casion the  defendant  became  a  little  more  emphatic,  and 
upon  being  told  that  Mr.  Munn,  the  proposed  purchaser, 
had  come  over  to  complete  the  purchase  of  the  farm,  the 
defendant  testified,  "He  can't  have  it,"  that  the  farm  was 
not  for  sale — "absolutely,  it  wasn't  for  sale;"  but  at  no 
time  on  these  occasions  did  defendant  claim  to  plaintiff  or 
the  proposed  purchaser  that  plaintiff  had  no  authority  to 
negotiate  for  a  sale  of  his  farm.  It  is  true  that  in  this 
connection  the  defendant  testified  that  he  had  told  the 
plaintiff,  on  a  previous  occasion,  that  his  farm  was  not 
for  sale;  which  is  denied  by  the  plaintiff,  but  the  point, 
as  bearing  upon  the  credibility  of  the  defendanl's  claim 
in  that  respect,  is  that  he  did  not  make  that  claim  known 
on  either  of  the  occasions  in  June  when  it  was  in- 
cumbent upon  him  to  assign  a  reason  for  his  refusal  to 
sell. 

These  parties  were  both  before  the  court  in  person,  the 
judge  heard  their  testimony  and  witnessed  their  manner 
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of  testifying  and  was  best  able  to  determine  the  probable 
truth  of  their  respective  statements.  The  court  re- 
solved the  disputed  question  of  revocation  in  favor  of 
plaintiff,  and  we  are  of  the  opinion  that  the  evidence  justi- 
fies the  finding. 

It  appears  without  serious  dispute  that  the  original 
contract  sued  upon  was  in  existence  and  in  the  possession 
of  plaintiff's  attorneys  at  the  time  they  prepared  and 
filed  plaintiff's  original  petition  in  the  case,  to  wit^ 
August  13,  1919,  and  to  which  they  attached  what  pur- 
ported to  be  a  true  copy  of  the  card  form  of  said  con- 
tract, and  also  at  the  time  plaintiff's  amended  petition 
was  prepared  and  filed,  November  8,  1919,  in  which  is  set 
forth  what  purports  to  be  the  contents  of  said  contract, 
and  also,  apparently,  attached  to  said  amended  petition  a 
card  copy  of  said  contract.  Thereafter,  and  some  time 
before  the  trial  of  said  case,  it  appears  that  the  original 
contract  became  lost  or  destroyed.  Xo  fraud  or  decep- 
tion was  charged  or  attempted  to  be  proved  against 
either  the  plaintiff'  or  his  counsel  as  a  i*eason  for  with- 
holding or  concealing  the  original  contract,  and  without 
the  slightest  doubt  it  was  a  bona  fide  case  of  where  the 
instrument  had  disappeared  beyond  recovery  without  the 
intentional  act  or  fault  of  any  one  who  had  its  custody. 

At  the  trial,  and  after  accounting  for  the  loss  or  de- 
struction of  said  instrument  to  the  satisfaction  of  the 
court,  plaintiff  was  permitted  to  introduce  secondary 
evidence  as  to  its  contents  by  oral  testimony  and  by  the 
use  of  the  card  form  copy  above  referred  to.  The  de- 
fendant objected  to  the  inti-oduction  of  secondary  evi- 
dence to  prove  the  contents  of  the  contract  without  first 
requiring  the  plaintiff  to  amend  his  petition  so  as  to  de- 
crlare  upon  a  lost  instrument,  and  that  a  resort  to  such 
evidence  constituted  a  material  variance  between  the 
allegations  of  the  i)etition  and  the  proof.  We  do  not  be- 
lieve this  point  is  well  taken.  It  is  true  that  the  case  of 
(Jhamherlain  r.  Naicifcr,  19  Ohio,  360,  cited  by  the  de- 
fendant, and  the  only  one  in  point,  seems  to  sustain  the 
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defendant's  contention.  But  this  case  cannot  overcome 
ttiL  long  and  uniformly  established  practice  in  this 
country  to  the  contrary.  The  Ohio  court  evidently  based 
its  decision  upon  the  old  English  case  of  Smith  v.^Wood- 
ward,  4  East  (Eng.)  585,  the  Only  case  cited  in  the 
opinion,  and  in  doing  so  we  think  must  have  overlooked 
the  case  in  our  own  country  of  Rentier  v.  Bank  of  (Jolum- 
hia,  22  U.  S.  581,  in  which  the  supreme  court  of  the 
United  States  announced  a  contrary  doctrine.  The  case 
last  cited  was  a  suit  upon  a  promissory  note  which  ap- 
peared to  have  been  lost,  although  perhaps  not  destroyed, 
and  secondary  evidence  was  admitted  as  to  its  contents. 
In  speaking  of  the  exceptions  taken  by  the  defendant  to 
the  ruling  of  the  trial  court  in  this  respect,  Justice 
Thompson,  in  delivering  the  opinion  of  the  supreme  court 
of  the  United  States,  said : 

"It  is  objected,  lastly,  that  secondary  evidence  was  not 
admissible,  without  a  special  count  in  the  declaration 
upon  a  lost  note.  The  English  practice  on  this  subject 
has  not  been  adopteil  in  this  country,  so  far  as  our  knowl- 
edge of  it  extends,  and  to  require  a  special  count  upon  a 
lost  note,  would  be  shutting  the  door  against  secondary 
evidence,  in  all  cases  where  the  note  was  lost,  after 
declaration  filed.  We  do  not  think  any  danger  of  fraud 
is  to  be  apprehended  from  the  admission  of  such  evidence, 
under  the  usual  count  upon  the  note;  and,  the  practice  in 
the  court  below  not  re(iuiring  a  special  count  in  such 
cases,  no  error  was  committed  in  the  admission  of  the 
evidence." 

The  case  of  Hoard  of  Supervisors  of  Livingston  Cminty 
r  White,  30  Rarb.  (N.  Y.)  72,  was  a  suit  upon  the  bond 
of  a  defaulting  county  treasurer  for  the  sum  of  over 
128,000.  The  defendant  denied  the  execution  and  de- 
livery of  the  l)ond  sued  on.  It  appeared  that  the  bond 
had  been  lost  sometime  before  the  trial,  and  secondar\' 
evidence  was  admitted  to  prove  its  content*.  At  the 
close  of  plaintiff's  testimony  the  defendant  moved  for  a 
nonsuit  on  the  ground,  in  substance,  of  a  failure  of  proof 
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to  sustain  plaintiff's  cause  of  action.  The  motion  was 
overiniled  and  judgment  i*endered  against  the  defendant. 
On  appeal  to  the  supreme  court  of  New  York  that  court 
said: 

"It  was  not  necessary  to  allege  in  the  complaint  the 
loss  of  the  bond,  to  entitle  the  plaintiff  to  prove  its  loss 
and  give  secondai*y  evidence  of  its  contents.  Under  the 
former  system  of  pleading,  in  cases  like  the  present, 
profert  of  the  bond,  or  an  excuse  for  the  omission 
of  profert,  in  the  declaration,  was  required,  and  if  the 
declaration  contained  the  usual  statement  of  profert,  and 
the  defendant  pleaded  non  est  factum,  the  production  of 
the  bond  at  the  trial  could  not  be  excused  by  proof  of  its 
loss  previous  to  declaring ;  but  the  doctrine  of  profert  has 
no  place  in  the  present  system  of  pleading,  ample  pro- 
vision otherwise  existing  for  the  pi*oduction  and  inspec- 
tion of  papers.  Independent  of  profert,  there  never  was 
any  necessity  or  reason  for  saying  anything  about  the 
loss  of  the  bond,  in  stating  the  cause  of  action.'' 

The  above  decisions  undoubtedly  state  correctly  the 
rule  of  practice  that  generally  prevails  in  this  country  on 
the  point  in  issu£  as  it  arises  in  cases  under  circum- 
stances similar  to  those  existing  in  the  cases  last-abov(^ 
cited,  and  which  rule  in  all  its  force  applies  to  the  case 
at  bar. 

Having  covered  all  of  the  points  complained  of  in  ap- 
pellant's brief,  and  finding  no  reveraible  error  in  the 
recoi*d,  the  decree  of  the  district  court  is 

Affirmed. 


Harry  T.  Jones  v.  John  J.  Thomas,  appellant:  Jennie 
LowLEY,  Administratrix,  et  al.,  appellees. 

Piled  July  20.  1921.    No.  20727. 

1.  Attorney  and  Olient:  Contingent  Fees:  Distribution.  Where 
several  attorneys  engage  In  the  prosecution  of  litigation  for  a 
contingent  fee,  in  the  absonce  of  any  other  agreement,  they  will 
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be<iheld,  upon  the  successful  result  of  the  suit,  to  sharel  dually 
Ini  the  distribution   of  the  fee. 

2, :  :  — .    But  this  principle  may  be  varied  by  a 

subsequent  agreement  between  the  parties,  and  where  it  is  after- 
wards agreed  between  counsel  that  one  of  them  shall  take  no 
further  steps  in  the  case,  and  that  another  shall  receive  extra 
cbnipensation  for  carrying  on  the  litigation,  the  latter  is  entitled 
to  a  reasonable  sum  for  such  additional  services,  and  the  former 
is  ionly  entitled  to  the  reasonable  value  of  his  services  up  to  the 
tin^e  of  the  agreement  as  measured  by  the  ultimate  amount  of 
the  fee  realized. 

Api»eal  from  the  district  court  for  Seward  countv: 
Edward  E.  (icK)i)  and  George  P.  foiicoitAX^  Judged.  Af- 
prmed  as  modified. 

Benjamin  F.  Oood,  E.  A.  Voufaly  Thomas,  Vail  d- 
Htoner,  R.  K.  aSVA/cAv,  II.  D.  Land  is  and  Stewart,  Perry  if 
Stewart,  for  appellant. 

Jacob  Fawreit,  contra. 

Heard  before  Mokrissey,  C.J.,  Aldrich.  Day,  Dbax, 
Flansburc;,  Letton  and  Rose,  JJ. 

Per  Curiam. 

This  appeal  is  concerned  mainly  with  a  controversy  be- 
tween attorneys  with  respect  to  the  division  of  feeis. 

The  Capital  National  Bank  of  Lincoln  failed  in  1893 
Afterwards  certain  actions  were  begun  by  diffemnt  cred- 
itors of  the  bank  against  the  directors,  seeking  a  recoverj- 
from  them  for  neglect  of  duty,  violation  of  the  national 
bank  act,  and  other  wrongful  acts  committed  by  them  in 
their  official  capacity.  The  actions  were  begun  in  1895, 
the  litigating  creditors 'being  the  Jones  National  Bank, 
the  Bank  of  Staplehurst,  the  Utica  Bank,  Thomas  Bailey, 
and  Isaac  FTolt.  The  firm  of  Biggs  &  Thomas  were  at- 
torneys for  the  Jones  National  Bank  and  the  Bank  of 
Staplehurst.  The  firms  of  Pound  &  Burr,  and  Norval 
I5i"othePs  &  Lowley  represented  the  other  creditors  named. 
The  contract  between  the  several  attorneys  and  their 
clients  provided  for  a  contingent  fee  of  one-third  of  the 
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gross  receipts.  For  some  years  the  attorneys  each  aided 
and  assisted!  the  othere  in  the  legal  work  and  in  the  gen- 
eral prosecution  of  the  actions,  except  as  hereinafter 
mentioned.  There  is  a  conflict  as  to  whether  a  specific 
agreement  was  made  as  to  this,  but  the  direct  evidence, 
the  course  of  conduct  of  these  attorneys  during  a  long 
Series  of  years,  the  signing  of  their  names  to  papers  and 
briefs  and  legal  documents,  and  th(»ir  appearance  in  the 
cases  of  other  than  their  nominal  clients,  all  convince  us 
that  the  several  cases  were  prosecuted  by  them  as  a  joint 
adventure.  Comparatively  early  in  the  litigation  recov- 
ei-y  was  had  of  over  $20,000  collecte<l  from  Stuart,  one  of 
the  directors.  The  suits  proceeded  as  to  the  others, 
^fany  vicissitudes  occurred  in  the  litigation  during  the 
long  series  of  yeare.  Finally  a  judgment  for  plaintiflfs 
M'jxs  obtained  in  the  district  court  for  Seward  countv, 
Avhich  was  afterwards  revei'sed  by  this  court,  following, 
as  the  court  thought,  former  decisions  of  the  supreme 
court"  of  the  T'nited  States.  Jones  yat.  Bank  v.  Yates, 
03  Neb.  121.  Afterwards  the  judgment  of  this  court 
was  teverstnl  by  the  supreme  court  of  the  United  States, 
240  U.  S.  541,  and  the  cause  remanded,  with  directions  to 
affirm  the  judgment  of  the  district  court,  which  was  done. 
Afterwards  all  the  judgments  were  sold  to  one  Mullen  for 
^95,000.  This  was  paid  to  Harry  T.  Jones  as  trustee  for 
the  interested  parties.  Jones  filed  a  bill  of  interpleader, 
asking  the  court  to  apportion  the  amount  due  to  each  of 
ihe  attorneys.  The  trial  court  held  that  the  proceeds  of 
the  Stuart  judgments  should  be  divided  in  four  equal 
parts,  of  which  Burr  is  entitled  to  one-fourth,  Thomas  one- 
fourth,  Norval  Brothers  one-fourth,  and  the  estate  of 
George  W.  Ix)wley  one-fourth.  The  court  also  found  that^ 
after  the  reversal  of  the  judgment  in  this  court,  agree- 
ments were  made  between  Burr  and  Thomas,  and  between 
Xorval  Bi-others  and  Thomas,  with  the  consent  of  the 
clients,  that  Thomas  should  receive  additional  compensa- 
tion for  extra  services  in  the  further  conduct  of  the  case; 
that  after  that  time  '^Norval  Brothers  performed  no  more 
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than  nominal  seiTices/'  but  the  court  also  found  that  they 
did  not  withdraw  as  attorneys  in  the  case;  that  the  rea- 
sonable value  of  such  extra  services  of  Thomas  was  |9,500 ; 
and  that,  after  the  payment  of  |9,500  to  Thomas,  the  re- 
mainder of  the  fee  arising  from  the  sale  of  the  judgments 
to  Mullen  should  be  divided  into  three  equal  parts,  one- 
third  to  Thomas,  one-third  to  Bun*,  and  one-third  to 
Norval  Brothers,  or  their  assignees. 

Mr.  Thomas  appealed,  mainly  from  the  allowance  of  any 
compensation  to  Norval  Brothers  derived  from  the  Mullen 
sale,  urging  as  a  ground  for  reversal  '^that  the  contract 
of  the  clients  with  Norval  Brothel's  was  an  entire  and 
indivishlc  contract  for  compensation  contingent  upon 
success  in  the  litigation;  that,  having  abandoned  their 
contract  prior  to  its  completion  and  permitted  its  execu- 
tion to  be  taken  over  by  Thomas  under  a  new  agreement 
with  the  clients,  Norval  Brothers  forfeited  all  right  to 
demand  compensation  thereunder." 

The  evidence  establishes  that,  after  the  judgments  had 
been  reversed  by  the  supreme  court  of  this  state,  Norval 
Brothers,  who  had  performed  many  and  valuable  services^ 
and  had  expended  much  time  and  labor  in  the  prosecution 
of  the  several  suits,  became  convinced  that  the  judgment 
of  this  court  could  not  be  reversed,  and  that  further 
pi*osecution  of  the  actions  would  be  fruitless,  and  so  ex- 
pressed themselves  to  the  other  attorneys,  and  that  there- 
upon the  agreement  with  Thomas  was  made.  Mr.  Lowley 
had  died  before  the  recovei-y  of  the  judgment  in  the  dis- 
trict court. 

We  think  that  neither  the  evidence  nor  the  law  justifies 
fully  the  contentions  made  by  Mr.  Thomas.  While  Norval 
Brothers  are  entitled  to  shai-e  in  the  distribution  of  the 
proceeds,  we  are  convinced  from  the  testimony  as  to  the 
labor  performed  and  time  expended  by  Mr.  Thomas  that 
the  amount  awarded  to  Norval  Brothers  by  the  district 
court  should  be  reduced,  and  that  awai-ded  Mr.  Thomas 
and  Mr.  lUirr  increased.  The  evidence  shows  that  the 
determination  to  take  the  case  to  the  supreme  court  of 
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the  United  States  the  second  time  after  the  adverse  de- 
cision in  this  court  was  largely  brought  about  by  the 
energy  and  persistence  of  Mr.  IJurr.  However,  the 
greater  part  of  the  work,  after  this  conference  and  agree- 
niv.nt  betw^een  the  attorneys,  was  performed  by  Mr. 
Thomas^  and  he  should  have,  as  the  district  couit  found, 
the  larger  portion  of  the  compensation. 

Appellant  lUirr  contends  that  in  such  an  enterprise  no 
one  attorney  is  entitled  to  greater  compensation  than  an- 
other; that  the  alleged  contract  between  the  attorneys  as 
to  the  api)eal  to  the  supreme  court  of  the  United  Btates  is 
void  for  want  of  consideration,  is  so  uncertain  and  incom- 
plete as  to  be  unenforceable,  and  had  not  been  established 
by  the  evidence,  and  that  no  extra  compensation  should 
be  allowed  Thomas.  We  are  satislied  with  the  decision  of 
the  district  court  upon  these  points.  We  agree  with  ap- 
pellant that,  in  a  controversy  between  attorney  and  client 
as  to  fees,  an  attorney  employed  on  a  contingent-fee  basis 
is  entitled  to  nothing  if  he  abandons  the  case  and  recov- 
ery is  finally  procured  by  another  attorney.  Xo  client  is 
complaining,  and  the  principle  is  not  applicable.  The  re- 
lations to  be  examined  are  those  existing  among  the  at- 
torneys themselves  who  were  engaged  in  a  joint  enter- 
prise and  occupied  a  special  partnership  relation.  Under 
the  general  principles  of  law  applying  to  the  division  of 
fees  between  attorneys  who  are  associated  together  in  the 
conduct  of  litigation,  and  in  the  absence  of  any  special 
agreement,  each  is  entitled  to  an  equal  share  of  the  fee. 
Underwood  i\  Ovcrstreet,  188  Ky.  562,  10  A,  L.  R.  1352, 
and  cases  cited  in  note  on  page  1357.  Also,  see  Lamb  v. 
Wilson,  3  Neb.  (Unof.)  496,  on  rehearing,  505.  In  view, 
however,  of  the  peculiar  circumstances  of  the  case,  and  of 
the  facts  in  evidence  in  regard  to  the  nonparticipation  by 
Norval  Brothers  in  the  later  conduct  of  the  case,  and  the 
agreement  between  the  attonieys,  we  are  satisfied  that 
Xorval  Brothers  are  entitled  to  no  compensation  for 
services  performed  after  this  agreement  was  made.  They 
iihould,  however,  be  allowed  the  reasonable  value  of  their 


640  NEBRASKA  REPORTS.  [YoL.  lOG 


JoBes  T.  Thomas. 


services  before  that  time,  the  value  to  be  based  in  propor- 
tion to  the  serviceB  rendered,  and  the  amount  of  the  ulti- 
mate i*ecovery  from  the  sale  of  judgment  to  Mullen.  The 
district  court  awarded  |8,165.32  to  the  assignees  of  Norval 
Brothers.  From  this  amount  we  deduct  t3,0(M),  and 
award  |2^000  thereof  to  Mr.  Thomas,  in  addition  to  the 
sum  awarded  him  by  the  district  court,  and  f  1,000  thereof 
to  Mr.  Burr,  in  addition  to  the  amount  awarded  him  by 
the  district  court.  The  remainder,  t5,l(>5.32,  is  awarded 
to  the  assignees  of  Norval  Bi-others  in  the  proportion  a^ 
their  interest  appears  under  the  assignment  of  Norval 
Brothers. 

As  to  the  cross-appeal  of  Mrs.  Lowley,  we  are  con- 
vinced that  under  the  evidence  the  district  court  properly 
found  that  the  estate  of  George  W.  Lowley  was  not  en- 
titled to  any  share  of  the  proceeds  of  the  Mullen  sale. 

Burr  was  made  a  party  to  the  appeal  by  Thomas.  He 
afterwards  dismissed  his  appeal  as  to  Burr.  Ue  now  con- 
tends that  Burr  is  not  entitled  to  appear  as  a  cross-ap- 
pellant in  the  case,  and  that  the  decree  is  final  as  to  him. 
We  are  convinced  that,  where  the  relations  between  the 
parties,  the  issues,  and  the  facts  are  so  interwoven  as  in 
this  case,  the  appeal  of  Thomas  brought  up  the  whole 
question  as  to  the  proper  distribution  of  the  fund,  and 
that  Burr  has  a  right  to  appear. 

With  respect  to  the  cross-appeal  of  Bailey,  we  find  that 
the  book  of  accounts  kept  by  Jones,  trustee,  is  not  fairly 
subject  to  the  animadversions  made  upon  it  by  Mr.  Burr. 
It  is  true  that  the  entries  in  the  book  are  made  with 
pencil,  but  the  items,  except  in  a  few  instances,  follow 
consecutively,  and  the  trustee  testifies  they  were  made  in 
accordance  with  the  facts.  Much  is  said  about  the  pay- 
ment of  certain  money  to  Mr.  E.  T.  Wade  of  Washing- 
ton, D.  C,  but  we  think  there  is  sufficient  evidence  to 
justify  the  expenditure  to  him  for  his  services  in  procur- 
ing evidence. 

The  trial  court  found  in  favor  of  the  trustee  upon  the 
items  set  forth  in  the  book,  and  we  believe  no  sufficient 
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groi^Bd^has  been  shown  for  setting  the  same  aside.     ItB 
j^dguie^nt  in  this  respect,  therefore,  is  affirmed. 

The  judgment  of  the  district  conrt,  except  as  modifled 
by  what  has  ^been  said  with  reference  to  the  compensation 
of  Norval  Bix)therfi,  and  the  distribution  of  the  money  on 
hand  after  deducting  |3,(MM)  from  the  amount  awarded 
their  assignees,  is  affirmed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  in  accordance  with  this 
opinion.  It  is  further  oi-dered  that  all  costs,  exc^  briefs 
in  this  court,  l>e  paid  from  the  common  fund,  and  eacH 
]mrty  shall  pay  the  costs  of  his  or  its  own  briefs. 

Affirmed  as  modified.   • 

Flansbuug.  J.,  dissenting. 

The  suits,  in  which  the  attorneys'  fees  here  in  contro- 
versy were  earned,  were  brought  by  several  plaintiffs:  The 
Jones  National  I»ank,  the  Hank  of  Staplehurst,  the  Utica 
Hank,  and  Thomas  Bailey,  and  Isaac  Holt,  in  February, 
18!)5.  The  firm,  of  which  Mr.  Thomas  was  a  member, 
originally  represented  plaintiffs  whose  claims  amount^ 
to  more  than  03  per  cent,  of  the  total  amount  claimed  by. 
all.  This  firm  originally  represented  the  Jones  National 
I^ank  and  the  Hank  of  Staplehurst.  The  firms,  of  which 
Mr.  Iturr  and  Mr.  Norval  wei^  members,  i-epresented  the 
other  plaintiffs.  The  cases  involved  identical  questions 
of  law,  and  there  was,  therefore,  a  common  interest  and 
object  among  the  several  plaintiffs,  and  it  seems,  accord- 
ing to  the  e<mclusions  of  the  trial  court,  that  after  the 
prosecution  of  the  Cases  had  cominence<l  the  attorneys  for 
the  various  clients  reached  an  understanding  that  the 
prosecution  of  the  several  cases  should  be  carried  oit 
jointly,  that  the  fe<^s  i^ecovered  should  he  pooled,  and  that 
I)  division  of  the  fees  should  be  made  between  the  three 
firms. 

The  cases  were  pending  in  court,  from  the  time  of  filing 
until  their  final  conclusion,  some  25  years.  Thej'  were,  at 
first,  won  in  the  trial  court,  and  those  judgments  were 
affirmed  in  the  supreme  court,  but  reverse<1  by  the  United 
States  supreme  court.     On  a  second  trial  in  the  district 
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court  judgments  were  again  recovered,  and,  on  appeal  to 
the  state  supreme  court,  the  judgments  were  reversed  and 
the  cases  dismissed.     That  was  in  1914. 

After  this  reversal,  and  when  it  appeared  that  the 
chance  for  winning  by  a  second  appeal  to  the  United 
States  supreme  court  was  a  desperate  one,  if  not  entirely 
hopeless,  a  meeting  was  had  by  the  attorneys,  Mr.  Thomas, 
Mr.  Norval,  and  Mr.  Burr,  at  which  meeting  Mr.  Jones,  of 
the  Jones  National  Hank,  was  present,  and  Mr.  Norval, 
as  the  trial  court  found,  '^stated,  in  substance  and  effect, 
that  he  did  not  think  the  Capital  National  Rank  cases 
could  be  won,  and  that  he  was  opposed  to  prosecuting 
said  cases  further,  and  that  he  was  unwilling  to  devote 
any  more  time  to  said  Capital  National  Rank  cases,  and, 
in  substance,  stated  that  he  was  not  willing  to  have  any- 
thing further  to  do  with  said  Capital  National  Rank 
cases.**  It  is  further  shown  by  the  record  that  Mr.  Norval 
then  advised  his  client  to  make  no  further  expenditure  in 
the  matter,  and  his  client  thereupon  sold  and  assigned  his 
claim  to  the  Jones  National  Rank.  From  that  time  forth, 
it  appears  that  Mr.  Norval  had  nothing  whatsoever  to  do 
with  these  cases,  as  an  attorney,  and  that  he  utterly 
abandoned  any  further  participation  in  them  and  gave  no 
further  assistance  in  their  prosecution.  The  trial  court 
found  that  from  that  time  on  "Norval  Rrothers  performeil 
nothing  more  than  nominal  services."  If  the  trial  court, 
by  that  i-ecital,  meant  to  infer  that  NoiTal  Rrothers  did 
perform  '^nominal  services,"  I  do  not  believe  that  finding 
is  sustained  by  the  record.  Such  a  finding  could  have 
been  based  upon  one  isolateil  fact  only,  and  that  is  that 
Mr.  Thomas  casually  met  Judge  Norval,  a  member  of  the 
firm  of  Norval  Rrothers  &  Lowley,  but  not  the  Mr.  Norval 
who  had  b(*en  actively  jmrticipating  in  the  cases,  and  sug- 
j;este<l  to  him  a  })rop<)sition  as  to  whether  or  not  findings 
by  the  supreme  court  in  the  case  could  be  treatcnl  as  inde- 
pendent  and  original  findings  of  fact  by  that  court,  or 
whether  they  shriuld  be  treated  simj)ly  as  a  review  of  ulti- 
mate findings  of  fact  by  the  trial  court,  and  Judge  Norval, 
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as  attorneys  are  accustomed  to  do^  in  a  casual  way  ex- 
pressed some  opinion  upon  that  question.  It  does  not  ap- 
pear that  this  was  done  with  any  idea  or  intention^  on  the 
part  of  Judge  Norval,  to  render  it  as  an  attorney  in  the 
case,  and,  in  fact,  it  seems  to  me  clear  that  Noryal 
Brothers  considered  their  connection  with  the  case 
definitely  terminated  immediately  following  that  con- 
vei-sation,  which  took  place  after  the  revei-sal  and  dis- 
missal by  the  Nebraska  supreme  court  in  1914.  From 
that  time  forward,  Mr.  Burr  and  Mr.  Thomas  appear  to 
have  been  the  only  attorneys  representing  the  interests 
opposed  to  the  Capital  National  Bank.  Fi-om  that  time 
forwanl  they  appeared  as  the  only  attorneys  of  record. 
They  pi-epared  the  briefs  and  did  all  the  work  necessary 
for  the  final  appeal  and  presentation  of  the  cases  to  the 
United  States  supreme  court,  and  all  the  work  necessary 
for  an  ultimate  and  favorable  decision  from  that  court. 

Upon  this  condition  of  the  record,  the  trial  court  con- 
cluded, as  a  proposition  of  law,  that  Xorval  Brothers  had 
not  withdrawn  as  attorneys  in  the  case.  With  that  con- 
clusion of  law  I  cannot  agree.  The  legal  effect  of  the 
facts,  as  abov(»  set  forth,  seem  to  me,  conclusively  and 
uneciuivocally,  to  establish  a  definite  and  complete  sev- 
erance of  their  relation  as  attorneys  from  all  further  con- 
nection with  the  litigation. 

The  contract,  such  as  was  found  by  the  trial  court,  for 
a  pooling  and  division  of  fees  between  the  various  attor- 
neys connected  with  the  litigation  was  an  entire  contract, 
by  which  it  was  necessarily  understood  that  each  should 
take  his  remuneration  from  funds  which  were  entirely 
contingent  upon  their  joint  efforts,  and  that  the  joint 
service  of  all  should  contribute  to  the  ultimate  result. 
Tender  such  an  agreement,  no  one  of  them  would  be  en- 
titled to  re<»over  from  the  other  what  he  believed,  or  even 
what  he  might  be  able  to  prove,  his  own  services  were 
reasonably  worth.  The  semces  of  each  contributed  to 
a  common  cause,  and  the  value  of  those  services,  which 
value  was  not  determinefl  bv  anv  agreement  between  the 
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pai'tkB)  wa»  not  apportionable.  It  was  an  entire  and  not 
a  dirkibk  contract  for  serTices,  and  the  servkes  r^idered 
were  not  of  6Qch  a  kind  that  the  value  of  the  serrice  of 
one  could,  by  any  definite  standard  of  ralue,  be  measured 
in  comparison  with  the  value  of  the  services  of  the  other 
associates  in  the  enterprise,  as  would  be  the  case,  for  in- 
stance, where  a  man  is  hired  to  plow  a  iield,  or  hnsk  corn, 
and  where  each  hour's  work  brings  its  direct  benefit  to 
the  employer  in  results,  and  where  its  value  and  its  bene- 
fit may  be  measured  by  a  common  and  well-recognizeil 
standard  of  wages  per  hour,  or  per  day.  If  an  attorney 
could  not  recover  the  reasonable  value  of  his  service 
should  he  have  remained  in  the  case,  he  certainly  cannot 
be  privileged  to  have  that  recovery  because  of  the  fact 
that  he  has  voluntarily  and,  as  it  proves,  wi-ongfully  with- 
drawn from  the  case.  In  order  that  any  one  of  these  at- 
torneys  should  be  alloweil  to  recover  up<m  the  final  out- 
oome  of  the  cases,  in  the  event  of  victory,  it  was  neces- 
sary that  he  should,  throughout,  perform  his  part  and 
share  in  the  undertaking.  When  any  one  of  them  threw 
wp  his  hands  and  abandoned  further  prosecution,  volun- 
tarily and  of  his  own  volition,  and  without  excuse  or  jus- 
tification, because  he  believe<l  the  case  hopeless  and  be- 
cause he  was  unwilling  to  further  i)articipate  and  share 
in  the  burden  of  continuing  in  the  performance  of  his 
agreement,  and  because  he  w-as  unwilling  to  see  his  client 
expend  further  moneys  in  what  he  considered,  a  hopeless 
venture,  it  certainly  must  be  that  he  should  be  held  to 
hftve  withdrawn  entirely  from  the  arrangement,  and  to 
have  precludcHl  himself  from  ever  sharing  in  the  profits 
and  remuneration  earned  by  those  attorneys  who  re- 
mained steadfast  to  their  task,  and  who  suc^cesSfully  car- 
ried forth  the  work  to  its  final  and  favorable  conclusion. 
H  seems  to  me  that  neither  in  law  nor  as  a  matter  of  ab- 
stract justice  is  Mr.  Noi*val,  or  the  assignee,  to  whom  he 
Aas  transferred  his  interest  in  this  lawsuit,  entitled  to  any 
ifecovery. 
•     The  controversy,  however,  yet  to  be  determined,  is  be- 
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tween  Mr;  Thomas  and  Mr.  Burr.  It  mast  be  conceded 
that  Mr.  Thomas  was  always  very  actively  engaged  in  the 
work  of  prosectiting  these  cases,  that,  as  time  went  on,  he 
assumed  more  and  more  a  larger  burden  of  the  work,  and 
that  continuing  from  the  time  the  case  was  reversed  by 
this  court  in  1914  he  has  performed  much  the  gi'eater  part 
of  the  work,  and  has  assumed  the  larger  control  in  the 
prosecution  and  presentation  of  the  case  on  final  appeal 
to  the  United  States  supreme  court.  This  was  done,  as 
the  trial  court  finds,  by  an  understanding  with  Mr.  Burr,- 
by  which  it  was  agreed  that  Mr.  Thomas  should  assume 
the  major  jmrtion  of  the  labor  of  the  continued  prosecu- 
tion of  the  cases.  It  appeals  that  Mr.  Burr  always  had 
faith  in  a  favorable  outcome  of  these  cases,  and  that,  when 
Mr.  Norval  withdrew,  he  urged  the  further  prosecution  of 
them,  and  that  Mr.  Thomas  agreed  to  continue  with  him. 
Mr.  Burr  was  willing,  not  only  to  continue  with  his 
service.*i,  but  to  furnish  expense  money,  and  it  was  the 
finding  of  the  trial  court  that  an  arrangement  was  made 
between  Mr.  Burr  and  Mr.  Thomas,  whereby  Mr.  Thomas, 
by  reason  of  his  agreed  added  service,  should  receive  also 
extra  compensation  out  of  the  fees  to  be  ultimately  re- 
covered. Mr.:(Thomas  and  Mr.  Buit  are  not  in  accord  as 
to  just  what  that  agreement  was,  but  Mr.  Burr  by  his  tes- 
timony shows  that  Mr.  Thomas  was  to  receive  something 
extra.  He  testificMl  that  he  had  agreed  that  Thomas 
should  take  NorvaTs  share  of  the  fees;  that  is,  the  share 
that  Mr.  Norval  would  have  recovered,  had  he  remained 
in  the  case.  There  is  also  a  letter  in  evidence,  wherein 
Mr.  Burr  wrote  Mr.  Thomas  as  follows:  '^Ifeel  we  have 
further  cast  the  burden  of  this  case  upon  you,  and  I  sin- 
cerely hope  that  some  day,  not  so  far  away,  you  will  re- 
reive  the  lion's  share  of  remuneration  for  all  vonr  extra 
labors  in  these  cases.'' 

It  is  contended  by  Mr.  Buit  that,  even  though  the  trial 
court  has  made  a  fin<ling  of  fact  that  there  was  an  agree- 
ment between  himself  and  Mr.  Thomas  wherebv  Mr. 
Thomas  was  to  receive  extra  compensation  for  his  serv- 
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ices,  such  an  agreement  would  be  wanting  of  any  consid- 
eratiou  and,  therefore,  unenforceable.  It  is  argued  that 
Mr.  Thomas  was  already  obligated  to  his  clients  to  do 
everything  that  his  good  judgment  dictated  toward  at- 
taining a  successful  result,  and  that  when,  in  the  opinion 
of  Judge  Thomas,  it  appeared  to  be  possible  and  probable 
that  a  successful  outcome  of  the  cases  might  result  by  a 
further  appeal  to  the  United  States  supreme  court,  then 
j1  became  bis  positive  duty  to  conduct  and  prosecute  such 
an  appeal,  by  reason  of  an  obligation  owing  to  his  clients 
to  do  whatever  his  judgment  might  dictate  should  be  done 
for  their  best  interests.  His  agreement  to  assume  a 
larger  |)roporti()n  of  the  work,  since  Mr.  Norval  had  with- 
drawn from  the  case,  necessarily  increasing  the  burden 
to  be  borne  by  the  two  remaining  attorneys,  would  seem 
to  have  been  a  good  consideration  for  the  alleged  agi*ee- 
ment  made  with  Mr.  Durr.  When  Mr.  Norval  withdrew 
from  the  joint  employment  and  left  the  two  attorneys 
alone  to  conduct  the  further  prosecution  of  the  cases,  they 
were  entitled  to  arrange  between  themselves  for  a  distri- 
bution of  the  increased  burden.  The  arrangement,  there- 
fore, by  which  Mr.  lUirr  and  Mr.  Thomas  agreed  to  con- 
tinue the  prosecution  of  the  cases  alone,  and  Mr.  Thomas 
to  assume  a  larger  proportion  of  the  work,  not  thereto- 
fore assumed  by  him,  was,  it  seems  to  me,  not  lacking  of 
(consideration  and  should  be  held  to  be  legal  and  binding 
between  the  parties. 

According  to  Mr.  I»urr*s  statement,  it  appears  that  he 
was  willing,  at  one  time  at  least,  that  Mr.  Thomas  should 
take  the  share  of  the  fees  which  would  have  been  allotted 
to  Mr.  Norval,  had  he  maintainecl  his  relations  as  at- 
torney in  the  cases.  This  would  have  been  one-third  of 
the  total  contingent  fee  recovered.  It  also  appears  that 
Mr.  Thomas  was  the  i-epresentative  originally  of  clients 
who  had  some  63  per  cent,  of  the  total  amount  claimed  by 
all  the  plaintiffs,  taken  together.  Had  his  employment 
(*ontinued  to  be  several,  he  would  have  recovered,  then,  63 
per  cent,  of  the  total  contingent  fee  available.     It  seems 


Vol.  106]  JANUARY  TERM,  1921.  647 


Jones  y.  Thomas. 


to  me,  under  the  circumstances,  that  this  court  can  arrive 
at  no  fairer  distribution  of  the  fund  than  to  allow  to  Mr. 
Rurr  one-third  of  the  fee  and  to  Mr.  Thomas  two-thirds. 

It  is  thercfoie  my  judgment  that  Mr.  Rurr  should  be 
given  110,643.18,  and  Mr.  Thomas  f21,286.37. 

The  amount  available  as  attorney's  fees  from  the  Stuart 
judgment  of  |7,302.08  should  have  been  eciually  divided 
between  the  three  firms  mentioned. 
'  Aldrich,  J.,  dissenting. 

The  issue  involved  in  this  case  is  whether  or  not  the 
contract  btween  the  attorneys  was  an  entire  contract  re- 
<juiring  full  soi'vices  to  be  rendered  by  an  attorney  in 
order  to  entitle  him  to  recover  anything  for  services  done 
and  performed.  Fi-om  the  nature  of  the  case  the  contract 
for^services  was  entiie  and  the  fees  were  contingent. 

It  appears  that  the  firm  of  Norval  Rrothers  abandoned 
the  case  and  rendered  no  service  after  April,  1914.  Their 
<luties  devolved  upon  Mr.  Thomas  and  Mr.  Rurr.  The  is- 
sue presented  is  whether  or  not  Norval  Rrothers  are  en- 
titled to  recover  any  fees  after  having  abandoned  the 
lase. 

It  is  the  rule  of  this  state,  as  said  in  McMillan  v. 
Malloy,  10  Neb.  228:  "One  Malloy  entered  into  a  con- 
tract with  one  McMillan  to  thresh  his  entire  crop  of  wheat 
^\nd  oats  at  forty  cents  per  acre.  After  threshing  about 
one-third  of  the  crop  he  refused  to  thresh  the  remainder, 
and  after  the  time  limited  for  the  completion  of  the  con- 
tract brought  an  action  to  recover  the  value  of  his  serv- 
ices. Held,  first,  that  the  entirety  of  the  contract  having 
been  severed  by  part  performance,  beneficial  to  the  em- 
l)loyer,  the  employee  was  entitled  to  recover  the  value  of 
his  labor  over  and  above  the  damages  sustained  by  a 
breach  of  the  contract;  second,  when  a  contract  has  been 
established,  the  measure  of  recovery-  in  each  case  is  the 
price  agreed  upon  in  the  contract  less  the  damages  sus- 
tained by  the  employer  by  the  breach  of  the  same.''  In 
this  case  just  cited  some  benefit  accrued  from  services 
rendered  by  the  plaintiff,  while  there  was  no  benefit  aris- 
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ing  fi-om  services  rendered  by  XoiTal  IJi-othCTS.  Norval 
l^ix)thei'»  are  subject  to  tJie  general  rule  that,  while  a  spe- 
cial contract  remains  open  or  unperformed,  the  one  whose 
jmrt  of  it  has  not  been  performed  cannot  recover  for 
what  he  has  done  until  the  whole  contract  has  been  com- 
pleted. Norval  Hi-others  under  this  rule  cannot  recover. 
In  McMillan  r.  M alloy,  nnpra,  some  equity  was  d(me  by 
those  threshing  grain.  A  contract  was  made  to  thresh  a 
certain  number  of  acres  of  grain  at  40  cents  an  acre. 
When  plaintiff  threshed  about  one-third  of  the  grain  he 
rendered  service  to  the  defendant  for  which  he  should  pay 
(m  the  doctrine  of  quantum  meruit^  but  in  the  instant  case 
the  whole  basis  of  the  position  of  Norval  Brothera  is  on 
services  rendered,  but  from  the  natui'e  of  the  transaction 
it  follows  they  could  not  render  any  services.  The  case  of 
McMillan  v,  Malloy,  10  Neb.  228,  has  no  application  to 
the  instant  case  and  is  not  to  be  considei-ed  in  determining 
the  issues  herein.  McMillan  i\  Malloy  was  based  upon 
the  famous  case  of  Britton  r.  Turner,  6  N.  H.  481.  The 
l>ooks  show  that  the  case  has  been  criticized  by  the  court 
which  rendered  it.  It  was  distinguished  and  modified  by 
Massachusetts.  The  supreme  court  of  Ohio  said:  "The 
(*ase  of  Britton  r.  Turner  is  itself  an  innovation  upon  the 
long-established  principles  governing  entire  contracts, 
lessens  the  sanctity  of  agreements,  and  tends  to  encour- 
age their  violation.''     Larkin  i\  Buck,  11  Ohio  St.  561. 

As  further  elucidating  the  doctrine  of  entire  contracts 
see  Johnson  v.  Fehscfeldt,  106  Minn.  202.  The  court 
castigates  in  substance  the  rule  laid  down  by  the  court 
in  the  following  language :  "It  would  be  obviously  incon- 
sistent with  common  justice  that  plaintiffs  should  recover 
pro  tan  to  on  the  contract  which  they  had  substantially 
violated.  They  were  in  the  wrong.  They  were  not  in  a 
lK)sition  to  say  to  the  defendant :  'We  will  perform  the 
contract  we  have  agreed  to  if  it  prove  profitable.  If  we 
find  it  unpi*ofitable,  we  will  abandon  it.'  That  would  be 
to  contradict  the  contract.  Such  reasoning  is  forbidden 
by  its  teinns.     Defendant  did  not  agree  in  ad^anee  to  a 
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breach  of  the  contract  and  to  accept  in  lieu  of  perform- 
4ince  the  requirement  that  he  pay  plaintiffs  for  what  they 
had  done  under  the  contract  and  for  the  balance^  to  ac- 
cept the  right  to  try  damages  before  a  jury." 

In  fact  this  quotation  is  in  line  with  the  great  weight  of 
duthiM-itj  and  follows  the  majority  of  the  cases.  We 
should  follow  the  rule  of  the  courts  that  one  who  breaches 
his  contract  cannot  base  an  action  thereon  against  the 
other  party  thereto.  The  decisions  are  practically  unani- 
mous in  holding  that  neither  in  entire  contracts  nor  in  the 
units  into  which  divisible  contracts  can  be  divided  can 
there  be  any  recovery  on  the  contracts  themselves  when 
such  entire  contracts  or  units  of  divisible  contracts  have 
l>een  only  partly  performed  at  the  time  of  abandonment. 
This  is  on  the  theory-  that  part  performance  is  a  condition 
precedent  to  the  right  of  demanding  anything  on  the 
contract.  See  note  L.  R.  A.  1916E,  790,  795.  It  is  said 
in  Hibbard  v.  Kirhy,  38  Ark.  102 :  "The  rule  seems  to  be 
that  if  the  contract  of  the  servant  to  labor,  be  for  a 
specified  period  of  time,  and  payment  is  to  be  made,  either 
expressly  or  by  implication  of  law,  at  the  end  of  the 
period,  and  the  servant  leaves  the  service  of  his  master 
improperly,  without  sufficient  cause,  and  without  his  con- 
sent, before  the  termination  of  that  time,  he  can  recover 
no  compensation  for  his  services,  either  on  the  contract 
or  on  a  quantum  meruit/'  Then,  again,  in  Badgley  v. 
Herald,  9  111.  64,  it  was  said  that  a  contract  to  work  for 
six  months  for  $8  a  month  is  an  entire  contract,  and 
where  the  employee  abandons  the  service  before  the  ex- 
piration of  that  time  he  cannot  recover  for  the  services 
•  rendered.  This  meet«  the  issue  of  the  instant  case,  as  does 
Hofstetter  r.  Gash,  104  111.  App.  455,  and  has  the  ap- 
^)roval  of  the  great  weight  of  authority.  It  has  been 
universally  held  that  a  contract  to  work  a  stated  period 
at  a  specified  rate  per  month  is  entire,  and  that  the  em- 
ployee cannot,  upon  abandoning  his  employment  without 
excuse  or  justification  before  the  termination  of  the 
period,  recover  upon  the  contract  compensation  for  his 
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part  performance.  De  Camp  v.  Steoens,  i  Blaekf.  (Ind.) 
•24;  Larkin  v.  Buck,  11  Ohio  St.  561;  Davis  v.  Maxwell, 
12  Met.  (Mass.)  286. 

In  the  principles  of  law  laid  down  in  Huyett  &  Smith 
Co.  V.  Chicago  Edison  Co.^  167  111.  233,  it  was  stated  that 
a  contract  to  put  in  and  complete  a  ventilating  system 
for  a  given  sum  of  money,  all  of  which  is  to  be  paid  in  30 
days  after  acceptance  of  the  work,  is  an  entire  contract. 
It  is  also  a  rule  that,  if  the  subject-matter  of  an  entire 
contract  has  been  destroyed  by  fire  or  otherwise  without 
the  fault  of  either  party  before  the  contract  is  fully  per- 
formed, there  can  be  no  recovery  on  a  quantum  meruit  or 
otherwise  for  a  part  i)erfonuance.  This  is  the  rule  sup- 
port e<l  by  the  ovenvhelming  weight  of  authority.  It  has 
been  followed  and  seems  to  render  precise  justice  in  the 
instant  case.  Norval  lh*others  abandoned  their  contract 
and  plaintiffs  were  forced  to  procure  other  attorneys  to 
carry  out  what  Norval  Brothers  had  undertaken.  That 
would  be  unjust  and  Inequitable. 

In  Faxon  i\  Mansfield^  2  Mass.  *147,  it  was  held  that 
one  who  abandons  the  contract  for  the  construction  of  a 
barn  before  the  completion  thereof  cannot  recover  any 
part  of  the  compensation  which  under  the  contract  he 
was  not  entitled  to  receive  until  the  barn  was  done. 
Cronin  i\  Teho,  71  Hun  (N.  Y.)  59;  Jennings  v.  Gamp,  13 
Johns.  (N.  Y.)  04,  7  Am.  Dec.  367.  There  can  be  no 
recovery  on  an  entire  contract  to  do  an  entire  piece  of 
work  for  a  specified  sum  unless  the  work  is  performed; 
and  it  is  evident  that,  when  a  conclusion  is  reached  as  to 
what  constitutes  an  entire  contract,  there  is  little  left  for 
the  court  to  determine.    Norris  v.  Harris,  15  Cal.  226. 

The  entirety  of  a  contract  depends  upon  the  intention 
of  the  parties,  as  well  as  upon  the  fact  that  the  consid- 
eration is  single.  The  divisibility  of  the  subject-matter 
or  tlie  mode  of  receiving  the  price  does  not  affect  the 
question.  The  covenants  of  the  contract  are  of  course 
mutual  and  dependent  according  to  the  intention  and 
meaning  of  the  parties.     It  was  the  manifest  intention 
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to  employ  Norval  Brothers  in  their  work  on  this  case  to 
continue  until  they  got  results.  Without  cause  or  reason 
on  their  part  they  arbitrarily  quit  the  employ  of  their 
clients  because  they  thought  they  could  not  recoyer. 
B.  S.  Norval  said  that  he  knew  a  lawsuit  when  he  saw  it, 
knew  when  he  had  enough,  and  that  he  had  done  his  full 
duty  by  his  client,  and  did  not  believe  they  could  win  and 
ivas  ready  to  quit.  This  was  said  in  April,  1914,  at  Mr. 
Burr's  ofBce,  and  from  then  on  Burr  and  Thomas  made  a 
new  contract  and  entered  into  new  employment  with 
i'Gspect  to  these  cases.  In  support  of  these  propositions 
laid  down  we  cite  Pollak  v.  Brush  Electric  Ass^n,  128  U. 
«  446,  and  Morris  v.  Wihav^,  159  111.  627.  In  this  con- 
nection it  is  the  general  rule  of  law,  deduced  from  the 
cases  recorded  and  gleaned  as  a  result  of  our  reading, 
that  while  a  special  contract  remains  open  or  unperformed 
the  one  whose  part  of  it  has  not  been  performed  cannot 
recover  until  his  whole  contract  is  completed.  Dermott  v, 
Jones,  23  How.  (U.  S.)  220;  McClurg  v.  Price,  59  Pa.  St. 
420,  98  Am.  Dec.  356 ;  King  v.  Mason,  42  111.  223,  89  Am. 
Dec.  426.  A  discussion  of  the  principle  is  found  in  a  note 
to  Sargent  t\  McLeod,  52  L.  R.  A.  (n.  s.)  381,  and  is  as 
follows:  *'It  is  well  settled  that  an  attorney  employed  on 
^1  contingent  fee,  who,  without  any  fault  on  the  part  of 
his  client,  neglects  or  refuses  to  perform  the  contract  of 
•employment,  and  abandons  or  withdraws  from  his  client's 
case,  thereby  forfeits  all  his  rights  under  the  contract 
(Morgan  v,  Roberts,  38  111.  05;  Holmes  r.  Evans,  129  N. 
Y.  140,  affirming  27  Jones  &  Sp.  136,  13  N.  Y.  Supp.  614), 
and  he  cannot,  after  the  client  has  succeeded  in  the  case 
through  another  attorney,  recover  the  fee  contracted  for 
{Potts  V.  Francis,  43  N.  Car.  300) ;  nor,  in  the  absence  of 
good  and  sufficient  cause  or  excuse  for  his  withdrawal,  can 
lie  recover  any  compensation  for  the  services  which  he  has 
rendered  {Houghton  v.  Clarke,  80  Oal.  417;  Parish  v. 
McGowan,  39  App.  D.  C.  184 ;  Johnson  v,  Clarke,  22  Ga. 
541 ;  McDonald  v.  De  Vito,  118  App.  Div.  566,  103  N,  Y. 
Supp.  508;  Southern  Nat  Bank  v.  Curtis,  36  S.  W.  (Tex. 
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Civ.  App.)  911;  Fanccll  v.  Caiman.  35  Wash.  308)." 
'  The  principle  of  law  has  been  well  set  forth  in  the  fol- 
lowing statement:     ''If  an  agent  or  attorney,  having  un- 
dertaken to  collect  a  debt  for  a  certain  share  of  what  he 
may  recover,  Anally  abandons  further  effort  as  useless^ 
and,  at  a  subsequent  period,  the  principal  receives  pay- 
ment through  new  instrumentalities,  or  from  causes  with 
which  the  agent  has  no  connection^  he  cannot  claim  the 
share  to  which  his  cimtract  would  have  entitled  him  if 
payment  had  been  secured  by  his  efforts."     Scoville  r. 
TrustecH,  05  III.  523.     This  same  principle  is  well  state<l 
in  6  C.  J.  743,  744,  sees.  318,  319.     Also  it  is' held  in 
L.  R.  A.  19ieE,  790  et  seq,,  that  recovery  cannot  be  had 
(m  such  a  contract  by  one  who  has  abandoned  without  just 
cause  or  excuse,  nor  can  such  a  one  recover  on  a  quantum 
meruit.    Also  for  a  complete  discussion  of  these  matters 
see  the  note  generally;  L,  R.  A.  1916E,  790.     There  can  be 
no  doubt  from  these  authorities  cited  that  this  was  an  en- 
tire   contract.     Also,    as    further    elucidating    the   same 
principle,  see  Potts  r.  Francis,  43  X.  Car.  300;  Cahill  v. 
HainL  138  (^al.  091,  and  Holmes  r.  Evans,  129  N.  Y.  140. 
The  c()ntra(*t  of  an  attorney  to  perform  legal  services  in  a 
litigation  is  entire  and  he  cannot  recover  if  he  abandons 
without  justifiable  cause.     Halbert   r.   Oibhs,  45   N.   Y. 
Supp.  113;  Cary  r.  Cary,  89  N.  Y.  Supp.  1061.     Where 
one  continues  for  an  indefinite  time  until  a  part  seiTice 
it>  accomplished,  he  cannot  recover  where  he  wilfully  and 
without  cause  abandons  the  work  before  the  expiration  of 
the  time  for  the  performance  of  the  service;  and  this  is 
especially  api>licable  to  the  engagement  of  attorneys  with 
their  clients.     lilanton  r.  King.  78  Mo.  App.  148.     On  the 
theory  that  an  attorney  under  such  circumstances  cannot 
lecover  on  the  principle  of  quantum  meruit,  see  note  L.  R. 
A   1916E,  790,  800.     There  we  find  the  rule  laid  down  as 
follows :     "According  to  the  rule  adopted  by  the  majority 
of  the  courts,  there  can  be  no  recovery  upon  the  common 
counts  for  the  value  of  work  and  labor  performed  by  a 
servant  or  person  engaged  to  perform  certain  work  who 
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has,  without  excuse,  abandoned  the  service  of  his  e«i- 
jiloyeV,  or  person  who  engaged  him." 

We  should  heartily  concur  and  give  our  assent  to  thi* 
rule.  It  states  the  law  with  reference  to  the  intention 
of  the  parties  who.  made  this  contract  and  elucidates  the 
idta  that  contracts  of  retainer  of  attorneys  are  entire^ 
especially  where  the  fee  is  contingent  upon  the  result  of 
the  action.  In  support  of  this  proposition  see  White  v. 
Wright^  16  Mo.  App.  551;  Hlanton  t\  King,  73  Mo.  App. 
148;  A/(Z>oiia/rf  r.  De  Yito.  103  N.  Y.  Supp.  508;  Houghtm^ 
t\  Clarke,  80  Cal.  417.  These  cases  well  establish  and 
maintain  the  propositions  contended  for.  They  give  ap- 
plication to  the  true  utterance  of  what  is  right  and  ju«t 
under  the  facts  herein  admitted.  Norval  Urotfaers,  as 
appears  of  record,  abandoned  this  case  and  did  not  further 
appear  after  April,  1914,  and  yet  their  services  would 
have  l>een  helpful  to  a  successful  termination  of  this  long 
and  tedious  litigation.  The  kind  of  contract  they  were 
working  under  appeal's  to  be  what  is  known  in  the  law  as 
an  entire  contract,  and  it  clearly  was  the  intention  of  the 
parties  that  they  should  stay  in  the  case  until  it  was 
successfully  terminated  before  they  got  their  pay,  and  hav- 
ing abandoned  it  before  its  successful  termination  th^ 
cannot  be  counted  in  on  the  final  payment  for  services 
rendei'ed.  As  a  condition  precedent  to  getting  their  pay 
it  is  obvious  from  the  great  weight  of  authority,  qu(ked 
and  cited,  that  it  is  necessary  for  them  to  stay  to  the  end. 
Such  being  the  undisputed  state  of  facts,  we  should  ad- 
here to  the  rule  almost  universally  held  that  one  to  reap 
the  advantages  of  his  labor  must  do  as  he  agrees  and  stay 
to  the  finish  of  his  contract,  and  not  abandon  his  clients 
when  half  way  across  the  stream. 

I  am  therefore  compelled  to  come  to  the  conclusion 
that  the  decree,  so  far  as  it  finds  in  favor  of  Norval 
Brothers  assignees,  should  be  reversed.  But  in  this  con- 
nection it  should  be  borne  in  mind  that  Norval  Brothers* 
assignees  obtained  $8,165.32,  and  that  |7,443.18  was  reid- 
ized  upon  the  judgments  obtained  after  Noi*val  Brothers 
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abandoned  the  cases.  In  the  division  of  the  fees  derived 
irom  the  Stuart  judgment  in  the  settlement  made  by  the 
attorneys  among  themselves,  Mr.  Thomas  received  les8 
than  one-third,  while  the  decree  of  the  court  reduced  it  to 
one-fourth,  thus  requiring  him  to  refund  a  part  of  the 
fees  paid  him  in  1902  and  1903.  '  We  should  reverse  as 
to  the  fees  allowed  Norval  Brothers'  assignees  for  services 
from  judgments  obtained  after  the  abandonment  and 
affirm  as  to  the  fees  obtained  before  abandonment.  The 
record  shows  that  Norval  Brothers  rendered  no  service 
to  their  clients  herein  after  April,  1914.  That  service 
was  rendered  in  the  supreme  court  of  Nebraska  in  April, 
1914,  is  not  supported  by  the  evidence.  The  contract 
under  which  Norval  Brothers  were  working  was  an  entire 
and  indivisible  contract  and  no  recovery  could  properly 
be  had  thereon  without  conferring  a  corresponding 
benefit,  and  it  is  in  recognition  of  that  principle  that  we 
should  allow  Norval  Brothers  to  retain  the  fee  they  re- 
ceived in  the  Stuart  case,  and  this  also  applies  to  the 
services  rendered  by  Judge  Lowley.  It  has  been  con- 
ceded by  Norval  Brothers  and  Mr.  Burr  that  Mr.  Thomas 
took  the  laboring  oar,  expended  the  nervous  energy  and 
industry  necessary  to  win  this  case,  and  that  he  should 
have  the  "lion's  share"  paid  in  fees  necessary  to  win  the 
case  and  for  labor  and  services  performed.  I  concur  in 
that  view  of  the  case,  and  hold  that  Thomas  should  re- 
ceive two-thirds  of  the  fee  granted  and  allowed  to  Norval 
Brothers'  assignees,  and  Burr  should  have  the  remaining 
one-third  added  to  his  fee.  In  all  other  respects  the  de- 
cree of  the  court  should  be  affirmed. 


WiLUAM  Widener  et  al.,  appellants,  v.  W.  E.  Sharp 
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Filed  July  20,  1921.    No.  21647. 

1.    InBuranca:      Beneficial    Assooiations:      Lbgislativb    Sbbsidnb: 
Dbleoatbr.    Delegates  elected  to  serve  at  a  regular  quadrennial 
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seasion  of  the  supreiDe  legislative  and  governing  body  of  the 
Royal  Highlanders,  a  fraternal  beneficiary  association,  cannot 
lawfully  serve  at  a  special  session  two  years  later,  where  no  pro- 
vision is  made  for  electing  delegates  to  a  special  session. 

2.    :  — — :    Increase  of  Rates.    The  record  examined,  and 

held  that  the  Royal  Highlanders,  a  fraternal  beneficiary  society, 
was  without  power  to  legislate  or  to  adopt  the  new  table  of  rates 
that  is  complained  of  by  plaintiffs. 

o     .  .  .    !>' JUNCTION.  Where  the  executive  officers 

of  a  fraternal  beneficiary  society  are  about  to  enforce  certain 
rates  that  have  been  adopted  at  a  special  session  of  the  supreme 
governing  body  of  the  society,  and  it  appears  that  no  provision 
has  been  made  by  the  society  for  electing  the  delegates  who 
adopted  the  rates,  such  executive  officers  will  be  enjoined  from 
enforcing  such  rates  on  application  by  a  member  of  the  society 
who  is  aggrieved. 

Appeal  from  the  district  court  for  Lancaster  county: 
Eixiorr  J.  Clements^  Judge.    Reversed,  with  directions. 

./.  C\  McReynolds,  for  appellants. 

llainer,  (.'raft  d  Lane,  contra, 

0,  B.  Clark,  amious  curiae. 

Heard  before  Morrissey,  C.J.,  Aldrich,  Day,  Dban^ 
Flansburg,  Letton  and  Rose,  JJ. 

Dbanv,  J. 

This  is  a  suit  for  an  injunction.  Plaintitfs  are  mem- 
bers of  the  Royal  Highlanders,  a  fraternal  beneficiai-y  as- 
sociation organized  under  the  laws  of  Nebraska.  It  is 
required  by  statute  to  have  a  representative  form  of  gov- 
ernment. It  has  a  lodge  system  with  a  ritualistic  form 
of  work.  Its  lodges  are  called  "castles'^  and  its  laws 
"edicts."  Its  lawmaking  body  meets  in  regular  session 
quadrennially.  It  raises  funds  to  pay  benefits  and  ex- 
penses by  requiring  members  to  pay  assessments  and 
dues.  Defendants  are  its  principal  administrative  officers 
and  its  executive  committee.  The  purpose  of  the  suit  is 
to  perpetually  enjoin  defendants  from  enforcing  a  new 
table  of  rates  adopted  by  the  supreme  legislative  and  gov- 
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erHing  body  of  the  aBsociation  at  a  special  sessum  held 
at  Denver  in  October,  191&.  The  new  rates  increase 
the  assessments  of  plaintiffs  and  are  alleged  to  be  yoid. 
On  issues  raised  by  the  pleadings  the  parties  were  heard 
by  two  district  judges  who  dismissed  the  suit.  Plaintiffs 
have  appealed. 

The  decisive  point  in  the  case  is  this:  Did  the  repre- 
sentatives who  were  elected  in  1917  as  delegates  to  the 
quadrennial  session  of  the  supreme  executive  castle  of  the 
Royal  Highlanders  for  that  year,  and  who,  on  the  call  of 
the  executive  committee,  attended  a  special  session  of  the 
executive  castle  in  1919,  have  the  power  at  that  session  to 
adopt  the  new  table  of  rates,  then  adopted,  of  which  com- 
plaint is  made  by  plaintiffs?  If  the  delegates  were  not 
clothed  with  such  power  the  judgment  should  be  reversed 
and  the  injunction  be  made  perpetual,  and  if  for  that  rea- 
son revei'sed,  further  discussion  of  other  contested 
features  is  needless. 

The  lodge  system  of  the  Royal  Highlanders  is  composed 
of  tributary  castles,  representative  castles,  and  the  exec- 
utive castle.  The  tributary  castles,  many  in  number,  are 
the  local  lodges  and  they  elect  delegates  to  25  represen- 
tative castles.  The  latter  elect  delegates  to  the  executive 
castle  which  is  the  supreme  legislative  and  governing 
bodv  of  the  association.  The  statute  and  the  edicts  re- 
quire  a  session  of  the  executive  castle  as  often  as  once 
in  four  years. 

Judged  by  an  edict  that  the  Royal  Highlanders  adopted 
in  1901,  and  that  was  in  full  force  and  effect  in  1919,  it 
seems  clear  that  the  called  special  1919  session  of  the 
Royal  Highlanders  that  met  at  Denver  and  adopted  the 
lates  and  made  the  changes  that  are  in  issue  here  was 
without  power  to  do  so.  The  edict  in  question  provides 
generally  that  the  power  of  the  "representative  castles" 
with  respect  to  the  election  of  representatives  shall  be: 
"To  elect  representatives  to  the  executive  castle  to  serve  at 
tilt:  next  session  thereof,  and  to  elect  alternates  for  such 
representatives  to  serve  in  the  event  of  the  inability  of 
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the  rqM^sentatiye^  to  attead."  Secticm  70^  Original 
Edicts  1901. 

Section  70  was  effective  coutinuooBly  from  the  date  of 
its  adoption  in  July,  1901,  until  and  including  October, 
1919,  when  the  representatires  who  were  elected  to  serve 
at  the  regular  quadreuBia)  session  of  the  executive  castle 
in  1917  were  called  by  the  executive  committee  to  assemble 
in  fi^>ecial  session  in  1919.  In  October  of  that  year  the 
representatives,  so  called  in  special  session,  went  through 
tlie  form  of  amending  the  edicts  and  of  adopting  the  rates 
in  question  here  and  of  «which  complaint  is  made  by 
plaintiffs.  Under  section  70  it  seems  clear  that  the  oiB- 
cial  terms  of  the  representatives  who  attended  the  special 
session  in  1919  expired  with  the  adjournment  of  the  pre- 
<*eding  regular  quadrennial  session  in  1917,  to  which  they 
had  been  elected.  It  follows,  as  we  have  seen,  that  the 
delegates  were  therefore  without  power  at  the  called 
special  session  to  perform  any  legislative  or  executive 
function  or  to  adopt  a  new  table  of  rates.  The  defendant 
society  argues  to  the  contrary. 

An  edict  was  adopted  by  the  defendant  society  in  1897 
that,  but  for  the  fact  that  it  was  amended  in  1901,  or  per- 
haps superseded  is  a  better  term,  would  have  given  to  the 
representatives  in  1919  the  power  to  amend  the  rates. 
The  1897  edict  provides  generally  that  the  delegates  to  the 
executive  castle  shall  be  elected  from  the  membership  of 
each  respective  district,  "to  represent  such  district  at  the 
following  regular  convention  of  the  executive  castle,  and 
all  special  conventions  of  the  executive  castle,  until  their 
successors  are  elected  and  qualified."  Section  94,  Orig- 
inal Edicts  1897. 

It  will  be  noted  that  section  70,  that  is  in  effect  amenda- 
tory of  section  94,  merely  provides  that  the  representa- 
tives shall  be  elected  ^'to  serve  at  the  next  session,"  and 
that  it  omits  the  following  words  that  are  found  in  the 
repealed  section  94,  namely,  "and  all  special  conventions 
of  the  executive  castle." 

There  must  have  been,  there  doubtless  was,  a  reason 
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for  adopting  the  1901  amendment.  Why  it  was  adopted  is 
perhaps  not  necessary  to  inquire.  It  is  sufficient  that  the 
amended  edict  was  adopted  and  that  it  was  in  full  force 
and  effect  in  1919.  It  appeal's  too  that  at  least  three 
(]uadrennial  sessions  of  the  Royal  Highlanders  were  sub- 
seiiuently  held  and  section  70  of  the  1901  Original  Edicts 
remained  unamended  and  unrepealed.  IJy  the  adoption 
of  section  70  a  material  change  was  deliberately  made, 
with  i-espect  to  the  duration  of  the  official  term  of  office 
of  the  elected  representatives,  that  did  not  theretofore 
exist.  It  follows  that  the  society,  and  the  defendants, 
were  bound  by  its  provisions  until  it  was  lawfully 
changed.  Clearly  it  was  the  intention  of  the  authors  of 
the  amendment  that  the  former  rule,  with  respect  to  the 
holdover  privileges  of  elected  representatives,  should  no 
longer  obtain.  It  is  evident  that  the  adoption  of  the 
amendeil  section  was  not  an  accident. 

It  may  be  observed  in  a  general  way,  and  merely  as 
Illustrative  of  the  point,  that  a  litigant  in  a  law  action, 
for  obvious  reasons,  might  not  care  to  have  his  case  tried 
to  a  jury  that  had  been  selected  two  years,  or  even  two 
weeks,  befoi-e  his  case  is  to  be  called  for  trial.  And 
doubtless,  by  the  same  token,  and  for  obvious  reasons  too, 
the  representatives  to  the  1901  executive  castle  deliber- 
ately concluded  that  four  continuous  official  years  of  the 
same  representatives  in  office,  with  power  unlimited  for 
special  sessions  of  the  executive  castle,  might  not  inure 
to  the  good  of  the  order. 

Had  edict  numbered  94  not  been  supplanted  by  edict 
numbered  70,  plaintiffs  would  have  had  no  cause  for  com- 
plaint with  respect  to  the  legality  of  the  1919  session. 
The  fact  is  apparent  that  the  1917  representatives  in  1919 
attempted  to  effect  a  vital  change  in  the  policy  of  the 
Royal  Highlanders  under  authority  of  a  repealed  edict 
that  had  not  been  in  force  for  about  16  years.  It  seems 
clear  that  the  executive  committee  was  without  authority 
to  summon  the  representatives  who  were  elected  in  1917, 
for  the  convention  of  that  year,  to  meet  in  special  session 
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in  1919.  The  delegates  who  responded  to  the  call  in  1919 
could  not  lawfully  serve  at  that  session,  for  the  reason 
that  direct  and  explicit  authority  to  do  so  was  long  before 
repealed. 

With  respect  to  the  status  of  the  1919  executive  castle^ 
and  its  authority  to  adopt  the  rates  in  question,  defend- 
ants draw  attention  to  section  7  of  the  1913  Original 
Edicts.  So  far  as  applicable  here  it  reads:  "The  exec- 
utive castle  shall  have  jurisdiction  over  all  members  of 
the  fraternity  and  over  all  representative  and  tributary 
castles  instituted  and  governed  by  its  laws,  and  the  term 
of  its  existence  shall  be  perpetual."  In  their  brief  de- 
fendants contend  that  the  following  words  in  section  7, 
namely,  "and  the  term  of  its  existence  shall  be  perpetual," 
negative  the  assumption  that  the  term  of  office  of  the  rep- 
resentatives of  the  executive  castle  of  1917  terminated 
upon  the  adjournment  of  the  regular  session  in  that  year. 
They  argue:  "If  such  adjournment  vacated  the  offices  of 
the  executive  castle  representatives,  the  existence  of  the 
executive  castle  would  not  be  perpetual,  as  is  provided  in 
said  section  7  of  the  edicts.'' 

It  will  be  presumed  that  the  ordinary  and  usual  mean- 
ing of  the  word  "perpetual"  in  section  7  was  intended. 
Following  is  a  standard  definition:  "Never-ceasing,  con- 
tinuing forever  or  for  an  unlimited  time;  unfailing;  ever- 
lasting; continuous."  Webster's  New  International  Dic- 
tionary. Another  definition  of  "perpetual"  follows :  "Con- 
tinuing forever  in  future  time;  destined  to  continue  or  to 
be  continued  through  the  ages;  everlasting;  as,  a  per- 
petual statute."  Century  Dictionarj'  and  Cyclopedia, 
vol.  7.  It  is,  of  course,  common  knowledge  that,  as  ap- 
plied to  corporations  generally,  a  by-law  that  purports  to 
provide  for  perpetuity  cannot  insure  perpetuity.  To  il- 
lustrate: A  common  expression  in  the  organization  of 
corporations  is  that  they  shall  continue  for  a  designated 
number  of  years.  But  it  does  not  follow  that  the  con- 
tinued existence  of  the  corporation  is  thereby  assured  for 
the  designated  length  of  time. 


660  NEBRASKA  RE?OBTS.  [Vql.  106 

Wltaier  V.  Sliarp. 

Seciion  31,  Original  Edicts  1896,  provided  for  the  call- 
ing of  special  conventions  "by  the  most  iUustrigws  pro- 
tector at  any  time  and  place,  when  requested  to  do  so  by  a 
majority  of  all  tributary  castles.-'  That  section  was 
amended  in  1897  by  the  adoption  of  section  28,  so  that 
under  it  the  most  illustrious  protector  of  the  Royal  High- 
Janders  could  call  a  special  convention  '*when  requested 
to  do  so  by  the  high  prudential  chiefs."  The  edict,  as 
new  in  force*,  and  which  was  in  force  in  1919,  was  again 
amended  in  1901,  and  provides:  ^'Special  sessions  of  the 
executive  castle  shall  be  called  by  the  most  illustrious 
protector  at  any  time  and  place,  when  he  deems  it  neces- 
sary to  do  so,  or  upon  the  request  of  two-thirds  of  the 
executive  committee ;  such  special  sessions  to  have  all  the 
l)Ower8  of  regular  sessions,  except  as  lierein  restricted.'' 
Jj^ction  11,  Original  Edicts  1901. 

There  is,  however,  mo  edict  providing  for  the  election 
ot  representatives  to  a  special  convention.  It  follows 
that  section  11  is  without  force.  Standing  alone,  as  it 
does,  it  is  ineffective  for  any  puriK>se.  In  this  respect, 
and  as  illustrative  merely,  it  may  be  likened  to  a  con- 
stitutional provision  that  is  not  self-executing  and  that 
requires  an  act  of  the  legislature  to  make  it  operative. 
Again  to  illustrate:  A  penalty  could  not  lawfully  be  im- 
posed for  the  violation  of  a  criminal  statute  unless  the 
legislature  fixed  a  penalty  for  such  violation.  Whether 
under  section  11  representatives  could  lawfully  have  been 
elected  at  a  special  election  to  serve  as  representatives 
at  a  special  convention,  under  a  call  duly  made  by  the 
most  illustrious  protector  of  the  Royal  Highlanders,  is  not 
presented  by  the  recoi*d,  nor  is  it  discussed  in  the  brief. 
We  do  not  therefore  decide  the  question.  The  authorities 
cited  by  defendant  with  respect  to  the  holdover  privileges 
of  those  who  are  elected  to  oflSce  generally,  and  for  the 
most  part  to  public  office,  to  which  no  successor  has  been 
elected  or  appointed,  do  not,  in  vifew  of  the  record  and  of 
the  premises,  seem  to  be  applicable  to  the  facts  before  ns. 

We  conclude  that  the  delegates  elected  to  serve  at  a 
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lognlar  quadrennial  session  of  the  supreme  legislative 
and  governing  body  of  the  Boyal  Highlanders  were  not, 
under  the  edicts  of  the  society,  clothed  with  authority  to 
serve  at  a  special  session  holden  two  years  later,  where 
no  provision  was  made  for  election  of  delegates  to  a 
special  session.  That  the  Soj^al  Highlander  society  was 
without  power  to  legislate  or  to  adopt  the  new  table  of 
rates  that  is  complained  of  by  plaintiffs  sufficiently  ap- 
pears. 

Where  the  executive  officei's  of  a  fraternal  beneficiary 
society  are  al)out  to  enforce  certain  itites  that  have  been 
adopted  at  a  special  session  of  the  supreme  governing 
body  of  the  society,  and  it  appears  that  no  provision  has 
been  made  by  the  society  for  electing  the  delegates  who 
adopted  the  rates,  such  executive  officers  will  be  enjoined 
from  enforcing  such  rates  on  application  by  a  member  of 
the  society  who  is  aggrieved.  Other  questions  are  pre- 
sented by  the  briefs  that,  in  view  of  our  conclusion,  we  do 
not  find  it  necessarv  to  discuss,  nor  to  decide. 

The  judgment  of  the  district  court  is  reversed  and  re- 
manded, with  directions  that  the  injunction  be  made  per- 
petual. 

Reversed. 


Thomas  J.   Miller^  appellee,  v.   Frank   Vanicbk,  ap- 
pellee:  Frank  J.  Pimpbr,  Intervener,  appellant. 

Filed  July  20,  1921.    No.  21664. 

1.  Vendor  and  Purchaser:  Bona  Fide  Pubciiabeb.  A  bona  fide  pur- 
chaser of  land  Is  one  who  purchases  for  a  valuable  consideration 
paid  or  parted  with,  without  notice  of  any  suspicious  circum- 
stance which  would  put  a  prudent  man  upon  Inquiry. 

2.    :  CoNTBACvr:     Reformation.    Where   it  Is  shown   by   clear, 

satisfactory,  and  convincing  testimony  that  a  mutual  mistake  In 
the  description  of  property  in  a  contract  of  sale  has  been  made, 
a  eourt  of  equity  will  reform  the  Instrument  so  as  to  reflect  the 
real  contract  between  the  parties;  and  this  rule  'will  also  be  ap- 
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plied  as  against  a  third  party  purchaser  chargeable  with  notice 
of  such  mistake. 

3.    :  :  Mistake:     Evidence.     Evidence    examined,    and 

held  that  the  Intervener  was  not  a  bona  fide  purchaser;  that  he 
was  charged  with  notice  of  such  facts  as  would  put  a  prudent 
man  upon  inquiry,  and  which,  if  followed  up,  would  have  dis- 
closed that  there  was  a  mistake  made  in  the  contract  in  de- 
scribing the  land. 

Appeal  from  the  district  court  for  Holt  county :  Robert 
R.  Dickson,  Juekje.    Affirmed. 

Courtright,  Sidner^  Lee  d  Jones,  for  appellant. 

J,  J.  Harrington  and  J.  A.  Donohoe,  contra. 

Heard  before  Lbtton,  Aldbich,  Day  and  Dban^  JJ., 
Good,  District  Judge. 

Day,  J. 

Thomas  J.  Miller^  the  plaintiff,  commenced  this  action 
in  the  district  court  for  Holt  county,  Nebraska,  against 
the  defendant,  Frank  Vanicek,  for  the  purpose  of  re- 
forming a  written  contract  for  the  sale  of  real  estate, 
entered  into  between  the  parties  on  July  8,  1919.  The 
petition  alleged  that  the  plaintiff  and  the  defendant  en- 
tered into  a  contract  whereby  the  plaintiff  agreed  to  sell, 
and  the  defendant  agreed  to  buy,  the  S.W.i/4  of  section  5, 
township  29,  range  10,  in  Holt  county,  Nebraska;  that  by 
V  mutual  mistake  of  the  parties  and  the  draftsman  the 
land  was  described  as  being  in  range  11,  when  it  should 
have  been  range  10.  The  specific  reformation  asked  was 
to  have  the  contract  read  "range  10^"  instead  of  "range 
11/'  and  to  have  the  purchaser's  name  spelled  correctly. 

Frank  J.  Pimper  intervened,  alleging  that  he  was  inter- 
ested in  the  result  of  the  controversy  adversely  to  the 
plaintiff.  He  further  alleged  that  on  August  28,  1919,  he 
entered  into  a  contract  with  the  defendant  to  purchase 
the  S.W.i^:  of  section  5,  township  29,  range  11,  in  Holt 
county,  at  the  agreed  price  of  f70  an  acre,  |1,000  of  which 
was  paid  at  the  time  of  the  making  of  the  contract ;  that 
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at  the  time  he  examined  the  contract  between  the  plaintiff 
and  tht  defendant,  and  relied  upon  the  ^anie  as  containing 
u  correct  description  of  the  land  purchased  by  the  de- 
fendant; that  of  the  l|pl,000  paid  by  him  to  the  defendant 
|40Q  was  paid  by  the  defendant  to  the  plaintiff  as  a  part 
of  the  purchase  price  upon  defendant's  contract  with 
plaintiff.  The  intervener  pi-ayed  that  the  reformation  of 
the  contract  be  denied,  or,  in  the  event  a  reformation  was 
decreed,  that  the  plaintiff  be  required  to  pay  intervener 
11,000  with  interest  from  August  28,  1919,  and  also  the 
further  sum  of  f  1,600  as  damages. 

The  reply  of  the  plaintiff  to  the  petition  of  intervention 
allied  that  prior  to  the  making  of  the  contract  between 
intervener  and  defendant,  and  prior  to  the  paying  of  any 
part  of  the  purchase  price,  the  intervener  examined  the 
land  described  in  his  contract  and  asceriained  facts  suffi- 
cient  to  put  him  on  inquiry,  which  would  have  disclosed 
the  mistake  in  the  description  of  the  land. 

The  trial  court  found  the  issues  in  favor  of  the  plain- 
tiff; entered  a  judgment  reforming  the  contract  as  prayed; 
and  dismissed  the  intervener's  petition.  From  this  judg- 
ment the  intervener  has  appealed. 

It  appears  that  on  July  2,  1919,  the  plaintiff  contracted 
to  purchase  of  one  C.  M.  Daly  the  S.W.14  of  section  5, 
township  29,  range  10,  in  Holt  county;  that  shortly  there- 
after the  plaintiff  entereil  into  negotiations  with  the  de- 
frndant  to  sell  the  above  described  premises  At  that  time 
the  defendant  was  shown  on  a  plat  the  location  and  de- 
scription of  the  land,  was  informed  of  the  nature  of  the 
improvements  thereon,  and  the  distance  from  O'Neill,  the 
county  seat.  The  parties  then  entered  into  a  contract 
which  was  to  be  left  in  escrow  at  the  bank  until  such  time 
as  the  defendant  could  examine  the  property.  It  further 
appears  that  shortly  thereafter  the  defendant  examined 
the  land  so  described  in  range  10,  and  expressed  himself 
as  being  entirely  satisfied  therewith,  and  thereupon  paid 
|600  of  the  purchase  price ;  that  through  a  mistake  of  the 
scrivener  the  land  was  described  in  the  contract  as  being 
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situated  in  range  11..  It  ig  perfectly  clear  that  the  plain- 
tiff and  defendant  in  making  their  contract  had  in  mind 
only  the  land  located  in  range^  10.  No  disinterested  per- 
son can  read  the  testimony  without  coming  to  the  con- 
clusion that  the  land  which  the  plaintiff  sold  and  the 
defendant  purchased  w^as  the  S.W.14  of  section  5,  town- 
ship 29^  range  10^  and  that  there  was  a  mutual  mistake  in 
describing  it  as  being  in  range'  11.  Under  the  facts  shown 
a  court  of  equity  could  do  no  less  than  to  reform  the 
written  instrument  as  between  the  plaintiff  and  defendant 
so  as  to  reflect  the  real  contract  between  the  parties. 

We  come  now  to  a  consideration  of  the  issue  presented 
by  the  petition  of  intervention,  which  turns  upon  whether 
the  intervener  is  to  be  regarded  as  a  good-faith  purchaser 
If  he  was,  then,  notwithstanding  the  mutual  mistake  of 
the  plaintiff  and  defendant  in  drafting  their  contract,  a 
court  of  equity  would  refuse  to  reform  the  contract^  or,  if 
it  did  order  a  reformation,  would  amply  protect  the  inter- 
vener's rights.  A  bona  fide  purchaser  of  land  is  one  who 
purchases  for  a  valuable  consideration  paid  or  parted 
with,  without  notice  of  any  suspicious  circumstance  which 
would  put  a  prudent  man  upon  inquiry.  Carpenter  Paper 
Co,  V.  Wilcox,  50  Neb.  659.  No  doubt  the  general  rule  is 
as  argued  by  the  intervener,  that  a  mutual  mistake  will 
not  be  corrected  in  equity  as  against  the  rights  of  inno- 
cent third  parties.  But  it  is  also  the  settled  rule  that 
mutual  mistakes  in  the  description  of  land  in  written 
instruments  will  be  reformed,  not  only  as  against  the 
parties  to  the  contract,  but  also  against  subsequent  pur 
chasers  chargeable  with  notice  of  the  mistake.  Carpenter 
Paper  Co,  v.  Wilcox,  50  Neb.  659. 

Without  attempting  to  quote  at  any  length  the  testi- 
mony, it  is  fairly  shown  that  intervener  resided  at 
Howells,  a  short  distance  from  Dodge,  where  the  defend- 
ant lived.  Intervener  for  several  years  had  been  engaged 
more  or  less  extensively  in  selling  land  in  Holt  county 
for  one  McKillip,  who  had  a  large  quantity  of  land  for 
sale  in  that  county,  and  in  this  manner  intervener  became 
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familiar  with  the  value  and  character  of  land  in  that 
county.  The  defendant,  being  desirous  of  selling  his  land, 
and  learniDg  that  intervener  was  selling  land  in  Holt 
county,  called  upon  the  latter  for  the  purpose  of  securing 
his  assistance  in  disposing  of  defendant's  land.  At  first 
intervener  told  the  defendant  that  there  was  no  use  try- 
ing to  sell  any  land  that  Miller  had  sold  because  he  al- 
ways sold  too  high.  Before  parting,  however,  it  was 
agreed  that  defendant  was  to  send  to  intervener  a  de^ 
scription  of  his  land,  and  inteiTener  then  said  that  the 
next  time  he  was  up  in  Holt  county  he  would  look  it  up. 
Upon  receiving  the  description  of  the  land  f i-om  defendant, 
intervener  examined  a  plat  which  he  had  of  Holt  county, 
and  immediately  wrote  to  the  defendant  to  send  liim  his 
original  contract  for  inspection.  Upon  receiving  the  orig- 
inal contract  he  immediately  went  to  Dodge  and  entei*ed 
into  a  contract  with  the  defendant  to  pui-chase  the  land  de- 
scribed therein,  agreeing  to  pay  an  advance  of  f5  an  acre 
above  the  pri<;e  paid  by  the  defendant.  It  was  agreed 
that  the  papers  were  to  be  left  in  escrow  at  the  bank  until 
intervener  could  personally  examine  the  premises.  Shortly 
thereafter  intervener,  in  company  with  Mr.  Hrabak,  a 
banker  of  Howells,  and  also  a  real  estate  agent  who  had 
been  selling  land  for  McKillip,  and  a  third  party,  visited 
the  pi;emises  and  inspected  the  land.  Intervener  ascer- 
tained that  the  W.i/>  of  the  quarter  section  had  valuable 
improvements  thereon,  and  was  in  the  possession  and 
occupancy  ef  a  Mr.  Page.  In  order  to  satisfy  himself  of 
the  location,  he  secured  from  Mrs.  Page  a  tax  receipt 
which  disclosed  the  location  to  be  the  W.i/>  of  the  S.W.I4 
of  section  5,  township  29,  range  11.  There  was  a  large 
field  of  alflafa  glowing  upon  the  west  eighty;  a  line  fence 
separated  the  east  and  west  eighties  of  the  quarter  section. 
It  was  also  shown  that  the  land  described  as  being  in 
range  11  was  worth  approximately  |120  to  fl25  an  acre. 
It  also  appears  that  the  selling  agents  of  McKillip  were 
each  furnished  with  a  plat  of  Holt  county  upon  which  the 
McKillip  land  was  indicated  in  dark  colors.     One  of  the 
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plats  in  evidence  shows  McKillip  to  be  the  owner  of  the 
;!>.p].i/4  of  section  5,  township  29,  range  11,  and  also  the 
east  eighty  of  tlie  S.^V.l^  of  section  5,  township  29,  range 
11.  While  the  testimony  is  not  entirely  clear  that  the 
plat  which  intervener  examined  was  the  McKillip  plat, 
the  inference  is  very  strong  that  it  was.  If  it  was,  he 
would  have  seen  at  once  that  a  part  of  the  land  which  he 
was  purchasing  was  owned  by  McKillip.  It  is  also  shown 
that  Mr.  Hrabak  knew  that  the  S.E.A4  of  section  5,  town- 
ship 29,  range  11,  had  been  owned  by  a  man  residing  in 
Howells,  and  that  a  short  time  prior  to  this  inspection  of 
the  land  the  owner  had  sold  it  to  McKillip.  The  inter- 
vener thereupon  tiled  his  contract  for  record,  and  on  re- 
luming went  immediately  to  defendant,  told  him  that  he 
was  satisfied  with  the  land,  and  paid  |1,()00  upon  the  con- 
tract. The  defendant  thereupon  paid  the  plaintiff  $400 
out  of  this  lfl,000  upon  his  contract. 

Without  entering  further  into  the  details  of  the  evi- 
dence, in  our  view  the  intervener  was  charged  with  ample 
notice  which  would  have  put  a  prudent  man  on  inquiry, 
and  which,  if  followed  up,  would  have  disclosed  that  there 
was  a  mistake  in  the  description  of  the  land. 

Under  the  facts  as  disclosed  by  the  record,  we  are  con- 
vinced that  the  intervener  is  not  a  hotin  fide  purchaser, 
and  that,  therefore,  the  trial  court  was  right  in  dismissing 
his  petition  of  intervention. 

The  judgment  is 

Affibmbd. 


Ray  a.  Lower  v.  State  of  Nebraska. 

Piled  July  20,  1921.    No.  21780. 

1.  Information:  Signature.  Under  the  proyislons  of  chapter  206, 
Laws  1919,  an  assistant  attorney  general  has  no  authority  to 
make  and  sign  an  information  in  his  own  name,  and  an  informa- 
tion so  signed  is  a  nullity. 

2.  Attorney  Oeneral:    Assistant.    The  assistant  attorney  general  is 
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the  agent  of  the  attorney  general,  and  not  an  Independent  officer^ 
and  his  official  acts  must  be  performed  In  the  name  of  his  prin- 
cipal. 

Error  to  the  district  court  for  Saunders  county :  Ed- 
ward E.  Good,  Judge.     Reversed,  with  directions. 

Jamieson,  O' Sullivan  d  SotUhard  and  ISlama  d  Danato^ 
for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  t\  L.  Dort, 
contra. 

Heai-d  before  Mouuissey,  C.J.,  Day,  Dean,  Lbtton  and 

BOSE,  JJ. 

Day,  J. 

Ray  A.  lx>wer  was  convicted  of  a  felony  in  the  district 
court  for  Baunders  county,  and  sentenced  to  the  peniten- 
tiary under  the  provisions  of  the  indeterminate  sentence 
law.  As  plaintiff  in  error  he  has  brought  the  record  of 
his  conyiction  here  for  review. 

A  number  of  errors  are  assigned,  and  ai^ed  in  his 
brief;  but,  in  the  view^  we  have  taken  of  the  case^  only 
one  need  be  considered. 

It  is  first  argued  that  the  information  is  insuflScient  to 
charge  an  offense,  particularly  so,  because  the  same  was 
not  made  and  signed  by  a  proper  prosecuting  officer  au- 
thorized by  law  so  to  do.  The  information  was  made 
and  signed  by  **recil  F.  Laverty,  assistant  attorney  gen- 
eral for  the  state  of  Nebraska,"  and  the  question  is 
squarely  presented  whether  the  assistant  attorney  gen- 
eral of  the  state  has  legal  authority  to  make  and  sign  an 
information  in  his  own  name. 

It  is  the  policy  of  the  law,  as  e-vpressed  in  article  I,  sec. 
10  of  our  Constitution,  that  no  person  shall  be  held  to 
answer  for  a  criminal  offense  (except  in  certain  cases 
named),  unless  on  a  pivsentment  or  indictment  by  a 
gi*and  jui-y.  A  proviso  is  made  in  the  Constitution  "that 
the  legislature  may  by  law  provide  for  holding  persons 
answerable  for  criminal   offenses,   on   information   of  a 
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public  prosecntar."  Acting  under  this  power  tbe  legis- 
lature of  1885  made  provision  for  prosecuting  criminal 
offenses  by  information,  and,  among  other  pi*oyisions,  en- 
acted section  9063,  Rev.  St.  1913,  which  was  amended  by 
chapter  164,  Laws  1915,  and  reads  as  follows:  "All  in- 
formations shall  be  filed  in  the  court  having  jurisdiction 
of  the  offense  specified  therein,  by  the  prosecuting  at- 
torney of  the  pi-oper  county  as  informant;  he  shall  sub- 
iicribe  his  name  thereto,  and  indorse  thereon  the  names  of 
the  witnesses  known  to  him  at  the  time  of  filing  the 
same."  The  term  ^'prosecuting  attorney''  and  "county 
attorney''  signify  the  samt.  Rev.  St.  1913,  sec.  8904.  The 
legislature,  by  chapter  205,  Laws  1919,  constituted  a  de- 
partment of  justice,  and  placed  the  attorney  general  as 
head  thereof.  Ry  the  tt  rms  of  the  act  the  general  control 
and  Kiipei*vision  of  all  actions  and  legal  proceedings  in 
which  the  state  of  Nebraska  is  a  party  or  interested,  and 
the  control  of  all  of  the  legal  business  of  all  of  the  de- 
partments and  bureaus  of  the  state,  or  of  any  office  thereof 
which  requires  the  services  of  an  attorney  in  order  to 
})rotect  the  interest  of  tiie  state,  is  given  to  the  attorney 
general.  Section  3  of  the  act  provides:  "The  attorney 
general  is  hereby  authorized  to  api)eaj*  for  the  state  an<l 
prosecute  and  defend  in  any  court  or  before  any  officer, 
board,  or  tribunal,  any  cause  or  matter,  civil  or  criminal, 
in  which  the  state  may  be  a  party  or  interested.'' 

Section  4  provides :  "The  attorney  general  and  the  de- 
partment of  justice  shall  have  the  same  powers  and  pre- 
rogatives in  each  of  the  several  counties  of  the  state  as  the 
county  attorneys  have  in  their  respective  counties." 

Section  6  provides:  "The  attorney  general  shall  have 
jK)wer  to  appoint  a  deputy  attorney  general,  and  such 
regular  and  special  assistants  as  he  may  deem  necessary. 
The  deputy  attorney  general  shall  give  bond  to  the  state 
of  Nebraska  in  the  sum  of  ten  thousand  dollars  with  good 
and  sufficient  sureties  to  be  approved  by  the  governor, 
which  bond  together  with  a  copy  of  his  appointment  shall 
be  deposited  in  the  office  of  the  secretary  of  state.     The 


Vol.  106]  JANUARY  TEKM,  1921.  609 


lUnrer  T.  Stale. 


iieputj  may  do  and  perform  in  the  absence  ef  the  attor- 
ney general  all  the  acts  and  duties  that  may  be  authorized 
viid  required  of  the  attorney  genera).  The  attorney  gen- 
eral shall  be  responsible  for  the  acts  of  his  deputy.-^ 

An  examination  of  the  foi*egoing  sections  eleai'ly  indi- 
cates that  it  was  the  intention  of  the  l^islatore  to  clothe 
the  attorney  general  with  j)ower  to  prosecute  criminal 
actional  in  any  county  in  the  state,  and,  as  a  necessai*}'  inci- 
denty  the  power  to  make  complaints,  to  make,  sign,  and 
tile  informations,  and  in  fact  to  exercise  any  power  in 
each  of  the  several  counties  of  the  state  as  is  given  to  the 
county  attorneys  in  their  respective  counties.  It  is  also 
clear  that  the  deputy  is  authorized,  in  the  absence  of  the 
iittomey  general,  to  do  and  perform  any  act  which  the 
attorney  general  is  authorized  to  perform.  It  will  be 
noted,  however,  that  while  the  legislature  has  made  pro- 
vision for  the  giving  of  bond  by  the  deputy  attoraey 
^eneral^  and  has  prescribed  that  he  nray  exercise  all  the 
acts  and  duties  of  the  attorney  general,  in  the  absence 
of  the  latter,  it  has  not  attempted  to  define  or  pi'escribe 
the  powers  and  duties  of  the  assistants.  The  only  ref- 
erence to  the  "assistants"  is  that  the  attorney  general  is 
given  power  to  appoint  "such  i-egular  and  special  as- 
sistants as  he  may  deem  necessary.''  If  by  this  act  ii 
was  the  intention  of  the  legislature  to  authorize  the 
assistants  to  do  and  perform  such  acts  as  the  attorney 
general  is  authorized  to  do,  as  independent  officers,  it 
seems  strange  that  it  did  not  say  so,  especially  in  view  of 
the  fact  that  the  powers  of  the  deputy  are  set  out  in  the 
same. section  of  the  act  in  which  the  authority  to  appoint 
assistants  is  given. 

In  Mechem,  Public  Officers,  sec.  584,  the  rule  is  stated 
as  follows :  "The  question  in  whose  name  a  deputy  officer 
should  act  is  one  of  much  importance  and  of  considerable 
apparent  uncertainty.  *  *  *  In  several  of  the  states 
the  authority  to  act  in  an  official  capacity  is  given  to  the 
principal  alone,  or,  if  the  appointment  of  deputies  is  rec- 
ognized or  authorized  by  law,  they  are  regawled  as  the 
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mere  private  agents  or  servants  of  the  principal  and  not 
as  independent  public  officers  deriving  independent  au- 
thority from  the  law.  Where  such  is  the  case,  the  au- 
thority exercised  by  the  deputy  is,  manifestly,  a  derivative 
and  subsidiary  one — ^it  is  the  authority  conf eiTed  upon  the 
principal,  and  not  an  authority  inherent  in  the  deputy. 
It  follows  then,  logically  and  legally,  that  the  authority 
should  be  exercised  in  the  name  of  him  in  whom  it  exists 
and  not  in  his  name  who  of  himself  has  no  recognized 
authority  at  all.  The  execution  should,  therefore,  be  in 
the  name  of  the  principal  alone  or  in  the  name  of  the 
principal  by  tlie  deputy. 

"In  other  states,  as  has  been  seen,  the  deputy  is  rec- 
ognized as  an  independent  public  officer  and  is  endowed 
by  law  with  authority  to  do  any  act  which  his  principal 
might  do.  In  these  cases  where  the  authority  exists  in 
the  deputy  himself  by  operation  of  law  and  is  not  derived 
solely  thi-ough  the  principal,  it  is  well  executed  in  the 
iiame  of  him  in  whom  it  exists,  the  deputy  himself. 

"Under  either  state  of  facts,  the  authority  of  a  special 
deputy,  who,  as  has  been  seen,  is  regarded  as  the  mer^ 
private  agent  or  servant  of  the  principal,  would,  unless 
otherwise  provided  by  statute,  be  properly  exercised  in 
the  name  of  the  principal." 

An  officer,  in  whom  the  official  discretion  and  powers  of 
the  office  are  vested,  may,  when  authorized  by  law,  per- 
form the  functions  of  his  office  through  the  services  of 
assistants,  acting  under  his  direction  and  supervision, 
bnt  he  cannot  delegate  to  them,  whei-e  such  assistants  are 
not  by  law  given  the  authority,  the  power  to  perforjn  his 
official  duties  independently  of  any  control  or  direction 
by  him,  and  accoi-ding  to  their  own  individual  judgment 
and  discretion.  18  (\  J.  1346,  sec.  88.  An  assistant  is 
one  who  stands  by  and  aids  or  helps  another  in  the  per- 
formance of  the  latter's  duties,  t^tate  v.  Longfellow^  95 
Mo.  A  pp.  660.  And,  unless  there  is  a  clear  expression  in 
the  statute  to  the  contrary,  it  will  be  presumed  that  the 
liegislature  intende<l  that  public  duties,  which  require  the 
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exercise  of  discretion,  should  be  performed  by  the  public- 
officers  themselves,  and  not  by  their  assistants.  Common- 
wealth V.  Smith,  141  Mass.  135. 

It  was  said  in  AIcGarrah  v,  State,  10  Okla.  Cr.  21: 
^^There  are  many  reasons  why  a  power  of  this  kind  should 
be  confined  to  the  prosecuting  officer.  He  is  expected  to 
be  impartial  in  abstaining  from  prosecuting,  as  well  as 
])rosecuting,  and  to  guai*d  the  real  interests  of  public 
justice  in  favor  of  all  concerned.  It  is  therefore  of  the 
highest  importance  to  the  public  that  this  power  should 
be  carefully  exercised,  and  that  the  responsibility  should 
Test  upon  the  officer  to  whom  it  is  confided.'- 

And,  in  Englc  i\  Chipmatiy  51  Mich.  524,  the  court  said : 
**The  prosecuting  officer  is  a  very  responsible  officer,  se- 
lected by  the  people  and  vested  with  personal  discretion 
intrusted  to  him  as  a  minister  of  justice,  and  not  as  a 
n»ere  legal  attorney.  ♦  ♦  ♦  This  discretion  is  official 
and  personal,  and  our  laws  have  only  allowed  its  delega- 
tion on  special  gi*ounds,  where  an  assistant  has  been 
provided  for  by  carefully  guarded  legislation.  It  is 
directly  contrary  to  public  policy  to  allow  any  general 
delegation  of  a  prosecutor's  powers,  and  the  courts  cannot 
recognize  any  such  arrangement  as  forming  a  basis  for 
]>ersonal  compensation/' 

It  has  been  pointed  out  that  section  4  of  the  act  (Laws 
1919,  cb.  205)  provides  that  the  "attorney  general  and 
the  department  of  justice"  shall  have  the  same  powers  and 
|)rerogatives  in  the  several  counties  as  the  county  attor- 
neys themselves  have  in  those  counties,  and  it  is  argued 
that  this  is  an  expressed  delegation  of  official  power  to  the 
assistants,  who  are  to  be  appointed  by  the  attorney  gen- 
ei-al,  since  such  assistants,  through  their  appointment,  be 
come  a  part  of  the  department  of  justice.  We  cannot  so 
interpret  that  provision.  The  fii*st  pi^ovision  of  the  act 
1  ecites  that  "there  is  hereby  constituted  an  executive  de- 
partment to  be  known  as  the  department  of  justice  and 
the  attorney  general  shall  be  the  head  of  this  depart- 
ment.'*    The  law  does  not  attempt  to  specifically  enumer- 
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ate  the  official  members  who  shall  be  taken  to  coHstitnte 
that  department,  other  than  the  above  recital.  As  to 
what  officers  shall  be  interpreted  to  constitute  the  depart- 
ment of  justice  must  be  gathered  from  the  general  pro- 
visions of  the  act.  As  before  stated,  the  attorney  general 
and  his  deputy  are  by  the  statute  expressly  vested  with 
official  powers.  Such  powers  are  confined  to  them  alone. 
They  are  the  only  persons,  spoken  of  in  the  act,  who  can 
be  deemed  to  be  officers  connected  with  the  department  of 
justice.  In  the  eyes  of  the  law  these  officials,  so  far  as 
the  exercise  of  the  powers  of  the  department  is  con- 
cerned, constitute  the  department  of  justice.  Many  other 
pei*sons — assistants,  clerks  and  stenographersr— are  em- 
ployed in  that  department,  but  their  mere  connection  with 
it  vests  in  them  no  official  power.  We  must  look  to  the 
provisions  of  the  law  to  determine  in  whom  the  powei*» 
of  the  department  of  justice  are  vested,  and  those  official 
powers  cannot  be  extended  by  presumption  toothers  than 
those  in  whom  such  powei's  are  expressly  delegated. 

It  is  quite  clear  that  the  legislature  has  not  made  the 
assistant  attorney  general  an  independent  officer,  and 
clothed  him  with  power  to  act  in  his  own  name.  At  best, 
he  is  a  mei'e  agent  of  the  attoi*ney  general,  and,  as  such, 
must  perform  official  acts  in  the  name  of  his  prin^pal. 

It  follows  fi*om  what  has  been  said  that  there  is  no 
authority  under  the  statute  for  tlie  assistant  attorney  geii- 
eral  to  file  an  information  in  his  own  name,  and  that^ 
therefore,  the  information  as  filed  in  this  case  is  a  nullity. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  aiter  a  nolle  prosequi. 

Rbvbbssd. 


JULIl'S  SCHUSTEU  ET  AL.,  APPELLANTS,  V.  NORTII  AmBBICAX 

Hotel  Company,  appellee. 

Filed  July   20,  192L     No.   21509. 

1.    Corporations:    Subscription  for  Stock:    Unauthorized  Represen- 
tations BY  Agent.   Where  an  order  contract  for  the  purchase  of 
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stock  in  a  corporation  provided  "No  conditions,  agreements  or 
representations/  other  than  those  printed  above,  shall  bind  said 
company/*  and  the  corporation  on  the  faith  of  said  order,  and 
without  knowledge  of  any  oral  promises,  representations  and 
agreements  made  by  the  agent  to  the  purchasers,  issued  the 
stock  and  received  payment  therefor,  the  corporation  was  not 
bound  by  any  such  promises,  representations  and  agreements 
outside  of  those  contained  in  the  written  order. 

2.  Principal  and  Agent:  Aithokity  of  Agknt:  Notice.  A  person 
dealing  with  one  known  to  be  an  agent  is  held  to  the  exercise  of 
reasonable  prudence,  and,  if  an  agent  makes  an  agreement,  rep- 
resentation or  promise  so  unusual  and  unreasonable  as  to  arouse 
the  suspicion  of  a  man  of  ordinary  or  average  business  prudence, 
he  is  put  upon  notice  and  must  ascertain  if  actual  authority  has 
been  conferred. 

Ai'PBAL  from  the  district  court  for  Douglas  county: 
Lke  S.  Estelle,  Judge.     Affirmed. 

Stewart,  Perry  ct  Stewart  and  Will  //.  Thompson  & 
Son.  for  appellants. 

Baker  d-  Ready,  contra. 

TiBBBTS,  C. 

This  is  an  action  brought  by  plaintiffs  against  the 
defendant  to  recover  |2,000  paid  by  the  plaintiffs  to  He- 
femdant  for  stock  in  the  defendant  company.  Trial  was 
had  to  a  jury.  At  the  close  of  plaintiffs'  testimony  the 
defendant  moved  for  an  instructed  verdict  and  for  a  dis- 
missal. The  motion  was  sustained,  and  judgment  was 
rendered  accordingly.     Plaintiffs  appeal. 

The  petition  alleges  that  the  plaintiffs  are  farmers  and 
partners  in  the  farming  business  in  Polk  county;  Ne- 
braska; that  defendant  is  an  Iowa  corporation;  that  on 
or  about  June  19,  1917,  the  defendant,  by  its  stock-sales 
agents,  N.  K.  Hlair  and  Henry  Lachnit,  solicited  plain- 
tiffs to  purchase  stock  in  defendant  corporation;  that 
]daintiffs  informed  said  agents  that  they  had  no  knowl- 
edge of  defendant's  company,  but  knew  of  the  Bankers 
Itealty  Investment  Company,  a  Nebraska  company,  at 
Omaha;  that  said  agents  informed  plaintiffs  that  the  two 
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companies  were  one  and  the  same  company;  that  stock  in 
defendant  company  was  in  fact  stock  in'  the  realtv  com- 
pany;  tliat  the  defendant  company,  if  requested,  gave  a 
contract  to  pay  back  upon  a  retura  of  the  slock  certificate 
the  purchase  price  with  G  per  cent,  interest  thereon,  at 
any  time  after  two  months  and  within  ten  years  from  the 
date  of  such  subscription,  and  that  this  would  apply  to 
l)laintiffs;  that  (m  the  10th  day  of  June,  1917,  plaintiffs 
made  and  delivered  to  defendant,  through  its  agent,  a 
written  subKcrii)tion  for  ten  shares  of  defendants  i)re- 
ferred  stock,  an<l  plaintiffs  paid  therefor  f  1,000;  that  on 
the  3d  day  of  July,  1917,  plaintiffs  subscribed  for  an  addi- 
tional ten  shares  of  stock  under  the  same  understanding 
and  agreement,  as  was  had  c(mcerning  those  i)urcha8ed 
l)reviously,  and  paid  therefor  f  1,000.  Plaintiffs  further 
allege  that  they  were  induccnl  to  sign  said  written  sub- 
scription for  stock  and  pay  said  ^2,(K)0  by  reason  of  the 
said  representations  by  defen<lant,  through  its  said  agents, 
coupled  with  the*  promise  to  send  to  plaintiffs  a  writing 
evidencing  the  written  agreement  for  repayment  of  the 
purchase  price  of  said  slock  after  two  months  and  within 
ten  years.  Plaintiffs  also  allege  that  the  defendant  and 
the  Rankers  Kealty  Investment  Company  are  separate 
and  distinct  corjiorations ;  that  the  statement  by  the  agent 
that  the.  stock  in  the  liankers  Kealty  Investment  Com- 
pany and  in  the  defendant  company  was  the  same,  and 
that  the  defendant  shared  in  the  business  and  profits  of 
the  realty  company  was  untrue;  that  such  representa- 
tions were  the  inducements  leading  them  to  subscribe  for 
said  stock;  that  they  did  not  learn  that  such  representa- 
tions were  false  until  about  February  1,  1919,  when  they 
elected  to  return  to  defendant  said  stock  certificates,  and 
tendered  the  same  to  defendant  and  demanded  of  it  the 
repayment  of  said  |2,000,  which  defendant  refused  to  ac- 
cept; that  plaintiffs  also  offered  to  return  the  sum  of 
^46.96  received  by  them  as  dividends  January  1,  1918,  and 
pray  for  judgment  for  the  sum  of  f2,000,  with  legal  in- 
terest thereon  from  January  1,  1919. 
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The  defendant,  for  its  answer,  admits  that  it  is  a  cor- 
poration, and  alleges  that  the  plaintitfs  have  improperly 
joined  in  their  petition  several  causes  of  action,  and  files 
H  general  denial,  except  as  to  those  matters  which  are 
expressly  and  specifically  admitted,  admits  all  that  part 
of  the  allegations  of  the  petition  relating  to  the  pur- 
chase by  the  plaintiffs  from  the  defendant  of  the  stock  in 
([uestion  and  signed  written  contracts  of'  subscription  for 
the  same,  and  alleg(*s  that  said  written  contracts  were 
fully  explained  and  understood  by  the  plaintiffs  before 
their  signatures  were  aftixe<l  thereto.  Defendant,  further 
answering,  alleges  that  said  contracts,  among  other  pro- 
visions, contained  the  following  clause:  '*No  conditions, 
agreements  or  rei)resentations,  other  than  those  printed 
above,  shall  bind  the  said  company/'  Defendant  denies 
that  any  misrepresentations  were  made  as  alleged  in  the 
l)Ltition.  The  contracts  of  subscription  contained  the 
following:  "It  is  understood  that  said  certificate  of  stock 
will  be  issued  subject  to  the  constitution  and  by-laws  of 
the  North  American  Hotel  Company."  And  there  is  noth- 
ing in  said  constitution  or  by-laws  providing  for  the  re- 
purchase of  the  said  stock  of  said  company,  except  as  con- 
tained in  article  5,  section  1  of  the  by-laws,  which  was 
plainly  and  legibly  printed  on  the  reverse  side  of  the  sub- 
scription contract  signed  by  the  plaintiffs,  and  was  plainly 
and  legibly  printed  on  the  face  of  the  icertiflcates  of  said 
stock  received  by  the  plaintiffs;  and,  further,  that  no 
officer,  servant,  agent  or  employee  of  the  defendant  com- 
pany was  authorized,  instructed  or  permitted  to  make 
any  contract  with  reference  to  the  sale  of  said  stock, 
other  than  that  as  printed  on  the  subscription  contract 
signed  by  plaintiffs,  and  that  said  defendant  furnished  to 
its  agent  the  said  printed  form,  and  that  the  defendant 
had  no  knowledge  of  any  verbal  agreement  or  i-epresenta- 
tions  made  or  entered  into  by  its  said  agents  otherwise 
than  contained  in  said  subscription  contracts.  Defendant, 
for  further  answer,  alleges  that  approximately  two  years 
expired  between  the  date  of  said  subscription  contracts 
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and  the  date  upou  which  plaintiffs  claimed  to  this  de- 
fendant that  any  of  said  misrepresentations  set  forth  ha<i 
been  made,  or  claimed  that  any  such  oral  contract  set 
forth  had  been  made,  or  that  any  notice  thereof  of  any 
claim  had  been  received  by  the  company,  and  that  by 
reason  thereof  the  plaintiffs  have  \vaive<l  said  claims 
and  are  estopped  from  setting  ui>  or  asserting  said  claims, 
and  ask  that  the"  action  be  dismissed. 

It  will  be  seen  that  the  pleadings  summarized  would 
indicate  that,  under  the  issues  made,  the  plaintiffs  are 
relying  upon  th(?  representations  as  to  the  relation  be- 
tween the  realty  company  and  the  defemlant,  ami  also 
that  there  was  an  agreement  ui)on  the  part  of  the  agents 
to  furnish  a  written  ccmtract  in  reference  to  the  repur- 
chase by  the  defendant  of  the  stock  and  the  failure  so  to 
d(»,  and  the  defendant  is  relying  upon  th(f  contract,  in 
which  it  is  ex]>ressly  set  forth  that  the  company  shall 
not  be  liable  for  any  representations  not  included  in  the 
contract,  and  also  the  <iuestion  of  estoppel. 

The  plaintiffs  in  their  reply  brief  say:  "IMaintitt's' 
action  is  not  as  defendant's  counsel  contend,  an  action 
on  a  contract  or  for  damages  on  account  of  deceit  in  ob- 
taining a  contract,  but  the  petition  clearly  shows  that  the 
))laintitts  rescinde<l  the  contract  for  fraud,  tendered  back 
thv.  stock  received  from  defendant,  and  4lemanded  the  re- 
payment of  the  money  received  by  defendant  therefor." 
The  first  propositi<m  under  this  statement  of  the  plaintiff's 
to  which  we  direct  our  attention  is:  Does. the  plaintiffs' 
])etition  bear  (uit  the  statement?  Second,  did  the  repre- 
sentations of  the  agents,  as  shown  by  their  evidence,  bind 
the  defendant? 

As  to  the  first  ])roposition,  the  fact  that  plaintiffs  allege 
in  the  petition  that  they  were  induced  by  fraud  and  mis- 
representations to  purchase  the  stock  in  question,  and 
that  they  tend(Med  the  stock  back  to  defendant  and  made 
their  tender  good  by  bringing  it  into  court,  and  by  their 
asking  that  there  be  returned  to  them  the  jnirchase  price 
thereof,   is   simply   a    rescission   of   the   contract   on   the 
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gi'ound  of  fraud  and  misrepresentation.  In  the  case  of 
First  Nat  Bank  v.  McKinney,  47  Xeb.  149,  it  is  held :  "A 
vendor  who  is  induced  to  part  with  possession  of  property 
through  the  fraud  of  the  purchasers  has  his  election  to 
rescind  the  contract  and  reclaim  the  property  sold,  or  to 
ratify  the  sale  and  pursue  his  ordinary  remedy  by  an 
action  on  the  contract.  But  such  remedies  are  not  con- 
current, and  by  electing  to  pursue  one  with  a  knowledge 
of  the  facts,  he  waives  his  right  to  the  other."  This 
])rinciple  was  adhered  to  in  the  cases  of  Pollock  v.  Smithy 
49  Neb.  864;  Hairier  v.  City  of  Omaha.  52  Neb.  734,  and 
American  Buildiny  A  Loan  Ass'n  r.  Rainholty  48  Neb.  434, 
>Ve  are  therefore  of  the  opinion  that  the  action  was  one 
for  rescission. 

We  now  come  to  the  vital  proposition  arising  in  this 
case:  Were  the  misrepresentations  made  by  the  agent 
Mnding  upon  the  defendant?  The  uncontradicted  evi- 
dence was  that  the  defendant  had  no  knowledge  of  such 
misrepresentations  having  been  nmde  for  some  consid- 
erable time  after  the  transactions  between  the  plaintiffs 
and  the  defendant  were  concluded.  The  crucial  test  is, 
did  the  agent  excee<l  his  authority  in  making  such  state- 
mtnts,  and  did  the  plaintiffs  have  such  knowledge  as 
would  indicate  that  the  agent  was  not  authorized  or  em- 
powered by  the  principal  to  make  them.  On  the  face  of 
the  subscription  contracts  appears  the  following:  "No 
conditions,  agi*eements  or  representations,  other  than 
those  printe<l  above,  shall  bind  the  said  company.''  This 
was  notice  to  the  signeins.  The  order  was  to  the  North 
American  Hotel  Company,  in  large  print.  The  certifi- 
cates of  stock  were  also  from  the  hotel  company.  Plain- 
tiff's state  that  thev  did  not  read  all  of  the  order,  but  took 
l»lake'8  word  for  a  considerable  part  of  what  it  contained. 
Their  negligence  could  not  be  attributed  to  the  defendant. 
The  defendant  had  given  all  the  notice  it  could  give.  If 
plaintiffs  had  done  what  the  oi-dinarily  prudent  business 
man  would  and  should  have  done,  they  would  have  read 
the  contract,  and  their  failure  so  to  do  was  at  their  own 
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peril.  The  case  of  Kaley  v\  Northwestern  Mutual  Life 
Ins.  Co.,  102  Neb.  135,  bears  directly  upon  the  proposition 
arising  as  to  the  powei-s  of  the  agent.  This  court  held  in 
that  case:  "An  agent  of  a  life  insurance  company,  the 
limitation  of  whose  power  is  set  forth  in  the  application 
for  insurance,  which  limitation  is  expressly  called  to  the 
attention  of  the  applicant,  cannot  vary  the  terms  of  the 
policy  by  an  estimate  of  results  of  the  policy  attached  by 
him  thereto."  Another  very  recent  case,  that  of  Omaha 
Alfalfa  MiUiny  Vo.  r.  Pinkham,  105  Neb.  20,  sustaine<l 
the  same  proposition,  and  it  was  held  in  that  case  that, 
where  the  party  entering  into  the  contract  is  informed  of 
the  limitation  of  the  agent,  if  the  agent  exceeds  those 
limitations,  the  contract  will  not  he  binding  upon  his 
principal.  This  is  only  in  line  with  former  decisions  of 
this  court,  as  in  the  case  of  Wilson  v.  Beardsley^  20  Neb. 
449,  and  Gregory  v.  Lamb,  16  Neb.  205.  And  it  is  in  ac- 
coihI  with  holdings  of  courts  of  last  resort  in  nearly  all 
of  the  states  that  have  acted  upon  that  question.  Holt 
Mfg.  Co.  V.  Odcnrider,  01  Wash.  555;  Bybee  v.  Emhree- 
McLean  Carriage  Co.,  135  S.  W.  (Tex.  Civ.  App.)  203; 
21  R.  C  L.  909,  scH.\  85.  In  fact,  we  find  no  cases  holding, 
under  the  conditions  as  they  exist  in  the  instant  one,  con- 
trary to  those  cited  above. 

Counsel  for.  plain  tiffs  cite  us  to  a  number  of  decisions 
where  representations  made,  being  fraudulent,  would 
vitiate  a  -contract,  but  that  is  not  the  question  at  issue 
here.  The  question  at  issue  is  whether  the  misrcpresenta 
ticns  and  fraud  were  binding  upon  the  defendant,  and  .u 
nearly  all,  if  not  all,  of  the  cases  cite<l  by  counsel  the  coiv 
trovers^y  was  between  the  parties  themselves  or  with 
agents  with  general,  and  not  limited,  powere.  In  the  in- 
stant case,  if  our  conclusion  be  correct,  there  were  no 
misrepresentations  made  of  any  character  that  would  bind 
the  defendant,  as  it  was  expressly  provided  that  any  rep- 
resentations should  not  be  binding  upon  the  defendant 
except  those  contained  in  the  contract.  And  some  of  the 
cases  hei-etofore  cited  are  conclusive  upon  that  question. 
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We  have  been  citeil  by  counsel  for  plaintitt's  to  the  case 
of  Griffin  i\  Rankers  Realty  Investment  Co.,  105  Neb.  419. 
That  case  arose,  not  upon  the  representations  of  an  agent, 
but  the  representations  made  by  the  i)arty  itself,  and  it  is 
therein  statinl :  '4)efendant  cannot  be  heard  to  say  that 
the  sale  is  valid  as  far  as  the  contract  for  purchase  of 
stock  is  concerne<l  and  void  so  far  as  repur(*hase  is  con- 
cerned, since  the  entire  contract  is  one  and  indivisible." 
That  does  not  apply  in  the  instant  case.  The  contract 
for  purchase  was  the  written  contract.  The  agreement 
for  a  contract  to  repurchase  was  an  unauthorize<l  contract 
between  agent  and  plaintiff,  just  as  much  so  as  it  wcmld 
be  for  a  contract  l>etween  the  two  parties  concerning  an 
entirely  different  and  separate  matter,  as  the  defendant 
had  no  knowledge  whatever  of  the  rei)resentations  at  that 
time. 

We  are  compelled  to  come  to  the  conclusion  that  the 
<1istrict  court  was  right  in  sustaining  the  motion  of  de- 
fendant and  rendering  judgment  for  a  dismissal,  and  we 
recommend  that  its  judgment  be  affirme<l. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
i)pinion,  the  judgment  of  the  district  court  is  affirmed, 
and  the  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

AFFIRMBI). 

The  following  opinion  on  motion  for  rehearing  was  flleil 
December  21,  1021.     Ifehearing  denied, 

1.  ETldence:  Written  Contract:  Parol  Evidence.  Where  a  written 
contract  for  the  subscription  of  stock,  which  is,  on  its  face,  a 
complete  contract,  and  which,  by  its  terms,  declares  that  no  agree- 
ments, not  expressed  therein,  shall  be  binding  between  the  parties, 
is  executed  and  delivered,  parol  evidence  is  not  admissible,  in  an 
action  on  the  contract,  to  show  an  oral  agreement  made  at  the 
time,  though  the  oral  agreement  may  have  been  an  inducing 
cause  to  tlie  execution  of  the  written  instrument. 

2.     :  :  .  The  rule  that  evidence  of  a  parol  promts*^ 

cannot  be  shown  for  the  purpose  of  enlarging  or  ch&nglng  the 
written  contract,  where  the  action  is  one  to  enforce  the  contract, 
is  not  applicable  where  the  action  is  in  fraud  for  damages  or  to 
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rescind  the  contract  and  to  prove  the  oral  promise  as  the  fraudu- 
lent representation  which  acted  as  an  inducement  to  the  contract. 
2.  Corporations:  Subscbiption  fob  Stock:  Unauthorized  Repbesen- 
TATioxs  BY  Agent.  Where  such  a  contract  contains  the  proyislon 
that  "no  conditions,  agreements  or  representations/*  other  than 
those  printed  in  the  instrument,  shall  bind  the  company,  the 
agents  of  the  company,  who  sell  the  corporate  stock  and  procure 
the  execution  of  the  subscription  contract,  clearly  act  outside  the 
limits  of  their  ostensible  authority  when  they  make  an  oral 
promise,  as  an  additional  stipulation  and  obligation  of  the  com- 
pany, that  the  company  will,  upon  request,  accept  a  return  of  the 
stock  and  repay  the  consideration,  with  interest. 

4.    :  :  .    A  provision  In   such  a  contract,  to  the 

effect  that  the  agent  cannot  bind  the  company  by  any  representa- 
tions, statements  or  agreements,  will  not  relieve  the  principal 
from  responsibility  for  the  fraudulent  representations,  made  by 
its  agents,  concerning  the  subject-matter  of  the  contract,  as  dis- 
tinguished from  the  agreements  and  promises  which  are  to  be 
undertaken,  for  a  sales  agent  has  ostensible  authority  to  make 
representations  as  to  the  subject-matter  of  the  sale,  and  his  fraud, 
committed  within  the  limits  of  such  authority,  will  fix  responsi- 
bility upon  his  principal. 

5.    :  :  :  Notice.    When  such  an  agent  makes  an 

oral  agreement,  as  supplemental  to  the  written  agreement  of  the 
company,  and  which  oral  agreement  is,  by  the  terms  of  the  writ- 
ten agreement,  one  which  the  agent  has  no  authority  to  make,  the 
fact  that  he  misrepresented  the  present  attitude  of  the  company 
and  did  not  intend  or  expect  that  the  promise  would  be  carried 
out,  though  this  might  fix  liability  for  fraud  upon  him,  would 
not  fix  responsibility  upon  the  company,  for  the  purchaser  of  th3 
stock  had  notice  that  the  agent  was  acting  beyond  his  authority 
in   making  such   an   oral   promise. 

Heard  before  MoimissEY,  C.J.,  Aldricii,  Day,  De.\n» 
Flansbuug  and  Letton,  JJ. 

Plansburg,  J. 

The  issues  in  this  case  are  fully  set  out  in  the  former 
opinion.  It  was  a  suit  based  either  on  fraud  or  upon  con- 
tract. From  tha  plaintiff^,'  petition  it  is  not  clear  upon 
which  theory  the  suit  was  brought. 

The  plaintiffs  had  ]>urcha8ed  corporate  stock  in  the 
North  American  Hotel  Company,  and,  as  a  basis  for  their 
action  to  recover  back  the  purchase  price  of  the  stock,  set 
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up  two  representations  made  by  the  agents  of  the  said 
company;  one  representation  being  that  the  American 
liotel  Company  and  the  Bankei*s  Realty  Investment  Com- 
pany <*were  the  same  company  and  the  same  people^  and 
the  other,  an  oral  promise  that  the  American  Hotel  Com- 
pany, if  requested,  would  after  two  years  return  the  money 
paid  for  the  stock,  with  interest,  and  alleged  that  these  rep- 
r^rsentations  were  false.  The  petition  does  not  allege  the 
-value  of  the  stock,  nor  the  condition  of  the  company,  nor 
does  it  allege  that  the  plaintiffs  were  damaged  or  in- 
jured in  any  way  by  the  purchase,  but  alleges  that  plain- 
tiffs tendered  their  stock  to  the  defendant  and  requested 
a  repayment  of  the  purchase  price,  that  defendant  re- 
fused, and  that  there  is  $2,000,  with  interest,  due  from 
the  defendant  to  the  plaintiffs.  A  motion  was  made  by 
the  defendant  to  require  the  plaintiffs  to  elect  ui)on  which 
theory  they  desired  to  proceed,  whether  for  fraud  or  upon 
the  alleged  oral  promise  made  by  the  defendant's  agents. 
This  motion  should  have  been  sustained,  for  the  plaintiffs 
could  not  both  affirm  the  contract  and  seek  to  enforce 
ii,  and,  at  the  same  time,  bring  au  action  declaring  that 
the  contract  had  been  vitiated  by  fraud  and  seek  either 
its  rescission  or  damages.  The  lower  court,  on  the  trial 
of  the  case,  directed  a  verdict  in  favor  of  the  plaintiffs, 
and  the  case  has  been  presented  here  as  if  it  were  an 
action  based  both  upon  fraud  and  upon  contract. 

The  subscription  contract,  signed  by  the  plaintiffs  when 
they  purchased  the  stock,  contained  a  provision  that  "no 
conditions,  agreements  or  representations,  other  than 
those  printed  al)ove,  shall  bind  the  said  company."  The 
subscription  contract  was  complete  on  its  face,  and  evi- 
dence of  any  parol  agreement,  to  add  to  or  qualify  or 
t(mdition  the  contract  of  purchase  expressed  in  the 
writing,    was    entirely    incompetent.      Security    Samngs 

Hank  V,  Rhodes,  107  Neb. .    Any  action,  therefore,  to 

enforce  the  alleged  oral  promise  must  fail  for  the  w^ant  of 
legal  proof  to  establish  such  a  contract. 

Plaintiffs   rely   upon   the  case   of   Griffin   i\    Bankers 


\\H'2  XEnUASKA  REPORTS.  [Vol.  l(Wi 

Schuster  v.  North  American   Hotel  Co. 

Realty  Investment  Co..  105  Neb.  419.  In  that  case  it 
was  pointed  out  in  the  opinion  that  there  were  written 
proviKions  in  the  contract  which  weix*  open  to  interpi-e- 
tation,  and  the  opinion  says  that  the  conii)any  had  paitl 
to  the  plaintiff  |300,  in  recognition  of  an  interpretation 
placed  upon  the  contract  by  the  parties.  The  general 
I'ule  is  emphasized  ''that  parol  evidence  is  not  admissible 
to  change,  add  to,  vary  or  modify  a  written  subscription 
for  stock  in  a  corporation." 

Though  it  is  proper  to  resort  to  parol  and  other  ex- 
trinsic evidence  to  explain  ambiguities  or  to  interpi-et 
written  contracts,  which  are  plainly  open  to  explanation 
or  construction,  still  we  think  it  is  stating  the  rule  too 
broadly,  as  seems  to  have  been  done  in  that  case,  to  say 
that  when  the  execution  of  a  written  contract,  which  is 
complete  on  its  face  and  certain  in  its  terms,  has  been  in- 
<luce(l  upon  the  faith  of  an  oral  stipulation,  made  at  the 
time,  such  oral  stipulation  may  properly  be  shown  to  sup- 
plement the  writing,  and  that  such  oral  stipulation  may 
be  enforced  as  a  part  of  the  contract,  in  order  to  prevent 
fraud.  We  do  not  so  understand  the  rule.  The  very 
purpose  of  putting  contracts  in  w^riting  is  to  attain  com- 
plete certainty  of  obligation  and  to  prevent  fraud.  The 
stipulations  of  oral  contracts  depend  for  their  proof,  not 
only  upon  the  memory,  but  largely  upon  the  truthfulness 
and  moral  character  of  the  parties  bound.  Hence,  oral 
contracts  give  more  opportunity  for  fraud.  To  allow 
oral  stipulations  to  be  added  to  written  contracts  would 
largely  destroy  the  salutary  effect  of  the  parol  evidence 
rule.  When  fraudulent  promises  act  as  the  inducement 
to  the  execution  of  a  written  contract,  the  remedy  is  for 
fraud,  and  not  upon  the  oral  promise  as  a  contractual 
obligation,  for  the  oral  i)romise  as  an  o.bligation  has  be- 
come merged  in  the  written  agreement  and  cannot,  as 
such,  legally  be  pi-oved. 

The  case  of  Fairbanks,  Marge  d  Co.  r.  liurgerty  81  Neb. 
465,  was  a  suit  to  recover  the  purchase  price  of  machinerj- 
sold,  and  it  is  not  clear  whether  the  defense  made  was 
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based  on  fraud  or  upon  an  oral  agreement  supplementing 
the  writing.  The  court  said  that  the  machinery  sold  was 
represented  to  be  capable  of  doing  certain  work^  and  that, 
if  the  machinery  did  not  meet  the  representation,  the  de- 
fendant had  the  right  to  ^^rescind^-  the  purchase.  It  does 
not  appear  what  the  terms  of  the  written  contract  were, 
but  the  opinion  declares  that  the  writing  was  simply  an 
()i*der,  and  did  not,  on  its  face,  purport  to  be  a  complete 
I'ontract  between  the  parties.  The  conclusion  that  parol 
evidence  was  admissible  to  show  and  to  enforce  an  oral 
agreement,  supplemental  to  the  writing,  could  not  other- 
wise have  been  justified. 

Where  an  agent  presents  a  subscription  contract  to  a 
prospective  purchaser,  and  where  the  subscription  con- 
tract does  not  provide  for  a  repurchase  of  the  stock,  and 
contains  a  provision  that  the  agent  can  make  no  other 
agreement  or  condition  than  those  which  are  contained  in 
the  subscription  contract,  the  representations  by  the  agent 
or  agreements  by  him  in  parol  cannot  be  shown  in  order 
to  vary  the  terms  of  the  subscription  contract,  or  to  add 
an  agreement  that  the  company  will  repurchase  the  stock. 

Furthermore,  entirely  aside  from,  the  parol  evidence 
rule,  the  agents  in  this  case  could  not  have  bound  the  com- 
])any  to  an  agreement  to  repurchase  the  stock,  for  an 
attempt  to  do  so  was  clearly  outside  the  limits  of  their 
ijuthority  as  expressed  in  the  subscription  contract. 
Kalcy  V.  Northwestern  Mutual  lAfe  Ins.  Co.,  102  Neb 
135;  Omaha  Alfalfa  Milling  Co.  v.  Pinkham,  105  Neb.  20. 

The  rule  that  evidence  of  a  parol  i)romise  cannot  be 
shown  for  the  purpose  of  enlarging  or  changing  the  writ- 
ten contract,  where  the  action  is  one  to  enforce  the  con- 
tract, is,  however,  not  applicable  where  the  action  is  in 
fraud  to  rescind  the  contract  and  to  prove  the  oral 
])romise  as  the  fraudulent  representation  which  acteil  as 
the  inducement  to  the  sale.  The  question  then,  if  this 
action  is  to  be  considered  an  action  in  fraud,  is  whether 
such  oral  promise,  being  shown,  even  though  made  in 
violation  of  the  limitation  of  the  agent's  authority,  Jis  ex- 
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pressed  in  the  written  contract,  will  constitute  a  fraud 
for  which  the  company  is  responsible  and  which  will  af- 
ford the  purchaser  the  basis  for  an  action  against  the 
conipanj'  in  rescission  or  for  damages. 

It  is  quite  generally  held  that  a  provision  in  a  contract^ 
to  the  effect  that  the  agent  cannot  bind  the  company  by 
any  representations,  statements  or  agreements,  will  not 
relieve  the  principal  fi-om  responsibility  for  the  fraudu- 
lent representations,  as  to  the  subject-matter  of  the  con- 
tract, made  by  the  agent,  since  such  i-epresentations  are 
within  the  scope  of  the  agent's  actual  or  osteiisible  au- 
thority. It  is  a  self-evident  fact  that,  in  oi-der  that  an 
agent  sell  corporate  stock  for  a  company,  he  must  make 
representations  to  the  buyer  as  to  the  character  of  the 
business  of  the  company,  the  amount  of  its  earnings^  its 
tinaJncial  condition  and  assets,  and  many  other  repre- 
sentations of  fact  which  materially  affect  the  value  or 
desirability  of  the  stock.  An  agent,  even  though  the  con- 
tract which  he  i)resents  contains  a  clause  declaring  that 
the  company  will  not  be  bound  by  the  representations 
that  he  may  make,  is  known  to  be  an  agent  sent  out  for 
the  express  purpose  of  making  representations  as  an  in- 
<lucenient  to  the  sale  of  stock,  and  the  provision  in  the 
contract,  therefore,  is  not  considered  as  limiting  the  scope 
of  his  ostensible  authority.  Where  he  makes  false  repre- 
sentations concerning  the  subject-matter  of  the  contract^ 
as  distinguisheil  at  least  from  the  agreements  and  prom- 
ises which  are  to  be  undertaken,  the  company  is  re- 
sponsible, and  the  buyer,  when  injured,  may  rescind  the 
contract  on  the  ground  of  fraud.  General  Electric  Co,  r. 
O^Connell,  118  Minn.  53;  Edward  Thompson  Co,  r. 
Srhroeder,  131  Minn.  125;  Shepard  v,  Pabst,  149  Wis.  35; 
Roseherry  v,  Hart-Parr  Co.,  145  Minn.  142;  State  t?.  Dicky 
125  Wis.  51;  Landfried  v,  Milam,  214  S.  W.  (Tex.  Civ. 
App. )  847;  Remington  r,  Savage,  148  Minn.  405;  Bent  v. 
Furnald,  159  111.  App.  552;  Jonen  r.  Minks,  188  111. 
App.  45. 

In  all  of  these  cases  just  cited  it  will  be  not^  that  the 
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fraudulent  representations  were  representations  as  to  the 
subject-matter  involved  in  the  transaction.  It  is  true 
that  in  the  cases  of  (iencral  Electric  Co.  v.  O^Vonnell, 
Remington  i\  i^avage,  and  Jones  i\  Minks^  the  false  rep- 
resentations made  by  the  agent  were  in  the  form  of  oral 
warranties,  but  those  warranties,  instead  of  being  purely 
matters  of  promissory  obligations,  constituted  also  ex- 
jii^ess  representations  of  the  capacity  and  character  of  the 
goods  to  be  sold,  and  were,  to  that  extent,  misrepresenta- 
tions of  existing  facts  and  of  the  subject-matter  of  the 
transaction.  The  agent,  of  course,  had  ostensible  au- 
thority to  describe  the  goods  that  he  was  to  sell,  and  when 
lie  made  representations  as  to  their  quality  and  character 
he  was  acting  within  the  scope  of  his  authority. 

in  the  case  of  Pease  r.  Fitzgerald,  31  Cal.  App.  727^ 
the  company  was  held  not  responsible  for  the  agents^ 
representations.  In  that  cas^,  however,  corporate  stock 
was  sold  through  means  of  a  written  prospectus.  All 
representaticms  necessary  for  the  infonnation  of  the 
Htock-buver  were  set  out  therein,  and  the  buver  notified 
by  the  terms  of  the  company's  written  contract  that  the 
agent  had  no  authority  to  make  representations  other 
than  as  set  out  in  the  written  statements  of  the  com- 
pany. Where  the  company's  written  i*epresentations  fully 
cover  the  subject-matter  of  the  transaction  and  are  de- 
clared to  be  the  only  ones  the  conii)any  wishes  to  make, 
and  where  these  representations  are  brought  to  the  knowl- 
edge of  the  buyer,  further  representations  by  the  agent 
would  not  appear  to  be  necessary  to  the  performance  of 
the  agent's  duties,  nor  within  his  apparent  authority  to 
make. 

It  would  be  quite  a  different  matter  to  apply  this  rule 
so  as  to  make  the  company,  in  spite  of  the  written  limita- 
tion in  its  contract,  responsible  for  the  oral  promises  and 
stipulations  which  the  agent  should  attempt  to  add  to 
the  praposed  agreement.  The  company  does  not,  in  any 
sense,  hold  out  the  agent  as  authorized  to  make  contracts 
for  it,  or  to  cbai^ge  the  proposed  written  contract.     On 
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the  other  hand,  the  written  contract  sets  out  specifically 
tnat  the  company  will  assume  no  other  obligations  than 
those  expressed  in  the  writing.  Though  the  agent  may 
describe  what  he  has  to  sell,  he  has  not,  in  the  face  of 
such  written  limitation  of  authority,  the  power  to  make 
a  contract  or  to  add  stipulations  to  the  written  contract 
which  the  company  has  furnished.  Clearly,  when  he 
Iraudulently  assumes  to  act  for  the  company  in  adding 
stipulations  to  a  contract,  which  the  company  says  shall 
be  the  limit  of  its  obligations,  he  is  acting  outside  the 
scope  of  his  ostensible  authority,  and  the  company  will 
not  be  responsible  for  his  fraud.  (Jommonwealth  Bonding 
tt  Casualty  In^,  Co.  v.  Bomar,  169  S.  W.  (Tex.  Civ.  App.) 
1060;  Reagen  r.  Xntional  Equitable  Hocicty,  202  S.  W. 
(Tex.  Civ.  App.)  157;  Oordeen  r.  Pearlman,  91  N.  Y, 
Supp.  420;  Commonwealth  Bonding  d-  Casualty  Ins.  C,o. 
V.  Harrington,  180  S.  W.  (Tex.  Civ.  App.)  936;  Guth 
Piano  Co.  r.  Adams,  114  Me.  390;  2  C.  J.  857. 

The  case  of  Honeicell  <&  Co.  v.  Jacohson,  130  la.  170. 
relied  upon  by  the  plaintiffs,  was  based  on  the  fraud  of 
the  agents  of  the  defendant,  they  having  made,  it  is  true, 
promissory  rei>resentations,  but  among  the  representa- 
tions complained  (»f  were  statements  that  the  defendant 
company  was  in  the  practice  of  setting  out  sample 
<»rchards,  had  actually  set  out  orchards  in  other  places, 
and  was  desirous  of  setting  out  such  an  orchard  in  the 
locality  where  the  plaintiff  lived.  These  rein-esentations 
were  more  than  simple  promises  which  the  agents  at- 
tenuated to  add  to  the  written  contract,  but  were  repre- 
sentations as  to  the  existing  business  practice  of  the  de- 
fendant company.  The  specific  question  as  to  whether 
])i-omissory  re])resentations  could  be  held  to  come  within 
the  scope  of  the  agents'  authority,  regardless  of  a  con- 
tractual provision  that  the  agents  could  make  no  promises 
or  agreements,  was  not  discussed  in  the  case. 

In  the  case  of  Jones  i\  Bankers  Trust  Co.,  239  Fed.  770, 
the  court  construed  a  somewhat  similar  contractual  pro- 
vision as  the  one  involved  here,  to  cover  only  representa- 


Vol.  10(>]  JANUAKY  TE1«I,  1921.  (587 

Schuster  v.  North  American  Hotel  Co. 


tions  ainountiiig  to  warranties,  promissory  in  character, 
and  not  other  representations  going  only  to  material 
existing  facts  involving  the  subject-matter  of  the  transac- 
tion, and  held  that,  as  to  these  latter  representations,  the 
company  would  be  responsible. 

We  do  not  mean  to  say  that  the  principal  will  never 
be  liable  for  promissory  representations  made  by  his 
agent,  when  those  promises  are  fraudulent,  and  when  the 
agent  misrejiresents  the  jiresent  attitude  of  the  company 
and  <loes  not,  at  the  time,  expect  or  intend  that  his 
promises  shall  be  carried  out,  for  when  the  agent,  in 
making  such  promissory  representations,  acts  within  its 
actual  or  ostensible  authority,  such  fraudulent  represen- 
tations, even  though  of  a  promissory  character,  would  be 
as  binding  upon  the  company  as  any  other. 

Though  a  representation,  promissory  in  its  nature, 
when  made  with  the  present  intention  of  not  carrying  it 
out,  may  be  fraudulent  and  actionable,  it  must  be  remem- 
bered that  this  case  is  not  brought  against  the  agents,  who 
actually  nmde  the  representations,  but  against  the  com- 
pany, and  when  the  company  had  no  knowleilge  that  such 
representations  were  being  made.  As  pointeil  out  in  the 
former  opinion,  where  the  matter  has  been  thoroughly 
discussed,  the  plaintiffs  were  put  upon  notice  as  to  the 
limitation  of  the  agents'  authority,  expressed  in  the 
written  subscription  agreement,  and  were  charged  with 
knowledge  that  such  a  promise,  made  by  the  agents,  was 
outside  the  limitation  of  that  authority.  The  plaintiffs 
have  no  right  to  consider  the  promise  made  as  being  the 
promise  of  the  company,  for  the  company  had  restricted 
its  obligation  to  the  stipulations  contained  in  the  writing. 
Promissory  representations  are  considernl  fraudulent 
when  there  is  a  misrepresentation  of  the  present  inten- 
tion or  attitude  of  the  promisor  as  an  existing  fact. 
Where,  however,  the  principal  has  put  his  attitude 
specifically  in  writing,  so  as  to  expressly  describe  and 
limit  his  intention  concerning  his  willingness  to  assume 
promissory  obligations,  the  misrepresentation  of  that  at- 
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titude,  ao  as  to  become  in  any  way  binding  upon  the  prin- 
cipal, is  placed  beyond  the  power  of  the  agent  to  make. 
i$uch  promissory  representations,  were  they  held  to  be 
fraudulent  in  this  case,  could  not,  in  the  absence  of 
ratification  or  estoppel,  be  held  to  be  binding  upon  the 
company. 

The  representation,  then,  made  by  these  agents,  that  the 
company  would  repurchase  the  stock,  was  a  promise  for 
which  the  company  was  not  responsible,  and  which  the 
company  had,  by  its  contract,  guarded  the  buyer  against, 
for  the  buyer  was  bound  to  take  notice  that  the  agent  had 
no  authority  to  make  agreements  for  the  company,  and 
that  the  only  agreement  the  company  was  willing  to 
make  was  that  expressed  in  the  writing.  Though  the 
agents  personally  may  have  been  responsible  for  fraud,  we 
do  not  find  that  these  representations  are  a  sufficient  basis 
for  actionable  fraud  as  against  the  company. 

One  other  representation  remains  to  be  considered.  The 
agents  represented  that  the  American  Hotel  Company  and 
the  Hankers  Realty  Investment  Company  "were  the  same 
company  and  the  same  people."  Such  a  representation 
as  this  had  to  do  with  the  subject-matter  of  the  contract. 
It  was  a  representation  going  directly  to  the  desirability 
and  value  of  the  stock  and  was  a  representation  which  was 
reasonably  incidental  to  the  sale  of  stock.  Such  a  repre- 
sentation was  within  the  scope  of  the  authority  of  the 
agents  to  make,  aud  the  defendant  company  could  not 
set  up  the  provision  of  the  contract  that  it  would  not  be 
bound  by  the  i*epresentations  of  its  agents  in  bar  of  an 
action  for  fraud,  based  on  those  representations,  were 
such  representations  pi^oved  to  be  false  and  actionable. 
But  from  the  record  it  appears  that  the  parties  have  laid 
little  stress  upon  those  representations  as  being  the  basis 
for  the  suit.  Little  evidence  is  developed  with  regard  to 
them.  It  is  no  doubt  for  this  reason  that  the  commis- 
sioner, in  the  former  opinion,  made  no  mention  of  those 
representations  except  to  set  out  that  such  representa- 
tions were  alleged  in  the  pleadings.     The  plaintiffs  knew 
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that  these  two  companies  were  not  identically  the  same, 
for  plaintiffs  admitted  that  they  read  the  name,  American 
Hotel  Company,  upon  the  contract  and  upon  their  cer- 
tificates of  stock,  and  received  dividends  from  the  Ameri- 
can Hotel  Company.  Though  it  is  manifest  they  knew 
the  two  companies  were  not  identical,  they  may  have 
been  led  to  believe  that  the  companies  were  operated  un- 
der the  same  management  and  that  the  same  officers  were 
in  control;  the  representation  being  that  they  were  the 
^*same  pefople."  So  far  as  the  record  shows,  however,  it 
may  have  been  true  that  the  companies  were  operated 
under  the  same  management  and  by  the  ^'same  people.'* 
No  attempt  is  made  to  show  that  so  much  of  the  repre- 
sentation was  false.  What  the  management  or  financial 
condition  of  the  American  Hotel  Company  was,  or  the 
value  of  the  stock,  is  nowhere  shown,  and  the  same  is 
true  as  to  the  Hankers  Realty  Investment  Company. 
Whether  the  fact  that  the  two  companies  were  operated 
under  the  same  management,  and  whether  or  not  that 
would  have  been  a  benefit  or  a  detriment  to  the  American 
Hotel  Company,  does  not  appear.  In  fact,  the  record  is 
entirely  silent  when  it  comes  to  the  matter  of  proving  that 
this  representation  was  false,  or  that  the  plaintiffs  were 
injured  in  any  way  by  it. 

For  the  reasons  given,  the  motion  for  rehearing  is 

OVBRRULBD. 


Mae  H.   Maxwell,  appellee,  v.   Jacob   A.   Maxwell: 
Henry  E.   Maxwell,  Exbcltor,  appellant. 

Filed  July  20,  1921.    No.  21427. 

1.  Appearance.  Where,  in  a  motion  to  quash  the  service  of  sum- 
mons upon  him,  a  defendant  pleads  matter  amounting  to  a  de- 
murrer to  the  petition,  his  appearance  is  general  and  the  court 
has  jurisdiction  of  his  person.  Bankers  Life  Ins.  Co.  v.  RohHns, 
59  Neb.  170,  followed, 

2.  Wills:  Equitable  Convkbsion.  A  testator  devised  and  bequeathed 
real  estate  and  personalty  in  this  state  to  his  wife  for  her  life, 
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directing  that,  at  her  death,  all  the  property  be  sold  and  the  pro- 
ceeds divided  equally  among  his  children.  Held,  that  the  direction 
to  sell  worked  an  equitable  conversion  of  the  real  estate  into 
personalty  at  the  time  of  the  testator's  death. 

3.  Divorce:  Alimony:  Award  of  Undivided  Remainder.  Where  an 
unambiguous  will,  by  the  terms  of  which  the  real  estate  thereby 
devised  becomes  equitably  converted  into  personalty,  has  been 
admitted  to  probate  without  objection,  and  the  estate  thereby  con- 
veyed has  been  fully  ascertained  and  inventoried  by  the  executor, 
and  all  debts  have  been  paid,  and  administration  has  been  fully 
completed  except  final  distribution,  which  is  delayed  pnly  by  the 
existence  of  the  life  estate,  an  undivided  remainder  In  the  estate 
is  not  in  the  custody  of  the  county  court  so  that  the  district 
court  may  not  award  it  to  the  wife  of  the  remainderman  in  a 
suit  by  her  for  divorce. 

4.  :  :  .  Under  such  circumstances  and  condi- 
tions the  court,  upon  granting  a  divorce  to  an  innocent  wife,  has 
power  to  award  to  her  the  husband's  undivided  interest  in  re- 
mainder, in  appropriate  proceedings  in  which  the  property  is 
fully  identified  and  the  court  has  jurisdiction  of  the  parties. 

5.  Death:  Presumption.  Evidence  examined,  and  held  that,  under 
the  facts  and  circumstances,  the  presumption  of  death  from  seven 
years'  continued  absence  did  not  arise. 

Appeal  from  the  district  court  for  Dodge  county: 
Fkederick  W.  Button,  Judge.    Affirmed, 

Xforsnian  d  Majrwcll,  for  appellant. 

Abbott  it  Ifohn.  contra. 

(^AIN,  C. 

On  September  21,  1918,  the  plaintiff  Mae  H.  Maxwell, 
filed  her  petition  in  the  district  court  for  Dodge  county, 
Nebraska,  against  her  husband,  Jacob  A.  Maxwell,  and 
Henry  E.  Maxw:ell,  as  executor  of  the  last  will  of  Samuel 
Maxwell,  deceased,  and  trustee  of  the  estate.  The  object 
of  her  suit  was  to  obtain  a  divorce  and  the  custody  of 
their  two  minor  children,  and  to  have  awarded  to  her  the 
undivided  one-ninth  interest  of  her  husband  in  the  estate 
of  his  deceased  father,  Samuel  Maxwell,  which  was  al- 
lcge<l  to  be  in  the  possession  and  under  the  control  of  the 
defendant   Henry   E.    Maxwell   as  executor  and   trustee. 
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The  defendant  husband  did  not  appear,  and  trial  was 
had  to  the  court  upon  plaintiff's  petition  and  the  answer 
thereto  of  Henry  E.  Maxwell.  The  court  found  in  plain- 
tiff's favor,  granting  her  a  divorce  and  custody  of  the 
minor  children,  and  assigned  and  awarded  to  her  the 
undivided  one-ninth  interest  of  her  husband  in  the  estate 
of  his  father.  The  defendant  Henry  E.  Maxwell  alone 
jippeals. 

The  points  argued  in  appellant^s  brief  and  relied  upon 
by  him  for  a  reversal  may  be  conveniently  stated  as  fol- 
lows: (a)  That  the  lower  court  erred  in  overruling  his 
special  appearance  and  motion  to  quash  the  service  of 
.summons  made  upon  him  in  Douglas  county,  (b)  That 
as  the  will  of  Samuel  Maxwell  gave  his  widow,  Elizabeth 
A.  Maxwell,  a  life  estate  in  all  his  property,  and  directed 
that  upon  her  death  all  the  property  should  be  sold  and 
<*on verted  into  money,  an  equitable  conversion  thereof 
took  place  upon  the  testator's  death,  and  that  it  is  now 
all  personalty,  and  that  as  final  distribution  of  the  estate 
has  not  been  made  by  the  county  court  of  Dodge  county, 
where  the  administration  is  pending  final  distribution, 
the  property  sought  to  be  awarded  to  the  plaintiff  in  this 
suit  is  in  custodia  legiSy  and  hence  cannot  be  reached  by 
this  or  any  other  process;  that,  on  account  of  a  possible 
conflict  between  the  judgment  i*endered  in  this  case  and 
the  judgment  of  the  county  court  of  Dodge  county  to  be 
rendered  on  final  distribution,  he  may  be  retiuired  to  pay 
the  money  twice,  (d)  That  there  is  no  legal  way  by 
which  the  interest  of  the  defendant  husband  in  his  father  s 
estate  can  be  reached  by  or  awarde<l  to  plaintiff,  (e) 
That  the  defendant  Jacob  A.  Maxwell  having  been  absent 
and  unheard  of  for  more  than  seven  years,  the  legal  pre- 
sumption of  his  death  obtains  and  defeats  the  suit. 

Consideration  of  these  questions  requires  a  somewhat 
extended  statement  of  the  petition.  On  September  21, 
1918,  the  plaintiff  filed  her  positively  verified  petition 
against  defendants,  setting  forth  the  following  facts, 
which  are  sustained  by  the  evidence,  to  wit:     That  she 
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was  maiTied  to  the  defendant  Jacob  A.  Maxwell  in  Lin- 
coln on  November  23,  1898,  and  thereafter  in  1906  they 
removed  to  Dodge  county,  where  she  has  ever  since  re- 
sided; that  plaintiff  and  her  husband  resided  together  in 
Fremont  until  April  9,  1911;  that  three  children  were 
born  to  them,  one  a  daughter  who  is  now  of  age,  another 
daughter  KJ  years  of  age,  and  a  son  14  yeare  of  age;  that 
these  children  have  resided  at  Fremont  with  their  mother 
at  all  times  since  April  9,  1911,  on  wiiich  latter  date  the 
defendant  husband,  being  then  an  able-bodied  man  of  the 
age  of  43  years,  deserted  and  abandoned  plaintiff  and  his 
children,  and  ever  since  has  been  wilfully  absent  from 
them  without  just  cause  or  excuse  and  has  not  contributed 
to  their  support ;  that  after  her  husband's  desertion  plain- 
tiff secured  employment  as  a  clerk  in  a  local  store,  and 
for  the  seven  years  next  before  the  filing  of  the  petition 
has  by  her  earnings  wholly  supported  and  maintained 
herself  and  the  children,  and  that  the  whereabouts  of  the 
defendant  husband  has  been  unknown  to  her  ever  since 
his  departure,  notwithstanding  that  she  has  made  investi- 
gation and  inquiry  to  ascertain  the  same.  As  bearing 
upon  the  interest  of  her  husband  in  his  father's  estate, 
the  plaintiff*  in  her  petition  further  alleged  that  Samuel 
Maxwell,  father  of  her  husband,  die<l  testate  on  February 
11,  1901,  a  resident  of  Fremont,  in  Dodge  county,  and 
seised  of  real  and  personal  property;  that  by  his  will, 
after  making  certain  spetdfic  bequests,  he  gave  and  be- 
cjueathed  all  the  residue  of  his  pi-operty  to  his  widow, 
Elizabeth  A.  Maxw^ell,  for  life,  and  directed  that  on  her 
death  the  estate  be  sold  and  converted  into  cash  and  dis- 
tributed in  equal  shares  to  his  nine  children,  of  whom  the 
defendant  Jacob  A.  Maxwell  is  one;  that  said  will  was 
duly  admitted  to  probate  in  the  county  court  of  Dodge 
county,  Nebraska,  in  the  year  1901,  and  the  defendant 
Henry  E.  Maxwell,  the  executor  named  therein,  was  duly 
appointed  and  qualified  as  such  executor;  that  due  notice 
to  creditors  was  given  and  all  claims  barred  and  all  debts 
and  charges  paid.     The  petition  further  avers,  and  there 
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iH  some  evidence  tending  to  support  the  averment,  that 
Henry  E.  Maxwell,  more  than  ten  years  before  the  com- 
mencement of  this  action,  fully  completed  the  administra- 
tion of  the  estate  except  tinal  distribution,  and  that  at 
about  that  time  it  was  mutually  agreed  between  him  and 
the  other  heirs  that  he  should  continue  in  possession  and 
control  of  the  assets  of  the  estate,  paying  the  widow  an 
allowance  from  the  income  thereof,  and  on  her  death 
convert  the  property  into  cash  as  provided  by  the  will; 
that,  while  defendant  Henry  E.  Maxwell  continues  in  his 
office  as  executor  of  the  estate,  he  does  so  as  trustee  of  the 
l)roperty  for  the  widow  and  children;  that  there  is  now 
in  his  hands  more  than  f20,000  in  cash,  mortgages,  and 
other  securities,  together  with  260  acres  of  land  in  Cass 
county  and  22  acrcs  in  Dodge  county,  Nebraska,  which 
ai\j  fully  described  in  the  petition  and  of  which  the  tes- 
tator died  seise<l.  The  petition  further  alleges  that  the 
value  of  the  one-ninth  interest  of  the  defendant  Jacob  A. 
Maxwell  in  the  estate  is  |10,000,  and  that  ))laintilT  has  no 
l)roperty  whatever  for  the  support  and  maintenance  of 
herself  and  children.  There  were  other  allegations  upon 
which  to  found  an  injunction  against  the  defendant 
(^xecutor  disposing  of  any  of  the  property.  Plaintiff 
prayed  for  an  absolute  divorce,  custody  of  the  minor 
children,  and  that  the  court  award  and  decree  to  her  the 
undivided  one-ninth  interest  and  share  of  Jacob  A.  Max- 
well in  the  estate' of  Samuel  Maxwell,  deceased,  for  the 
support  and  maintenance  of  herself  ^nd  minor  children 
and  as  alimony  and  as  her  distributive  share  of  the  prop- 
ovtx  of  her  husband,  and  that  the  defendant  executor  be 
i-equired  to  answer  as  to  the  property  of  defendant  Jacob 
A.  Maxwell  in  his  possession  and  be  oi'dered  and  directed 
to  pay  over  to  plaintiff  on  the  death  of  the  widow, 
Elizabeth,  one-ninth  part  of  said  estate,  and  be  per- 
pttually  enjoined  from  delivering  or  surrendering  the 
«ame  to  Jacob  A.  Maxwell,  or  any  one  other  than  the 
plaintiflF;  and  that  notice  be  given  to  defendant  Henry  E. 
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Maxwell^  and  for  other  relief.  The  widow,  Elizabeth,  is 
«iill  living. 

Upon  the  tiling  of  this  petition  a  temporary  restraining 
<>i*der  was  granted  by  the  court  enjoining  the  defendant 
Jacob  A.  Maxwell  from  collecting,  receiving,  or  assigning 
any  part  of  his  undivided  interest,  and  also  ordering  that 
a  copy  of  the  order,  together  with  a  copy  of  the  petition 
in  the  cause,  be  served  upon  the  defendant  Henry  E.  Max- 
well, which  was  done  on  February  26, 1919.  On  February 
18,  1919,  another  order  was  entered  enjoining  the  appel- 
lant from  delivering  or  surrendering  to  Jacob  A.  Maxwell 
or  to  any  one  else  any  part  of  the  undivided  one-ninth  in- 
terest. On  March  24,  1919,  Henry  E.  Maxwell,  the  ap- 
pellant, filed  a  motion  to  quash  the  service  of  the  sum- 
mons made  upon  him  by  the  sheriflf  of  Douglas  ^punty, 
and  objecting  to  the  jurisdiction  of  the  court  oyer  his 
person.  The  grounds  of  this  motion  were  that  the  sum- 
mons was  issued  and  served  without  authority  of  law, 
and  is  null  and  void,  and  that  the  appellant  then  was, 
and  for  more  than  30  years  theretofore,  had  been  a  resi- 
<Lnt  of  Douglas  county,  and  at  no  time  a  r^ident  of 
Dodge  county.  Then  follows  the  fourth  ground  of  the 
motion,  which  is  as  follows:  "That  the  allegations  of  the 
l)laintiflf's  petition  herein  show  on  their  face  that  the  will 
of  said  Samuel  Maxwell,  deceased,  worked  an  equitable 
conversion  of  his  real  estate  into  personalty  at  his  death, 
and  that  the  legal  title  to  the  whole  of  said  estate  is 
A'ested  in  this  impleadeil  defendant  as  executor  of  said 
will,  subject  to  the  life  estate  of  Elizabeth  A.  Maxwell, 
until  the  final  settlement  of  said  estate  and  distribution 
thereof,  pursuant  to  the  terms  of  said  will.'' 

On  May  10,  1919,  his  motion  was  oven'uled,  and  on 
^lay  15,  1919,  plaintiff  filed  a  motion  and  affidavit  for 
service  by  publication  on  the  defendant  Jacob  A.  Max- 
well and  an  order  for  such  service  was  made  on  the  same 
day.  On  June  6,  1919,  pi*oof  of  publication  of  the  notice 
was  filed.  It  will  be  borne  in  mind  that  the  summons 
Avas   servHl   ui)on    the  defendant    Henrv^   E.   Maxwell   in 
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])ougIas  county  on  rebniary  26,  1919,  and  that  applica- 
tion for  service  by  publication  upon  the  defendant  Jacob 
A.  Maxwell  was  not  made  until  May  15,  1919.  Appellant 
contends  that  the  service  was  invalid  and  the  issuance  of 
the  summons  unauthorized  for  the  reason  that  the  action 
under  section  7580,  Kev.  St.  1913,  could  not  be  deemeil 
to  be  commenced  or  brought  until  the  date  of  the  first 
publication  of  the  notice,  and  hence  that  the  action  could 
not  be  deemed  '^rightly  brought"  under  section  7627,  Rev. 
8t.  1913,  at  the  time  the  summons  was  issued.  In  a 
word,  appellant  contends  that  the  summons  was  prema- 
turely issued  and  the  service  thereof  should  have  been 
<iuashed.  On  the  other  hand,  appellee  contends  that,  as 
plaintiff  was  a  resident  of  Dodge  county,  and  the  action 
was  one  for  divorce,  under  section  1567,  Rev.  St.  1913,  the 
action  was  rightly  brought  within  the  meaning  of  section 
7627  on  the  filing  of  her  petition,  and,  under  the  authority  . 
of  Eager  v.  Eager,  74  Neb.  827,  holding  that  the  district 
court  may  send  its  original  process  to  any  part  of  the 
state  unless  restricted  by  statute,  that  the  court's  order 
of  September  21,  1918,  directing  that  service  of  summons 
be  had  in  Douglas  county  upon  the  defendant  Henry  E. 
Maxwell  was  a  valid  order  in  the  exercise  of  the  court's 
original  powers  as  a  court  of  equity.  We,  however,  do  not 
think  it  necessary  to  discuss  these  respective  contentions 
for  the  reason  that  we  have  come  to  the  conclusion  that 
the  motion  to  quash  the  service  invoked  the  powers  of  the 
court  on  the  merits  of  the  controversy  and  constituted  a 
general  appearance,  thereby  waiving  all  defects. 

We  have  set  out  the  allegations  of  the  petition  at  some 
length  as  they  are  for  the  most  part  not  seriously  denie<l 
and  are  established  by  the  evidence.  The  fourth  ground 
<»f  the  motion  to  quash,  which  we  have  heretofore  set  out, 
in  our  judgment,  amounted  to  a  general  demurrer  to  the 
pt^tition.  Referring  to  the  allegations  of  the  petition  it 
invoked  the  l^al  proposition  that  the  will,  by  directing 
the  sale  of  the  real  estate,  worked  an  equitable  conver- 
sion of  all  the  real  estate  into  personalty  at  the  time  of 
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the  testator's  death,  and  the  kgal  title  to  which  was 
vested  in  the  defendant  executor,  subject  only  to  the  life 
efetate  of  the  widow,  Elizabeth,  until  the  final  settlement 
and  distribution  of  the  estate,  thereby  putting  the  prop- 
erty beyond  the  reach  of  plaintiff's  action.  The  necessary 
inference  from  these  statements  is  that  the  petition  failed 
to  state  a  cause  of  action  against  appellant  and,  as  to 
him,  should  be  dismissed.  It  is  true  that  no  dismissal 
was  asked,  but  it  is  likewise  true  that  none  is  asked  by  a 
general  demurrer.  We  are  convinced  that  the  moving 
defendant  entered  upon  the  merits  of  the  controversy  in 
asKigning  his  fourth  ground,  which  brought  him  within 
the  rule  of  this  court  as  constituting  a  general  appear- 
ance. Bankers  Life  his.  Co,  v.  Rohhins,  59  Neb.  170, 
was  a  case  in  many  respects  very  similar,  and  the  re- 
marks of  Sullivan,  Judge,  in  that  opinion  are  peculiarly 
applicable  to  this  case.  The  rule  there  laid  down  is  as 
follows:  "If  a  defendant  invoke  the  judgment  of  the 
court  in  any  manner,  upon  any  question,  except  that  of 
tJie  power  of  the  court  to  hear  and  decide  the  controversy, 
his  appearance  is  general."  This  rule  is  supported  by 
ol...  decisions  of  this  court:  /AUie  v.  Modern  Woodmeti 
oj  America,  89  Xeb.  1;  ffakow  r.  Tate,  93  Neb.  198.  Un- 
less the  appellant  intended  to  invoke  the  powers  of  the 
court  by  the  fourth  ground  of  his  motion  and  secure  a 
dismissal  of  the  action  as  to  himself,  it  was  meaningless 
()]•  surplusage.  We  hold  that  it  was  an  tntry  upon  the 
iLerits  of  the  case,  and  therefore  (*onstituted  a  voluntary 
general  appearance,  and  that  there  was  no  error  of  the 
\()\\'^.v  court  in  overruling  the  motion.  After  appellant's 
motion  .to  quash  was  overruled,  he  filed  an  answer,  ap- 
j»earcd  at  the  trial,  cross-examined  plaintiff's  witness, 
and  even  testified  himself. 

The  will  of  Samuel  Maxwell  contained  the  following: 
^*(/n  the  death  of  my  beloved  wife  all  my  estate  of  every 
name  and  kind  shall  be  sold  and  the  proceeds  tfaei*eof 
divided  equally  among  my  children" — and  appellant  con- 
tends that  this  provision  worked  an  equitable  conversion 
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of  the  real  estate  into  personalty  at  the  time  of  the  testa- 
tor's death.  In  this  we  think  appellant  is  right.  Chick 
V.  Ives,  2  Neb.  (Unof.)  879;  In  re  Estate  of  WillUs,  88 
Neb.  805;  Gotchall  v.  Gotchall,  98  Neb.  730;  Coyne  v. 
Davis,  98  Neb.  763.  And  in  this  opinion  we  shall  treat 
the  undivided  one-ninth  interest  as  pensonalty. 

Appellant  next  contends  that  the  pi-operty  is  in  cus- 
todia  leffis,  and,  hence,  *^cannot  be  reached  by  attachment, 
garnishment,  or  other  legal  process,"  citing,  among  others, 
the  cases  of  Hturievant  v.  Bohn  Hash  <6  Door  Co.,  59  Neb. 
82;  Veith  r.  Ress,  60  Neb.  52,  and  Anheuser-Busch  Brew- 
ing Ass'n  r.  Hier,  52  Neb.  424,  in  support  of  his  conten- 
tion. In  the  Hturtevant  case  money  w^as  about  to  be  paid 
to  the  clerk  of  the  district  court  to  be  distributed  under 
its  decree,  and  this  court  held  that  it  was  in  custodia 
legist,  and,  hence,  not  subject  to  garnishment  process 
issued  by  the  county  court,  citing  the  Hier  case,  which 
we  shall  presently  notice  in  support  of  its  conclusion.  In 
the  Veith  case  this  court  held  that  partnership  property 
in  the  hands  of  a  receiver  was  in  the  custody  of  the  law 
and  could  not  be  reached  by  garnishment.  The  reason 
for  the  rule  is  well  stated  in  the  opinion  in  the  Hier  case 
in  the  following  language :  "The  rule  that  pei*sonal  prop- 
erty in  eustodia  legis  is  not  subject  to  attachment  or 
garnishment  was  adopted  for  the  protection  of  the  officer, 
and  to  avoid  collision  of  authority."  It  must,  we  think, 
be  concealed  that,  if  the  judgment  of  the  district  court  in 
this  case  will  conflict  with  any  lawful  judgment  of  the 
county  court  of  Dodge  county  hereafter  to  be  rendered  on 
final  distribution,  this  property  is  in  eustodia  legis  and 
beyond  the  reach  of  process  in  this  case.  But  we  do  not 
think  such  a  conflict  of  judicial  authority  legally  possible. 
The  disposition  of  the  estate  is  definitely  fixed  by  the 
terms  of  the  will  alone,  -and  does  not  depend  upon  any 
possible  order  or  judgment  of  the  county  court.  The  will 
is  unambiguous,  and  has  been  duly  admitted  to  probate 
without  objection,  and  all  parties  have  acquiesced  in  its 
pi-ovision.     There  are  no  rival  claimants  and  no  creditor. 
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and  a  complete  inventory  of  the  estate  was  made.  Be- 
Hides,  this  is  a  divorce  action,  and  the  judgment  is  merely 
for  the  purpose  of  fixing  the  status  of  the  parties  to  it 
and  the  wife's  interest  in  the  pi-operty.  Appellant  sug- 
gests the  sup|>ositious  contingency  of  the  death  of  Jacob 
A.  Maxwell  before  the  order  of  final  distribution  is  made 
in  the  county  court  and  before  the  order  is  made  direct- 
ing  him  to  pay  the  one-ninth  share  in  cash  to  the  heirs. 
We  do  not  think  such  an  order  within  the  range  of  lawful 
])0ssibility,  since  the  judgment  of  the  district  court,  con- 
sideied  either  as  an  enforced  assignment  of  the  husband  s 
oneninth  interest  to  the  wife  or  as  an  adjudication  of  her 
interest  in  his  property,  exhausts  the  fund  and  there 
would  be  nothing  for  the  heirs  to  take.  Every  marrie<l 
man  in  this  state  holds  his  projierty  subject  to  the  in- 
choate interest  of  his  wife  therein,  which  interest  comes 
into  existence  either  upon  his  death  or  a  divorce  on  any 
>»round  except  the  wife^s  adultery.  His  estate  descends 
or  is  deviseil  or  be(]ueathed  subject  to  this  interest  and,  if 
it  is  the  whole  of  a  fund,  as  in  this  case,  the  heirs  take  no 
interest  therein.  If  considered  as  an  assignment  or  an 
appropriation,  the  result  is  that  the  husband  will  not  die 
seised  of  it  and  the  heirs  have  no  interest.  This  suffl- 
<'iently  distinguishes  the  instant  case  from  the  cases  cited. 
Our  conclusion  on  this  point  is  that  this  one-ninth  interest 
is  not  in  custodia  leyis  within  the  meaning  of  the  inile 
There  is,  therefore,  no  possibility  that  appellant  will  have 
to  pay  this  money  twice. 

Appellant  next  contends  that  there  are  no  legal  means 
whatever  by  which  this  undivided  interest  of  Jacob  A. 
Maxwell  can  be  reached  and  appropriates!  to  the  support 
f>f  his  wife  and  children,  and  suggests  that  the  only  way 
by  which  this  judgment  may  be  sustained  is  by  judicial 
legislation,  but  we  think  his  contention  is  without  merit. 
Section  1584,  Rev.  St.  1913,  is  as  follows:  "Upon  every 
divorce  from  the  bonds  of  matrimony  for  any  cause  ex- 
cepting that  of  adultery  committed  by  the  wife,  and  also 
upon  every  divorce  from  bed  and  l>oard,  from  any  cause. 
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if  the  estate  and  eflfects  restored  or  awarded  to  the  wife 
shall  be  insufficient  for  the  suitable  support  and  mainte- 
iiance  of  herself  and  such  children  of  the  marriage  as  shall 
•  be  committed  to  her  care  and  custody,  the  court  may 
further  decree  to  her  such  part  of  the  personal  estate  of 
tht  husband  and  such  alimony  out  of  his  estate  as  it  shall 
deem  just  and  reasonable,  having  regard  to  the  ability  of 
the  husband,  the  character  and  situation  of  the  parties, 
and  all  other  circumstances  of  the  case." 

It  will  be  noted  that  the  foregoing  section  expressly'  em- 
powers the  court,  upon  granting  a  divorce  where  the  wife 
is  innocent  of  adultery,  to  awai'd  her  "personal  estate  of 
the  husband.''  We  think  the  undivided  one-ninth  interest 
of  the  husband  is  pei'sonal  estate  within  the  meaning  of 
the  section  quoted,  and  that,  under  it,  the  court  had  juris- 
diction to  award  it  to  the  plaintiff.  The  term  "personal 
estate"  is  one  of  wide  signification  and  includes  everj- 
thing,  not  real  estate,  which  has  an  exchangeable  value 
itv  goes  to  make  up  one's  wealth  or  estate.  32  Cyc.  648; 
IjOw  v.  Rees  Printing  Co.,  41  Neb.  127.  And,  even  if  the 
defendant  husband's  interest  were  i-egaitled  as  real  estate, 
the  objection  would  still  be  unavailing,  since  section  1587, 
Kev.  8t.  1913,  by  clear,  reasonable  inference,  authorized 
the  court  to  award  real  estate  of  the  husband  to  an  inno- 
cent wife  upon  a  divorce  being  grante<l,  where  the  decree 
awards  it  to  her  in  express  terms.  Cizek  r.  Cizek,  7fi 
Neb.  797,  cite<l  by  appellant,  relates  solely  to  real  estate, 
and,  also,  was  deinded  before  the  enactment  of  section 
1587,  and,  hence,  has  no  bearing  upon  this  case. 

In  GaMcr  v.  Estate  of  G aster,  92  Neb.  6,  11,  this  court 
said  with  reference  to  section  1587,  Rev.  8t.  1913:  "The 
amended  section  leaves  it  to  the  discretion  of  the  court  to 
award  to  the  innocent  party  a  share  or  interest  in  t\\%} 
real  estate  of  the  guilty  party."  In  Rhoades  r.  Rhoades, 
78  Neb.  4&5,  this  court  held  that  an  innocent  wife  could 
maintain  an  action  for  alimony,  where  she  sought  merely 
the  appropriation  of  real  estate  of  her  hnsband,  upon 
sei-vice   by    publication,    and    further    held    as    follows: 
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''Semce  by  publication  is  authorized  by  section  77  of  the 
Code  in  an  action  by  a  wife  for  alimony  and  support 
of  her  child  against  the  husband,  who  deserted  his  family 
and  became  a  nonresident  of  the  state,  where  the  only 
relief  sought  is  the  appropriation  of  the  real  estate  of  the 
husband,  situated  in  the  county  where  the  action  is 
brought,  to  the  payment  of  the  amount  that  should  be 
allowed  for  such  alimony  and  support.  Huch  an  action 
is  substantially  one  in  rem,  and  the  court  has  jurisdiction 
upon  the  completion  of  the  service  by  publication  to  de- 
cree the  relief  sought. 

"In  such  an  action,  residence  of  the  wife  in  the  county 
where  the  property  of  the  husband  is  situated  is  not  re- 
quired.'' 

In  re  Estate  of  Htrahan,  93  Neb.  828,  this  court  held: 
"Under  the  present  law  the  interest  of  the  wife  in  the 
ptiiBonal  property  of  her  husband  is  similar  to  that  of  a 
silent  partner.'' 

In  Hays  v.  Hays,  75  Xeb.  728,  this  court  said :  "Where 
a  court  has  jurisdiction  of  the  parties,  its  authority  to 
grant  a  divorce  carries  with  it  authority  to  adjust  the 
Ijroperty  rights  of  the  parties  with  respect  to  pei*sonal 
ju'operty  within  its  jurisdiction." 

It  is  too  firmly  established  in  the  jurisprudence  of  this 
state  to  be  (juestioned  that  in  a  divorce  suit,  where  the 
court  has  jurisdiction  of  the  parties,  it  has  power  to  ad- 
just all  their  respective  property  interests. 

The  case  of  Cation  i\  Catton^m  Wash.  130,  is  much  like 
the  instant  case  in  this  respect.  In  the  Vatton  case  the 
wife  brought  an  action  for  divorce  in  King  county,  seek- 
ikg  tx)  appropriate  certain  real  estate  in  Grant  county  and 
other  real  estate  and  pei*sonal  property  in  Pierce  county. 
Defendant  transferre<l  his  Pierce  county  property  to  a 
third  person  and  some  of  his  property  was  taken  under 
execution.  Hy  supplemental  bill  plaintiff  brought  in  the 
transferees  and  the  sheriff  who  held  the  execution  to 
restrain  them  from  disposing  of  the  property.  The  deci^ee 
granted  the  wife  a  divorce,  found  the  transfers  fraudulent 
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iind  void,  aud  awarded  the  wife  <?ertaiH  of  the  ptx)perty. 
The . Washington  statute  is  similar  to  our  own,  and  the 
court  in  sust-aining  the  decree  said :  ^'The  dUispositioH  of 
the  property  of  tlie  parties  is  an  iiK-ident  to  the  divorce. 
Where  the  property  is  brought  into  tfce  action  by  descrip- 
tion, the  court  thei-eafter  apquires  jurisdiction  over  it. 
Otherwise,  it  would  be  necessary  to  bring  an  action  in 
each  county  where  the  parties  may  liave  property.  This 
was  not  the  intention  of  the  statute.  Hection  204,  Kem.  & 
iUl.  Code,  which  provides  that  actions  for  possession  of, 
or  affecting  the  title  to,  i*eal  estate  shall  be  commenced  in 
the  county  where  the  subject  of  the  action  is  situated, 
clearly  does  not  apply  to  divorce  actions,  because  the  resi- 
dence of  the  plaintiff  determines  where  such  action  shall 
he  brought.  The  superior  court  of  King  county,  there- 
fore, had  jurisdiction  over  the  property  of  the  parties  in 
IMerce  county.'' 

In  Werner  r.  O-Hricn,  50  Kan.  724,  the  court  sustained 
a  judgment  rendered  cm  constructive  service  which  ap- 
propriated land  in  that  state  of  a  nonresident  defendant 
for  his  wife's  alimony,  though  the  land  was  not  situated 
ill  the  county  where  the  action  was  bi-ought  and  no  step 
was  taken  U\  bring  the  property  within  the  control  of  the 
court  other  than  the  commencement  of  the  suit  ami  pub- 
lication of  the  notice.  The  court  said :  "A  seizure  of 
liuid  in  such  a  case  is  little  more  than  a  form.  The  essen- 
tial matter  is  that  the  defendant  shall  have  legal  notice  of 
the  propow*<l  a]>propriation,  and  this  is  affoi*ded  by  the 
];ublication  notice  which  warns  the  defendant  that  one 
of  the  purposes  of  the  proceeding  is  the  sequestration  of 
the  land.  It  refers  interested  parties  to  the  petition,  in 
Avhich  the  land  is  definitely  described,  and  wherein  it  is 
asked  that  the  land  be  set  apart  as  alimony.  A  formal 
seizure  is  no  moi-e  essential  to  the  jurisdiction  of  the 
court  in  a  proceeding  of  this  kind  than  in  an  action  to 
<|uiet  title  to  land  based  alone  on  constructive  service.'' 

We  think  this  reasoning  conclusive.  In  the  instant 
case,  both  the  petition  and  the  published  notice  set  forth 
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the  purposes  of  the  action  with  particularity,  definitely 
described  and  identified  the  property  sought  to  be  appro- 
priated, refftn*ed  to  the  will  of  Samuel  Maxwell  and  its^ 
probate,  and  that  it  directed  the  property  devised  thereby 
and  described  in  the  petition  to  be  sold  upon  the  death 
of  the  widow  and  the  proceeds  to  be  divided  equally 
among  the  nine  children,  of  whom  the  defendant  husband 
was  one.  We  think  this  sufficient  to  bring  the  undivided 
une-ninth  interest  of  the  defendant  husband  within  the 
jurisdiction  of  the  court.  Other  cases  on  the  subject  are: 
Twing  v.  OWIeara^  59  la.  326;  Blackinton  v.  Blackintoti, 
141  Mass.  432;  Longhotham  v.  Longhothaniy  119  Minn. 
139;  Thurston  i\  Thurston,  58  Minn.  279;  Sanfard  v.  San- 
ford,  5  Day  (Conn.)  353. 

At  the  time  of  the  trial  in  the  lower  court  the  defend- 
ant husband  had  been  absent  and  unheai*d  of  for  about 
eighf  years,  and  from  this  fact  appellant  argues  that  the 
presumption  of  death  must  be  indulged,  which,  of  course, 
would  bar  the  suit.  In  considering  this  proposition,  it  is 
necessary  to  refer  to  the  evidence.  The  evidence  shows 
that,  when  this  husband  left  his  wife  and  children  on 
April  9,  1911,  there  were  local  pressing  bills  against  hiiu 
for  the  necessaries  of  life;  that  plaintiff  had  told  him 
that,  if  he  could  not  make  a  living  for  the  family,  she 
could,  but  would  not  make  a  living  for  him  also;  that  she 
was  on  the  point  of  writing  appellant  about  the  situa- 
tion ;  that  he  had  been  working  for  Marshall  Brothers,  of' 
Arlington,  in  the  nursery  business,  and  told  plaintitf 
that  he  had  f500  coming  to  him  from  them,  when,  in  fact, 
he  was  indebted  to  them  to  the  extent  of  |431,  which  ai)- 
pellant  afterward  paid  and  charged  against  his  dis- 
tributive share  of  the  estate;  that  he  had  been  careless  in 
liis  personal  habits;  that  he  left  stealthily,  leaving  his 
team  at  Niobrara.  After  he  left  plaintiff  secured  a  clerk- 
ship in  a  store  and,  ever  since,  has  continuously  worked 
for  wages,  an<l  fi-om  her  earnings,  not  only  paid  up  the 
local  bills,  but  supported  herself  and  children  and  edu- 
cated  them.     Tuder  these  circumstances   we  think  that 
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there  are  I'easons  other  than  death  to  account  for  his  con- 
tinued absence  and  silence.  It  is  quite  possible  that  ap- 
pellant cannot  invoke  the  presumption  of  death  as  against 
the  wife,  but,  for  the  purpose  of  this  opinion,  we  assume 
that  he  can.  The  presumption  of  death  does  not  obtain 
in  every  case  of  a  person  being  absent  and  unheard  from 
for  a. period  of  seven  years.  It  depends  upon  the  cir- 
(*umstances.  In  McLaughlin  t'.  Sovereign  Vamp,  W.  O. 
\V.,  97  Neb.  71,  this  court  said:  "The  best  authorities, 
with  substantial  unanimity,  hold  that  whether  seven 
years'  continued  absence  from  one's  usual  place  of  resi- 
dence will  raise  the  presumption  of  death  must  depend 
largely  upon  the  circumstances  and  conditions  of  each 
l)articular  case."  We  hold  that  the  circumstances  and 
conditions  of  the  instant  case  are  suflBcient  to  rebut  any 
l>resumption  of  death  that  might  arise  from  the  husband's 
4'()ntinued  absence  and  silence,  and  that  it  does  not  obtain. 
This  seems  too  clear  to  require  the  citation  of  authori- 
ties, but  they  will  be  found  in  L.  K.  A.  191515,  728,  740, 
Modern  Woocbncn  of  America  r.  Ohromley,  41  Okla.  532. 
Also,  Seeds  r.  Grand,  Lodge,  A,  O.  l',  \\\,  93  la.  175. 

While  there  is  no  one  here  to  challenge  the  sufficiency 
(if  the  evidence  to  sustain  the  decree  of  divorce,  we  have 
nevertheless  examined  it  and  find  that  it  is  amply  suffi- 
cient. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  right,  and  we  recommend  that  it  be 
affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
I  he  court. 

Affirmed. 
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ELB.\N0R    I.     FOOTE    ET    AL.,    APPELLANTS,     V.     GeORGE     R. 

Chittenden  et  al.,  appellees. 

Filed  July  20,  1921.    No.  21495. 

1.  Pleading:  Proof.  A  party  will  not  be  permitted  to  plead  one 
caKtse  af  action  and  upon  the  trial  rely  on  proof  establishing  a 
different  cause.     The  allegations  and  proof  must  agree. 

2.  Goimt7  Oourta:  Ck>nBTS  of  Rrcobd.  In  Nebraska,  county  courts 
ase  oourts  o£  record.  They  have  exclusive  original  jurisdiction 
of  guardianship  and  probate  proceedings,  and  as  to  such  matters 
they  are  courts  of  general,  superior,  and  ^not  inferior,  jurisdic- 
tion. Their  records  Import  yerity,  and  their  proceedings  possess, 
as  a  rule,  the  same  presumptions  of  jurisdiction  and  regularity 
as  are  possessed  by  courts  of  superior  comn>on-law  jurisdiction. 
All  matters  necessary  to  give  the  court  jurisdiction,  upon  which 
the  record  is  silent,  are  presumed. 

3  Ouardian  and  Ward:  Guardian's  Sale:  Notick  to  Nonresident 
MiNORSw  The  failure  to  give  notice  to  nonresident  minors  of  an 
application  made  to  a  county  court  of  Nebraska  for  the  appoint- 
ment of  a  guardian  to  take  charge  of  and  conserve  their  prop- 
erty located  in  this  state  is  not  such  a  jurisdictional  defect  as 
will  render  a  sale  of  the  property  of  such  minors  made  by  the 
guardian  so  appointed,  under  a  Uceiise  issued  by  the  proper  dis- 
trict court,  void  or  subject  to  collateral  attack. 

Appeal  from  tlie  district  court  for  Buffalo  county: 
HiirNO  O.  Hostetleu,  Judge.     Affirmed. 

John  N.  Dryden  aud  A'.  P.  McDonald,  for  appellants. 

//.  M.  Sinclair,  Fred  A.  Xi/e,  John  A.  Miller  and 
Jfinaker,  Ki^ld  &  Delehant,  contra, 

Uoai'd  before  Letton,  Day  and  Dean,  J  J..  Clements 
and  Morning,  District  Judges. 

Clements  (K.  J.),  District  Judge. 

This  is  an  action  to  determine  adverse  claims  to  two 
city  lots  situated  in  Kearney,  Nebraska.  The  plaintiflfs 
claim  title  through  the  will  of  Sarah  H.  T^ffingwell,  who 
died  February  17,  1896,  seised  of  said  property.  The  de- 
fendants (*laim  title  to  or  interest  in  said  lands  from  the 
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same  source,  under  a  sale  by  the  guai'dian  of  the  plain- 
tiffs, who  were  then  nonresident  minors,  under  a  license 
from  the  district  court  for  Buffalo  county,  Nebraska. 
Walter  W.  Barney,  the  guaiilian  who  made  the  sale,  was 
appointed  by  the  county  court  of  said  county  on  July  23, 
1903,  at  which  time  plaintiffs  were  aged  Ave,  ten,  and 
fourteen  years,  respectively,  and  i^esided  in  the  state  of 
Pennsylvania.  The  plaintiffs  assail  the  validity  of  the 
sjppointment  of  said  guardian  by  the  county  court,  but 
stipulate  in  the  record  that  the  proceedings  in  the  dis- 
trict court  with  reference  to  said  guardian's  sale  were 
comi)lete  and  regular  in  all  respects;  that  said  sale  was 
conflrmed  and  the  guardian  was  ordered  to  and  did  exe- 
cute a  deed  to  the  purchaser,  Samuel  J.  Kair;  that  said 
purchaser  took  possession  of  said  premises  under  said 
deed  on  May  10,  1904,  and  he,  his  grantees,  and  those  sub- 
sequently succeeding  to  liis  right  and  title  therein,  in- 
cluding the  defendants  herein,  have  ever  since  remained  in 
peaceable  and  adverse  possession  thereof;  that  they  have 
made  valuable  improvements  on  said  premises  and  have 
paid  all  the  taxes  and  assessments  levied  against  same. 

There  is  nothing  in  the  ri^cord  which  tends  to  show  that 
the  appointment  of  Mr.  Barney  as  guardian,  or  the  sale 
of  said  property  so  made  by  him,  was  unnecessary,  or  that 
same  was  not  made  in  good  faith  for  the  purpose  of  pro- 
tecting the  interests  of  the  minors ;  nor  that  the  price  paid 
by  the  purchaser  for  said  lots  was  not  all  they  were 
worth.  No  one  questions  the  good  faith  or  honesty  of 
the  guardian  in  anything  he  did.  It  appears  that  all  the 
proceedings  of  the  courts  and  acts  of  the  guardian  were 
for  the  best  interests  of  the  plaintiffs,  and  that  the  pur- 
chaser at  the  guardian's  sale  and  all  subsequent  grantors 
claiming  through  him  are  purchasers  for  full  value,  with- 
out any  actual  knowledge  of  any  defect  in  any  of  said 
proceedings  or  in  their  title  to  said  property.  Under 
these  circumstances  there  appears  to  be  no  reason,  which 
appeals  to  a  court  of  equity,  which  is  a  court  of  con- 
science, why  all  of  said  proceedings  should  be  declared 
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void  and  the  property  in  question  taken  from  the  de- 
fendants by  plaintiffs  in  an  action  commenced  more  than 
fifteen  years  after  said  sale,  more  than  eleven  years  after 
the  eldest,  and  more  than  two  years  after  the  yonngest  of 
the  plaintiffs  became  of  age.  Plaintiffs  come  into  a 
court  of  cMjuity  and  insist  that  they  are  entitled  to  re- 
cover, not  becau.s(»  of  any  wrong  or  injury  which  has  been 
<loiie  them,  but  because  they  ccmtend  that  a  technical 
rule  of  law  has  been  violatcnl  which  gives  them  the  legal 
right  to  do  so.  If  their  contention  be  correct,  plaintiffs 
must  prevail,  for  courts  of  equity,  as  well  as  court>s  of 
law,  are  bound  by  legal  principles;  but  the  law  will  hot  be 
construed  so  as  lo  work  injustice  if  such  a  result  can  be 
avoided  without  the  violation  of  established  legal  prin- 
ciples or  rules. 

In  their  petition  )>laintiff's  plead  only  two  grcmnds  or 
reasons  for  their  claim  that  the  appointment  of  Mr. 
r»arney  as  guar<lian  is  void,  which  are:  {1)  That  no 
notice  was  given  to  ])laintiffs  of  the  application  for  such 
j'ppointment ;  and  (2)  that  the  bond  in  the  proceedings 
for  the  sale  was  api)roved  bv  the  clerk,  and  riot  bv  the 
court.  The  second  of  these  grounds  has  l>e6n'  wholly 
sdiandoned  and  only  the  first  remains.  No  other  is  pre- 
sented or  argued  in  plaintiffs'  original  brief  herein ;  but; 
in  their  reply  brief,  counselfor  plaintiffs  have  Attempted 
to  introdtice  and  insist  upon  two  other  assei^ted  grounds 
or  reasons,  viz.,  (a)  that  the  application  fdr  the  appoint- 
ment of  said  guardian  was  not  made  by  any  one  author^ 
ized  to  do  so;  and  (b)  that  said  application  failed  to  state 
that  plaintiffs  were  minors,  were  residents  of  IJtiffalo 
c(mnty,  or  had  real  estate  therein. 

'  The  rule  is  elementary  that  the  allegations  and  the 
]>r6of  must  agree.  "A  party  is  not  allowed  to  allege  in 
Ills  petition  one  cause  of  action  and  prove  'another  upon 
the  trial."  Imhoff  v.  House,  30  Neb.  28.  "A  party  will 
not  be  permitted  to  plead  one  cause  of  action  and  upon 
the  trial  rely  upon  proof  establishing  a  different  cause." 
Luce  V.  Foster,  42  Neb.  818.     rounsel's  attempt  to  pre- 
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sent  to  this  court  for  the  first  time  in  their  reply  brief 
causes  of  action  not  pleaded  in  their  petition  nor  pre- 
sented to  the  trial  court  is  a  violation  of  such  rule  and  is 
not  entitled  to  consideration.  We  will  therefore  confine 
ourselves  to  the  consideration  of  the  cause  of  action  pre- 
sented by  the  pleadings. 

In  the  rei?ord  of  the  county  court  of  Buffalo  county  in 
said  guardianship  proceedings,  introduce<l  in  evidence  by 
plaintiffs,  is  an  instrument  labelled,  "Order  for  Hearing 
and  Notice,''  iii  which  order  the  time  for  hearing  of  the 
application  for  guardianship  of  plainti-ffs  is  set,  and  said 
order  concludes  with  these  words,  "and  that  no  notice 
hereivn  be  given,  the  same  being  w^aived.'' 

County  courts  in  Nebraska  have  exclusive  original  juris- 
dictioji  of  guardianship  and  probate  i)roceeding8.  They 
are  courts  of  record,  and  as  to  such  matters  they  are 
courts  of  general,  superior,  and  not  inferior,  jurisdiction. 
^Scott  r.  Floicers,  61  Neb.  G20 ;  Genau  v.  Roderick,  4  Neb. 
(Unof.)  436.  Their  recoi'ds  import  verity,  and  their  pro- 
ceedings possess,  as  a  general  rule,  the  same  presump- 
tions of  jurisdiction  and  regularity  possessed  by  courts 
()f  superior  common-law  jurisdiction.  Where  a  county 
court  possesses  general  jurisdiction  of  a  given  class  of 
subject-matter,  the  possession  of  jurisdiction  assumed  to 
be  exercised  in  a  paHicuIar  case  falling  within  that  class 
is,  in  a  collateral  proceeding,  presumed.  All  matters 
ntcessary  to  give  the  court  jurisdiction,  upon  which  the 
record  is  silent,  are  presumed.  Davis  v,  Hudson,  29  Minn. 
27;  Shroyer  v.  Richmond,  16  Ohio  St.  455.  The  reasons 
for  the  foregoing  rule  are  clearly  stated  in  Davis  v.  Hud- 
son,  supray  which  case  is  cited  in  plaintiffs'  brief  on  an- 
other point.  Of  course,  such  presumptions  will  not  be 
permitted  to  contradict  statements  in  the  record  which, 
as  we  have  seen,  import  verity. 

That  part  of  the  record -above  quoted  therefore  shows 
that  no  notice  of  the  hearing  on  said  application  was 
given  for  the  reason  that  the  same  was  waived.  The 
record  being  silent  as  to  who  waived  notice  and  how  it 
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was  done,  we  must,  under  the  foregoing  rule,  presume 
that  all  parties  who  were  entitles!  to  notice  waived  same 
and  that  such  waiver  was  in  the  form  and  manner  re- 
quired. This  presumption  applies  to  the  father,  mother, 
and  all  persons  sui  juris  to  whom  notice  should  have  been 
given.  The  right  of  such  a  pei-son  to  waive  notice  of  any 
proceeding  to  which  he  is  entitled  is  unquestioned.  The 
Nebraska  statutes  i)rovide  that  no  receiver  shall  be  ap- 
pointed until  after  notice  of  the  time  and  place  of  the  ap- 
plication is  given  to  all  parties  to  be  affected  thereby,  and 
that  "every  ordei'  appointing  a  receiver  without  such 
notice  shall  be  void."  Yet  this  court  has  repeatedly  held 
that  such  notice  may  be  waived.  Farmrrs  iG  Merchants 
Bank  r,  German  Xat.  Iiank\  5!)  Neb.  221>;  Veith  i\  Ress, 
fiO  Neb.  52;  Murphy  r.  FMeUfij  Mut,  Fire  Ins.  Co.,  «»  Neb 
489;  34  Cyc.  125. 

As  the  plaintiits  were  then  minors  they  did  not  have 
capacity  to  make  a  valid  or  binding  waiver  of  any  of  their 
legal  rights,  and,  if  it  were  necessary  to  give  them  notice 
before  the  guardian  could  Ik»  legally  appointed,  then  such 
appointment  was  invalid.  Counsel's  contention  that  such 
notice  to  them  was  re(iuired  is  based  upon  section  1661, 
Rev.  St.  1913,  which  provides  that  the  court  may  appoint 
a  guardian  for  a  nonresident  minor  "after  notice  given  to 
all  persons  interested,  in  such  manner  as  the  court  shall 
order,  and  after  a  full  hearing  and  examination."  In 
their  brief  counsel  for  plaintiffs  say  that  in  Davis  v,  H^id- 
son,  29  Minn.  27,  "it  was  held,  under  a  statute  identical 
with  ours,  that  the  court  could  not  exercise  its  juris- 
diction until  the  provision  respecting  notice  had  been 
complied  with;''  and  that  "the  manner  of  notice  is  com- 
mitted to  the  discretion  of  the  judge,  but  some  notice  is  in- 
dispensable.'' This  is  the  principal  authority  relied 
upon  to  sustain  plaintiff's  contention,  but  neither  in  this 
case,  nor  in  any  other  that  we'  have  been  able  to  find,  in- 
volving a  like  statute,  is  it  said  that  such  notice  must  be 
given  to  the  nonresident  minors  themselves.  The  record 
of  the  guardianship  proceedings  under  consideration  in 
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the  Davis  ca«e  did  not  show  that  notice  had  been  given  to 
jiny  one,  but  the  court  held  that,  **the  records  being  silent 
upon  the  matter  of  notice  of  the  application  for  such  ap- 
pointment, such  notice  is  presumed  in  a  collateral  pro- 
ceeding,*' and  the  guardian's  sale  was  sustained. 

In  a  later  case,  Kurtz  v.  St,  Pavl  d  I).  N.  Co.,  48  Minn. 
339,  the  same  court  passed  directly  on  the  identical  ques- 
tion under  consideration.  In  that  case  the  plaintiflfs  were 
minors  residing  in  Wisconsin  with  their  mother  and  owne<l 
land  in  St.  Louis  county,  Minnesota.  Their  next  of  kin 
Were  their  mother  and  a  married  sister.  The  mother  ap- 
plied to  the  probate  court  of  St.  Louis  county  for  lettei*s 
of  guardianship.  Notice  was  served  on  the  married  sister 
personally,  and  the  court  held  that  the  mother  had  notice 
by  being  herself  the  petitioner.  It  was  contended  that, 
as  no  notice  was  given  to  the  minors  themselves,  the  ap- 
]>ointment  of  the  guardian  and  the  sale  of  the  minors' 
]»roptTty  made  by  her  as  such  were  void.  In  the  opinion 
it  is  said: 

"Notice  of  the  hearing  for  such  a])pointment  is  not  a 
constitutional  prere(]uisite  to  the  jurisdiction  to  name  a 
guardian.  A])pointing  a  guardian  deprives  no  one  of  his 
[property,  and  does  not  change  or  affect  the  title  of  it. 
Letters  of  guardianship  are  merely  a  commission  which 
jdaces  the  proi)erty  of  the  ward  in  the  care  of  an  oflScer 
of  the  court  as  custodian,  and  in  its  effect  is  not  essen- 
tially different  from  the  appointment  of  a  receiver,  or 
temporary  administrator,  a  jurisdiction  which  can  be 
and  fi-equently  is  exercised  before  service  of  any  process. 
The  matter  of  notice  of  an  application  for  the  appoint- 
ment of  a  guardian  is,  therefore,  purely  a  matter  of  stat- 
utory requirenuMit.  ♦  •  ♦  The  statute  clearly  com- 
mits it  to  the  sound  discretion  of  the  judge  to  decide  how 
and  in  what  manner  notice  shall  be  given,  and  to  fix  the 
Icind  of  notice  most  likely  to  serve  the  ends  of  justice,  and 
l)rotect  the  interests  of  the  infants.  Similar  provisions  in 
similar  statutes  are  quite  common,  and  it  is.agi^eed,  with 
one  accord,  that  the  purpose  is  to  give  notice  to  relatives 
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or  next  of  kin  who  are  naturally  interested  in  the  infants 
or  their  estates,  so  as  to  give  them  an  opportunity  to  at- 
tend, if  they  desire,  for  the  purpose  of  giving  the  pi-obate 
court  the  requisite  infoi-mation  as  to  the  nature  and  value 
of  the  estate  of  the  infant,  and  as  to  the  propriety:  or  im- 
propriety of  the  appointment,  as  guai*diau,  of  the  person 
named  in  the  petition.  I'ndcrhill  v.  Dennis,  9  Paige,  202; 
White  V.  Pomcroy,  7  Barb.  (N.  Y.)  040;  Ex  parte  Daw- 
son, 3  Bradf.  Sur.  (N.  Y.)  130.  Notice  to  the  infants  is 
not  the  important  or  essential  thing,  for  the  very  necessity 
for  apiK)inting  a  guardian  for  them  arises  out  of  the  fact 
that  they  ai-e  incapable  of  managing  thejr  own  estate,  or 
of  determining  for  themselves  what  is  for  their  own  iii- 
terei^tsj  If  thev  are  of  very  tender  vears,  and  strictly 
non  siii  juris,  notice  to  them  would  be  an  idle  ceremony, 
and  utterly  useless.  Hence  we  conclude  that  the  notice 
(*ontemplate<l  by  statute  does  not  necessarily  require  or 
include  notice  to  the,  infants  themselves,  but  that  it  is 
left  to  the  Roun<l  discretion  of  the  probate  judge  to  order 
such  notice  to  persons  interesteil  as  natural  guardians 
»nd  next  of  kin  as  he  shall  deem  most  likely  to  inform 
them  of  the  application,  and  thus,  through  their  attend- 
ance, advise  him  of  the  extent  and  condition  of  the  in- 
fants' estate,  aud  of  the  expediency  of  the  appointment 
prayed  for.-' 

We  have  quoted  thus  at  length  fi*om  the  opinion  in  said 
case  because  the  reasoning  and  conclusion  therein  ap- 
l)ear  to  be  sound  and  right  and  meet  with  our  approval. 

We  therefore  hold  that  the  failure  to  give  notice  to 
}daintiffs  in  the  case  at  bar  of  the  application  for  the  ap- 
jiointment  of  a  guai-dian  to  take  charge  of  their  property 
in  Nebraska  did  not  render  such  appointment  void  and 
make  it  subject  to  collateral  attack.  As  this  is  the  only 
defect  pleaded,  which  is  relied  upon,  it  follow^s  that  this 
conclusion  is  decisive  of  the  case,  and  other  questions 
discusse<l  in  the  briefs  will  not  be  considered. 

We  find  no  prejudicial  error  in  the  re<*ord,  and  the 
judgment  of  the  trial  court  is  therefore  Affirmbd. 
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Farmers  Statk  IJank,  appellee,  v.  Home  State  Hank, 

appellant. 

Filed  July  20.  1921.     No.  21719. 

1.  Chattel  Mortgages:  Tbust  Funds.  Where  a  bank,  with  knowledge 
of  prior  mortgage  indebtedness  on  personal  property,  takes  a 
mortgage  thereon,  it  being  agreed  between  the  mortgagor,  the 
•owner  of  the  property,  and  the  bank  that  the  property  is  to  be 
sold  and  the  proceeds  deposited  in  such  bank,  and  out  of  the 
proceeds  the  bank  shall  first  pay  the  prior  mortgage  indebted" 
ness  against  the  property,  held  that,  upon  deposit  of  the  proceeds 
of  the  property  in  such  bank,  the  bank  becomes  trustee  of  the 
fund  and  holds  the  same  in  trust  for  the  prior  mortgagees;  and, 
in  an  action  in  equity  by  one  of  the  prior  mortgagees  to  subject 
the  trust  fund  to  the  payment  of  a  balance  due  on  one  of  the 
prior  mortgages  (the  proceeds  of  the  property  being  sufflctent  to 
pay  the  entire  prior  mortgage  indebtedness  against  it),  the  fact 
that  the  bank  had  applied  a  part  of  the  trust  fund  in  liquidation 
of  the  mortgagor's  indebtedness  to  the  bank  by  his  direction  be- 
fore or  at  the  time  of  the  application,  thereby  reducing  the  trust 
fund  to  an  amount  insufficient  to  pay  the  prior  mortgages,  would 
not.  constitute  a  defense  to  such  an  action;  held,  further,  that 
the  relation  of  debtor  and  creditor  did  not  exist  between  the 
mortgi^gor  and  the  bank,  except  as  to  any  amount  remaining 
after  the  payment  of  the  prior  mortgages,  and  that  the  bank 
must  restore  so  much  of  the  trust  fund  as  is  necessary  to  pay  the 
balance  due  the  prior  mortgagee  bringing  the  suit.     The  prin- 

'Clple  stated  in  Altn*  v.  Bank  of  Stockham,  53  Neb.  223,  that 
"where  a  mortgagor  of  chattels  converts  the  same  Into  cash,  at 
their  full  value,  and  deposits  the  money  with  his  agent,  who  has 
notice  of  the  mortgage  lien,  an  action  will  lie  at  the  suit  of  the 
mortgagee  against  such  agent,  for  the  proceeds  of  such  prop- 
erty," followed. 

2.  Evidence  examined,  and  held  to  sustain  the  judgment  of  the  trial 
•court. 


Appeal  from  the  district  court  for  Richardson  countv: 
John  15,  Raper.  Ji'iKJE.     Affirmed, 

Port,  Cain  d-  Dart,  for  ap]>elUnit. 

Lamhert  cf  Armstrong,  contra. 

Heard   before   Morrissey,  C.J.,   Flansburg  and   RosE^ 
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JJ.,  Dickson  and  TiU)Ui%  District  Judges. 

Dickson^  District  Judge. 

In  October,  1919,  \V.  D.  Elmore  purchased  from  W.  H. 
Powers  26  head  of  steers  at  the  agreed  price  of  f3,570.25, 
and  purchased  from  J.  1).  Roliff  20  head,  for  which  he 
agreed  to  pay  |2,551,25,  and  gave  them  his  notes  secured 
by  mortgages  on  the  cattle.  Powers  sold  his  note  and 
moi*tgage  to  the  appellee,  Farmers  State  Bank  of  Stella,^ 
and  Rolifit'  sold  his  to  the  liank  of  Steinauer.  Neither 
mortgage  was  placed  on  record.  The  cattle  were  fed  by 
Elmore  at  Humboldt  until  the  last  days  of  December,  and 
were  then  shippeil  by  him  to  Kansas  City  and  sold  for 
$7,150.  The  appellant  bank  received  of  the  proceeds 
$7,100,  which  it  placed  to  the  credit  of  Elmore.  During 
December  Elmore  became  indebted  to  the  appellant  bank 
in  the  sum  of  $1,190.91,  and  about  the  23d  of  December 
gave  the  bank  his  note  and  secured  it  by  a  chattel  mort- 
gage on  the  cattle  purchased  from  Powers  and  Rolifif,  it 
being  agreed  that  the  cattle  should  be  shipped  and  the 
procee<ls  deposited  in  the  appellant  bank,  and  out  of  the 
proceeds  Elmore's  indebtedness  to  the  bank  would  be 
paid;  the  bank,  however,  agreed  that  it  would  first  pay 
the  mortgage  debt  against  the  cattle.  The  note  given  by 
Elmore  to  the  appellant  bank  was  to  take  up  certain 
checks  given  principally  for  feed,  which  the  bank  had 
carried  as  cash  items  and  overdrafts,  and  was  taken  more 
as  a  matter  of  form  than  as  security,  the  bank  seemingly 
relying  on  the  assurance  of  Elmore  that  he  would  be  able 
to  take  care  of  his  indebtedness  to  the  bank  out  of  the 
proceeds  of  the  cattle  when  sold,  as  he  had  done  on  other 
occasions.  There  was  an  unusual  delay  in  getting  cars, 
and  in  the  mean  time  the  price  of  cattle  dropped  from 
|2  to  f3  a  hundred  pounds,  an  unexpected  happening,  and 
the  proceeds  were  insuiiicient  to  pay  the  purchase-price 
mortgages  and  Elmore's  indebtedness  to  the  appellant 
bank. 

The  real  question  involved  is  whether  the  appellant 
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bank,  when  it  took  its  mortgage  on  the  cattle,  had  knowl- 
edge of  the  existence  of  the  purchase-price  mortgages*,  or 
notice  of  facts  sufficient  to  impute  notice  to  it  of  them. 
If  it  had,  the  judgment  of  the  lower  court  is  right. 

There  is  little,  if  any,  controversy  as  to  what  was  said 
at  the  time  of  giving  the  mortgage  to  the  appellant  bank. 
Elmore,  responding  to  the  question,  "Did  you  tell  them 
how  much  you  owed  on  the  cattle?"  answered.  No,  sir." 
lUing  asked  the  further  question,  "Anything  said  about 
your  having  given  a  mortgage  on  the  cattle?"  he  said, 
"Nothing,  only  the  time  I  signed  that  mortgage,  I  told 
him  the  paper  on  the  cattle  must  be  paid  first,  whichever 
1  said.-'  And  again,  on  rebuttal,  referring  to  the  chattel 
mortgage  note,  he  said :  "When  I  went  to  give  them  the 
note,  they  drew  out  the  note,  before  I  seen  (signed)  it, 
I  says  to  them,  I  says,  now,  boys,  these  cattle  have  got  to 
be  settled  for  first."  Glenn  D.  Jenkins,  one  of  the  officers 
of  the  appellant  bank,  referring  to  the  conversation  with 
Elmore  at  the  time  of  the  giving  of  the  bank's  mortgage, 
said:  "Well,  there  was  nothing  said  except  as  he  went 
to  sign  the  note,  he  said  to  us,  he  says,  now  of  course  there 
is  a  mortgage  against  those  and  that  will  have  to  be  paid, 
but  there  will  be  plenty  of  money."  Otto  Kotouc,  an- 
other officer  of  appellant  bank,  when  asked,  "What  did 
Elmore  say  relative  to  there  being  a  first  mortgage  on 
these  cattle  at  that  time  (referring  to  the  time  of  giving 
of  the  note)  ?"  answered,  "Just  as  we  were  drawing  up 
the  note,  why  he  said  that  there  was  a  mortgage  against 
the  cattle,  and  of  course  that  would  have  to  be  paid 
first."  J.  M.  Wright,  cashier  of  the  appellee  bank,  testi- 
fied that,  at  the  time  he  went  to  Humboldt  to  taie  up  with 
the  api)ellant  bank  the  matter  of  the  payment  of  the 
check  given  by  f]lmore  in  settlement  of  the  Powers  note, 
Mr.  Linn,  an  officer  of  the  appellant  bank,  said:  "He 
knew  there  was  a  mortgage  on  the  cattle,  but  did  not 
know  where  it  was  at."  These  questions  and  answers 
fairly  reflect  the  evidence  on  the  question  of  the  bank's 
knowledge  of  the  existence  of  the  purchase-price  mort- 
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gages  on  the  cattle. 

As  showing  the  agreement  between  Elmore  and  the  ap- 
pellant bank  coneerning  the  payment  of  the  mortgage  in- 
debtedness on  the  cattle,  Glenn  D.  Jenkins,  an  officer  of 
the  bank,  testified  on  cross-examination  as  follows:  ^^Q. 
You  understood  you  were  to  take  what  he  owed  you  irre- 
spective of  what  the  first  mortgage  might  be,  did  you? 
A.  No,  sir.  (i.  You  undei*stood,  then,  that  the  mortgage 
was  against — incumbrance  had  to  be  first  paid?  A.  We 
iindei*stood  that  there  was  a  mortgage  against  it;  yes,  sir. 
H  And  you  understood  also  that  it  should  be  paid  out 
of  the  proceeds  before  you  would  get  youi-s,  didn't  you? 
A.  Yes,  sir;  we  did.'' 

•  As  to  what  happened  after  the  cattle  were  sold  and  the 
money  received  by  the  appellant  bank,  there  is  practiealh' 
no  dispute.  Elmore  accompanied  the  shipment  to  Kan- 
sas City,  and  returneil  by  way  of  Stella,  and  advised  the 
uppellee  bank  of  the  shipment  of  the  cattle  and  the 
amount  received  therefrom,  and  that  the  money  had  been 
deposited  in  the  appellant  bank,  and  on  that  day,  Decem- 
ber 31,  gave  to  the  appellee  bank  his  check  for  f2,602.2T, 
drawn  on  the  appellant  bank,  in  payment  of  the  Powei*s 
mortgage.  The  appellant  bank  refused  payment  of  this 
check  January  7,  and  the  next  day  Mr.  Wright,  cashier  of 
the  appellee  bank,  went  to  Humboldt  and  took  the  matter 
of  the  payment  of  this  check  up  with  the  a])pellant  bank. 
At  this  time  Elmore  had  to  his  credit  in  the  appellani: 
bank  $1,3()2.50,  and  this  amount  Mr.  Wright  obtained  on 
the  check  of  Elmore,  the  bank  having  previously  charged 
to  Elmore's  acK!ount  a  check  of  $3,G43.95  given  by  him  in 
payment  of  the  Koliff  mortgage,  together  with  other  items 
of  indebtedness  (notes  and  checks),  leaving  the  stated 
balance.  Among  the  items  that  the  appellant  bank  had 
charged  to  the  account  of  Elmore  was  a  note  amounting 
to  fo38.35.  This  note  had  been  given  prior  to  the  giving 
of  the  second  mortgage  note,  and  was  secured  by  other 
personal  property  still  in  the  possession  of  Elmore,  and  ' 
the  bank  arranged  with  Elmore  to  carry  this  note,  and 
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later -sent  f522  of  the  |538.35  to  apply  on  the  debt  of  the 
appellee  bank,  which  reduced  its  indebtedness  to  f720.80. 

The  appellant  claims  that  the  appellee  knew  and  per- 
mitted the  sale  of  the  cattle,  thereby  waiving  its  lien. 
The  only  evidence  tending  to  show  that  the  appellee  bank 
had  any  knowledge  that  the  cattle  were  to  be  shipped  was 
such  an  allegation  in  its  original  petition.  This  was 
sworn  to  by  tlie  cashier  of  the  bank,  Mr.  Wright.  In  ^.x- 
planation  of  this  he  says  that,  uikui  learning  of  the  alle- 
gation, he  calle<l  Judge  Lambert's  attention  to  it,  and 
that  an  amende<1  petition,  omitting  the  allegation,  was 
tiled.  Wright  testifie<l  positively,  as  di<l  Elmore,  that  the 
appellee  bank  had  no  knowledge  the  cattle  were  to  be 
shipped,  and  both  say  that  the  first  knowk^dge  the  bank 
had  of  the  shipment  and  sale  of  the  <*attlc  was  when  El- 
more retunied  from  Kansas  ( -ity  to  Stella. 

This  is' an  action  in  equity  brought  to  subjei-t  the  i)ro- 
<e(*ds  of  the  cattle  deposited  in  the  appellant  bank  to  the 
]»ayment  of  the  balance  due  to  appellee.  The  appellee  had 
judgment  in  the  court  below  for  the  balance  due  on  the 
Towel's  note  and  mortgage,  which  the  appellant  seeks  to 
reverse  in  this  court,  contending  that  it  had  no  notice  of 
the  appellee's  mortgage,  and  no  notice  of  any  lien  or  of 
imy  trust  in  or  up(m  the  pi'oceeds  of  the  cattle  deposited 
in  its  bank.  From  the  record  ii)  this  case  it  is  undisputed 
that  the  appellant  bank  knew,  when  it  took  its  mortgage 
from  Elmore,  that  the  cattle  were  mortgaged.  Its  officers 
say  that  Elmore  told  them  of  '^a  mortgage"  or  "one  mort- 
gage.'' It  niade  no  inquiry  as  to  who  held  the  mortgage 
incumbrance  or  the  amount  thereof;  it  made  no  effort 
whatever  to  ascertain  the  facts  relative  to  the  incum- 
brance: such  information  as  it  had  w(mld  have  put  an 
ordinarily  prudent  man  upon  inquiry,  which,  if  followed 
up,  would  have  disclosed  the  mortgage  indebtedness 
against  the  cattle.  The  law  charged  the  bank  with  all  the 
knowtedge  that  it  could  have  obtained  had  it  made  inquiry 
•of  Elmore  as  to  the  incumbrance  on  the  cattle.  Yet,  the 
bank  elected  to  take  the  mortgage  without  further  investi- 
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gatiou  or  iiHiuirj',  which  convincee  us,  as  it  undoubtedly 
did  the  trial  court,  that  the  appellant  bank  had  notice  of 
the  purchase-price  mortgages,  or  notice  of  facts  sufficient 
to  impute  notice  to  it  of  the  existence  of  those  mortgages. 
When  Elmore  said,  ''Now,  boys,  these  cattle  have  got  to  be 
settled  for  first,'-  the  bank  knew  he  had  not  paid  for  the 
tattle,  that  he  still  owed  for  them,  and  that  they  were 
mortgaged  for  all  or  part  of  the  purchase  price;  hence, 
no  further  inquiry  by  the  bank.  He  was  a  customer  of 
tlie  bank;  it  knew  his  financial  standing;  knew  whether 
or  not  he  could  purchase  and  pay  for  5(1  head  of  cattle; 
knew  whether  the  cattle  were  paid  for  or  not;  knew 
whether  he  could  buy  without  giving  security  on  the 
cattle.  The  bank  knew,  or  could  have  know'n,  the  facts. 
If  it  did  not  know  and  failed  to  make  inquiry,  it  should 
TtOt  now  complain  of  want  of  knowledge.  It  accepted  the 
mortgage  more  as  a  matter  of  form  than  as  security.  It 
had  advanccnl,  at  previous  times,  money  to  Elmore  before 
shipment  for  the  same  purpose.  It  relied,  not  upon  its 
chattel  mortgage,  but  upon  Elmore.  It  had  been  assured 
that  there  would  be  sufficient  money  to  pay  the  mortgage 
indebtedness  from  the  cattle  and  the  amount. due  the 
l>ank,  and  relied  upon  his  statement  then,  as  it  had  before. 
Had  there  been  no  slump  in  the  cattle  market,  the  cattle 
would  have  brought  sufficient  money  to  pay,  not  only  El- 
more's indebtedness  to  ai)pellant  bank,  but  also  the  pur- 
rhase-price  mortgages,  and  there  would  have  been  no  law^- 
suit. 

The  bank  having  knowledge  of  these  purchase-price 
mortgages,  and  having  received  the  proceeds  of  the  mort- 
gaged cattle  under  an  agreement  with  Elmore  to  first  pay 
the  mortgage  debt  against  the  cattle,  made  the  bank  a 
trustee  of  the  proceeds  for  that  purpose.  AVhile  the  legal 
title  to  the  proceeds  of  the  mortgaged  cattle  was  in  El- 
more, the  equitable  title  thereto,  or  so  much  thereof  as 
w^as  necessary  to  pay  its  mortgage,  was  in  the  appellee, 
and  the  appellant  bank's  application  of  a  part  thereof  in* 
liquidation  of  Elmore's  indebtedness  bv  his  dii'ection  be- 
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fore  or  at  the  tiuie  of  application,  leaving  an  insufficient 
amount  to  pay  appellee's  mortgage,  would  constitute  no 
defense  to  an  action  in  equity  brought  to  subject  this 
trust  fuml  to  the  payment  of  that  mortgage.  The  pro- 
ceeds being  sufficient  to  i)ay  both  purchase-price  mort- 
gages, the  bank  must  restore  so  much  of  the  trust  fund  as 
is  necessary  to  pay  the  balance  due  the  appellee.  The 
relation  of  debtor  and  creditor  existed  onlv  as  to  what 
money  remained  after  the  ])urchase-price  mortgages  had 
been  paid.  The  record  in  this  case  brings  it  within  the 
rule  announced  in  Alter  r.  Bank  of  Stockham,  33  Neb. 
223. 

The  judgment  of  the  lower  court  is  sustained   by  the 
evidence  and  is 

Affirmed. 


Peter  Holmbeim;^  appellee^  v.  Augusta  Holmberg^  ap- 
pellant. 

Filed  July  20,  1921.    No.  21555. 

1.  Divorce:  Abatement.  Where  a  divorce  was  granted  and  one  of 
the  parties  died  before  the  expiration  of  six  months  thereafter, 
such  divorce  decree  never  became  effective,  and  as  to  such 
divorce  the  action  abated. 

2.    :  Alimony:    Death  of  Pabty^.    In  such  action,  where,  as  a 


part  of  the  decree,  alimony  was  allowed  and  fully  paid  before 
the  death  of  the  party,  the  alimony  judgment  was  not  affected  by 
the  death  of  the  party,  and  the  court  has  no  power  to  vacate  the 
judgment  or  dismiss  the  action. 

Appeal  from   the  district  court  for   Douglas  county: 
ARTHiJR  i\  Wakelby^  Judge.     Affirmed, 

Lambert,  ^hotirell  c£*  HhotxceU,  for  appellant. 

John  ir.  Battin,  contra. 

Heard  before  Lbtton,  Day  and  Dean,  JJ.,  Good  and 
Baper^  District  Judges. 


718  XEHRASKA  KEPORTS.  [Vol.  106 

Holmberg  v.  Holmberg. 

Haper,  District  Judge. 

Peter  Holmberg,  plaintiff,  filed  in  the  district  coui-t  for 
Douglajs  county  a  petition  for  divorce  against  his  wife, 
Augusta  Holmberg.  Hummons  was  duly  seiTed  on  the  de- 
fendant, and  she  appeared  and  filed  an  answer  and  cross- 
petition.  The  cause  was  tried,  and  on  October  24,  1919, 
<i  decree  of  divor(*e  was  entered  in  favor  of  plaintiff,  with 
an  award  of  Jf45()  alimony  and  foO  attorney's  fees  for  de- 
fendant, which  sums  plaintiff  paid  on  the  day  the  deci-ee 
was  entered,  and  the  defendant  received  the  same. 

The  plaintiff*,  Peter  Holmberg,  died  on  the  12th  day  of 
December,  1911),  before  the  divorce  became  operative 
under  secti(m  1()06,  Rev.  St.  1913.  Afterwards,  and  with- 
in six  months  from  the  date  of  the  decree,  the  defendant 
filed  a  petition  in  the  case,  asking  that  the  decree  of 
div(>rce  be  vacate<l  and  action  dismissed.  A  hearing  was 
had  on  this  petition,  and  the  court  found  against  defend- 
ant and  refused  to  vacate  the  divorce  decre<*  or  dismisH 
the  action,     l^^'rom  this  order  she  appealed. 

It  is  the  contention  of  the  appellant  that,  after  the 
entry  of  a  decree  of  <livorce,  the  status  of  the  proceed- 
ings, within  six  months,  is  that  of  a  pending  action  and 
abates  on  the  death  of  either  party.  Under  section  1421, 
K<»v.  St.  1913,  "All  actions  and  suits  which  may  be  pend- 
iiig  against  a  deceased  person  at  the  time  of  his  death 
may,  if  the  cause  of  action  survives,  be  prosecuted  to  final 
judgment,  and  the  executor  or  administrator  may  be  ad- 
mitted" as  a  i)arty  to  such  ])ro(!eeding.  The  general 
rule  in  the  Tnited  States  is  that  a  suit  does  not  abate  on 
tne  death  of  either  |)arty  after  a  verdict  or  decision  by  the 
court,  or  of  entering  of  an  interlocutory  judgment,  when 
the  cause  of  action  survives.  Hut  where  the  cause  of 
action  does  not  survive,  the  action  abates  as  if  the  death 
had  occurred  before  the  verdict  or  interlocutory  judgment 
or  decision,  unless  saved  by  a  statute. 

An  action  for  divorce  does  not  survive.  The  purpose  of 
the  action  being  to  dissolve  the  marriage  relation,  and 
that  relation  being  dissolved  by  death,  the  proceedings 


Vol.  10«]  JANUARY  TERM,  19l>l.  711) 

Albin  V.  Consolidated  School  District. 

after  the  death  of  one  of  the  parties  would  be  useless  au<I 
of  no  avail.  Where,  however,  property  rights  are  in- 
volved and  a  judgment  for  alimony  or  determining  the 
HC-parate  pr()i)erty  rights  between  the  parties  has  been  had 
in  the  case,  the  cause  generally  will  survive  as  to  surh 
matters.     1  i\  J.  208,  sec.  404;  1  R.  i\  L.  39,  sec.  35. 

The  alimony  judgment  having  been  duly  entered  was 
valid,  and,  as  it  was  at  once  satisfied,  it  is  at  an  end,  and 
the  court  is  without  power,  in  a  proceeding  like  this,  to 
modify,  vacate,  dismiss,  or  expunge  it.  There  is  nothing 
there  to  abate  or  revive. 

Secri(m  10(K>,  Rev.  St.  11113,  jirovides  that  the  decree  of 
divorce  shall  not  become  oj)erative  for  six  months  after 
trial  an<l  dtH'ision,  except  for  purpose  of  review  or  appeal, 
and  if  no  such  proceedings  have  been  instituted  the  dis- 
trict court  may  at  any  time  within  six  months  vacate  or 
modify  its  de<*ree.  The  cause  of  a<-tion  for  divorce  not 
surviving,  it  abated  at  the  death  of  the  husband. 

The  ultimate  purpose  of  the  re<iueste<l  vacation  of  the 
divorce  decree  is  to  establish  the  defendant's  property 
rights  as  the  widow  of  the  deceased  plaintiff  in  his  estate. 
All  the  avenues  are  ojien  for  the  determination  of  such 
rights  in  the  proper  courts,  where  all  the  jiarties  affected 
can  be  heard,  and  in  such  tribunals  she  can  establish  her 
status  as  the  widow  of  the  deceasnl  plaintiff.  Chane  t?. 
\VehHUi\  lOS  Mass.  228;  Matter  of  VrandaU,  196  N.  Y. 
127,  17  Ann.  (/as.  874;  Eiitatv  of  Seiln\  104  (,^al.  181,  Ann. 
<^as.  1914H,  1093. 

The  action  of  the  district  court  is 

Affirm  BO. 


Fk.VNK   AiJUN   ET  .VL.,  Al»i»ELLEES,  V.   CONSOLIDATED   SCHOOL 

District,  appeli^wt. 

Piled  July  20.  1921.     No.  21782. 

1.  Oonstltntlonal  Law:  Eminent  Domain:  Notkk.  Chapter  244, 
Laws  1919,  is  unconstitutional  for  failure  to  provide  for  notice  to 
the  property  owner  of  the  time  and  place  at  which  the  apprais- 
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ers  would  meet  for  the  purpose  of  making  their  assessraeat. 

2.  Eminent  Domain:  Appeal:  Waiver.  The  proceedinga  beiag  with- 
out Jurisdiction,  the  owner  did  not  waive  his  objection  thereto 
by  appealing  from  the  award. 

Z.  Oonstltntional  Law:  Eminent  Domain:  Notice.  Actual  knowl- 
edge of  the  owner  of  the  appointment  of  the  appraisers  under  an 
unconstitutional  act  cannot  operate  as  a  substitute  for  notice 
required  by  due  process  of  law. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Raper^  Judge.     Affirmed. 

JoJm  B,  Barnes,  Jackson  B.  Chase  and  John  Wiltse, 
for  appellant. 

Kelligar,  Ferneau  c6  Gagnon,  contra. 

Heard  before  Morrisse\%  C.J.,  Day^  Dean,  Flansburg^ 
Lbtton  and  Rose,  JJ.,  Allen  and  Rbdick,  District 
Judges. 

• 

Redick,  District  Judge. 

This  is  an  action  in  ecjuity  brought  by  appellees  to  en- 
join the  school  district,  appellant,  from  taking  possession 
of  a  tract  of  five  acres  of  land  sought  to  be  condemned 
for  a  school  site  under  chapter  244,  Laws  1919,  and  is 
submitted  upon  an  agreed  statement  of  the  case,  where- 
from  it  appears  that  on  May  1,  1920,  the  school  board 
having  passed  the  recjuired  resolution  declaring  the  neces- 
sity of  appropriating  the  tract  in  question,  filed  its  peti- 
tion in  due  form  in  the  county  court  of  Richardson 
county,  reciting  its  inabilitv  to  purchase  the  land  by 
agreement  with  the  owners,  and  asking  that  thi-ee  free- 
holders of  the  district  be  appointed  to  assess  the  damages 
to  such  owners  bv  reason  of  the  taking.  The  countv 
judge  thereupon  appointed  thi-ee  appraisers  and  ordered 
them  to  report  for  duty  May  7,  1920,  at  10  o'clock  a.  m. 
Notice  of  such  appointment  was  served  upon  the  ap- 
praisers May  3,  1920,  requiring  them  to  appear  at  the 
time  stated,  and  to  make  their  report  thereafter  in  writ- 
ing on  or  before  May  20,  1920.     On  May  3,  1920,  there 
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was  Berved  jipoii  appellees  a  writ,  duly  issued  under  the 
hand  and  seal  of  the  county  judge,  notifying  them  of  the 
tiling  of  said  petition,  and  that  ^^three  appraisers  which 
are  appointed  by  the  court  will  make  report  of  the  dam- 
ages sustained  by  the  said  Frank  Albin  and  Ida  M.  Albin 
on  or  before  May  20,  1920,  and  that  said  matter  is  set  for 
ht^aring  in  the  county  court  room,  at  Falls  City,  Nebraska, 
on  May  20,  1920,  at  1  o'clock  p.  m." 

The  appraisei*s,  haying  taken  the  oath  as  required,  made 
their  appraisement,  assessing  the  damages  at  fSOO  an 
acre,  or  $1,500.  No  notice  of  the  time  and  place  of  meet- 
ing for  the  purpose  of  aasessing  the  damages  was  served 
iipon  appellees,  but  it  appears  that  they  knew  who  the 
i^ppraisers  were,  and  were  well  acquainted  with  them,  and 
learned  that  an  appraisement  had  been  made  some  time 
before  May  20,  the  day  set  for  the  hearing;  and  on  that 
(lay  appellees  each  filed  objections  to  the  proceedings, 
alleging  that  their  i>roperty  was  sought  to  be  taken  with- 
out due  process  of  law,  and  that  said  act  is  unconstitu- 
tional. On  the  same  day  the  school  district  filed  its  ac- 
ceptance of  the  appraisement  and  deposited  |1,500  in 
court  subject  to  order  of  appellees.  At  the  hearing  ap- 
]»t,llees  offered  evidence  that  no  notice  had  been  served  of 
the  time  and  place  of  the  assessment  of  damages,  which 
was  received  on  May  25,  to  which  date  the  hearing  had  been 
adjoume^l.  They  also  offered  evidence  as  to  the  interest 
of  appraisers,  and  value  of  the  land  taken,  to  which  ob- 
jection was  sustained.  The  court  thereupon  overruled  all 
objections  of  appellees,  and  in  August,  1920,  when  ap- 
[>ellant  was  about  to  take  possession  of  the  land,  this 
action  was  brought,  resulting  in  a  permanent  injunction 
against  the  condemnation  proceedings,  and  the  school 
district  appeals. 

The  constitutionality  of  the  act  is  attacked  on  the 
ground  that  it  does  not  provide  any  notice  to  the  land- 
owner of  the  time  and  place  of  meeting  at  which  the  ap- 
praisers will  assess  the  damages,  and  therefore  no  op- 
portunity was  aflForded  appellees  to  be  heard  upon  that 
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(luestioii  before  filing  of  the  report.  The  act  in  question^ 
after  providing  for  the  filing  of  a  petition  with  the  county 
judge,  proceeds  as  follows: 

'^Section  3.  Tliereupon  notice  shall  issue,  under  the 
seal  of  the  county  court,  to  the  pei-sons  interested  in  the 
property  sought  to  be  taken,  of  the  filing  of  the  petition 
and  of  the  time  and  place  fixed  for  a  hearing  thereon. 
Such  notice  shall  be  served  by  delivering  to  each  of  the 
persons  interested,  when  his  residence  is  known,  a  certi- 
fied copy  thereof,  and  the  service  shall  be  proved  by 
affidavit.  •  •  ♦  The  hearing  on  the  petition  may  not 
be  liad  for  at  least  ten  days  after  the  completion  of 
sei  vice. 

**Sei*tioii  4.  At  the  time  the  petition  is  filed,  the 
county  judge  shall  appoint  three  disinterested  freehold- 
ers of  the  school  district  in  which  the  real  estate  is  sit- 
uated, who,  after  being  duly  sworn  to  perform  the  duties 
of  their  appointment  with  fidelity  and  impartiality,  shall 
assess  the  damages  that  may  he  sustained  by  reason  of  the 
taking  of  the  i)roperty  and  on  or  before  the  day  set  for  the 
htTaring  file  a  report  in  writing  with  the  county  judge." 

Section  5  then  ])rovides  that  upon  payment  of  the 
amount  of  the  a])praiseinent  the  district  may  take  imme- 
diate possession.  And  section  (5  provides:  "If  the  assess- 
nitnt  shall  iu)t  be  satisfactory  to  the  board,  other  and 
diit'erent  ai)praisers  nmy,  on  application  of  the  board,  be 
jij^pointed  to  assess  the  damages.'' 

It  will  be  noted  that  the  6nly  notice  required  to  be 
sorve<l  u])oi*  the  pro|)erty  owners  is  **of  the  riling  of  the 
))etition  and  of  the  time  and  place  fixed  for  a  hearing* 
thereon,''  and  that  the  ai)praisers  are  to  be  a])pointed  at 
tlu.  time  of  the  filing  of  the  petition,  an  1  are  to  make  their 
report  assessing  the  damages  to  the  property  owners  on 
or  before  the  day  set  for  the  hearing.  Neither  the  statute 
nor  the  notice  fixes  any  time  or  place  where  the  appraisers 
shall  meet  for  the  purpose  of  assessing  the  da.nages. 

The  precise  question  for  determination,  therefore,  is 
whether  or  not  the  failure  of  the  statute  to  provide  notice 
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to  the  owner  of  the  meeting  of  the  appraisers,  and  thus 
give  him  an  opportunity  to  be  heard  before  the  filing  of 
the  report,  renders  the  act  obnoxious  to  section  3  of  the 
Bill  of  Rights,  providing:  "No  person  shall  be  deprived 
(»f  life,  liberty,  or  property,  without  due  process  of  law." 
A  precise  definition  of  the  term  "due  process  of  law"  has 
not  been  attempted  by  the  courts,  and  wisely  so,  by 
reason  of  the  multifariousness  of  its  application;  but,  al- 
though its  limitations  are  not  subject  to  accurate  defini- 
tion, the  coui'ts  are  of  one  mind  upon  the  proposition  that 
ill  a  general  sense  it  means  the  right  to  be  heard  before 
some  tribunal  having  the  jurisdiction  to  determine  the 
<iuestion  in  dispute,  and  has  its  most  complete  and  vig: 
orous  application  to  proceedings  in  their  nature  judicial. 
The  point  in  issue  has  been  before  this  court  a  number 
of  times,  and  we  will  proceed  to  examine  some  of  the 
cases  relieil  upon  to  sustain  appellee's  contention  that  the 
act  is  unconstitutional. 

The  case  of  McGavock  r.  (Uty  of  Omaha,  40  Xeb.  64, 
was  an  action  to  recover  damages  for  a  change  of  the 
grade  of  the  street.  The  charter  of  the  city  of  Omaha, 
under  which  such  change  of  grade  was  attempted  to  be 
made,  required  the  appointment  of  appraisers  to  assess 
4lamages,  and  provided  for  an  appeal  from  the  award 
vhich  should  be  the  exclusive  remedy,  but  contained  no 
provision  for  notice  to  the  property  owner,  with  refer- 
once  to  which  legislation  Harrison,  J.,  remarke<l : 

"Here  is  conferred  the  power  and  authority  to  one 
party  to  appoint  or  form  the  tribunal  or  body,  take,  hear, 
or  examine  the  evidence,  and  assess  the  amount  of  recov- 
ery,  without  any  notice  to  other  parties  concerned,  or 
any  provision  for  them  being  in  any  manner  represente<l 
ifi  the  proceedings,  and  providing  for  an  appeal  from  an 
adjudication  of  their  rights  about  which  they  can  have  no 
knowledge,  and  making  the  remedy  by  appeal  exclusive. 
<^an  this  be  done?  We  are  satisfied  it  is  within  the  in- 
hibition of  the  provisions  of  the  Constitution,  as  an  at- 
tempt to  appropriate  or  damage  property  ^without  due 
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process  of  law/  and  will  not  bar  parties  of  the  right  to  an 
action  for  the  damages  sustained,  and  the  fact  that  the 
I^islature  has  failed  to  provide  for  any  notice  cannot 
bar  the  right  to  compensation.*' 

The  court,  however,  as  noted  by  Let  ton,  J.,  in  Enter- 
prise  Irrigation  District  v.  TriState  Land  Co.,  92  Neb 
121,  143,  restricted  their  holding  to  the  proposition  that 
in  such  case  an  action  for  damages  would  not  be  barred. 

In  Winder  v.  Reed,  84  Neb.  767,  the  validity  of  a  portion 
of  section  8605,  Ann.  St.  1907,  was  under  consideration. 
i{y  that  section  the  city  of  Beatrice  and  others  of  its  class 
were  authorized  to  appropriate  private  property  for  the 
purpose  of  public  parks,  after  providing  for  the  appoint- 
ment of  appraisers,  and  notice  to  the  owners  of  the  time 
of  making  the  assessment  for  damages,  and  contained  the 
following: 

*^At  the  next  i^egular  meeting  of  the  council  after  such 
assessment,  the  council  ^may  vacate  such  assessment,  if 
unjust,  and,  if  so  vacated,  or  in  case  of  a  failure  to  obtain 
the  assessment,  for  any  cause,  the  council  by  resolution 
may  appoint  other  three  assessors;  and,  in  that  case, 
such  new  assessors  shall,  on  the  day  following  their  ap- 
pointment, without  further  notice,  meet  at  the  place 
fixed  by  the  ordinance  for  meeting  of  the  assessors,  and 
*  *  *  shall  proceed  as  provided  for  the  first  board  of 
appraisers.:' 

The  matter  proceeded  to  the  point  where  the  appraisers 
met  for  the  purpose  of  making  their  appraisement,  when 
they  were  restrained  by  an  order  of  the  district  court. 
Subsequently  the  restraining  order  w^as  dissolved,  and 
the  council  proceeded  under  that  part  of  the  section 
above  quoted  to  appoint  three  other  appraisers,  who  made 
the  appraisement,  and  thereafter  plaintiff  brought  the 
action  to  enjoin  the  officers  of  the  city  from  taking  posses- 
sion of  the  property  upon  the  ground  that  quoted  portion 
of  said  section  was  unconstitutional  in  failing  to  provide 
notice  to  the  prop»ty  owner  of  the  time  and  place  of 
meeting  of  said  appraisers,  and  such  was  the  holding  of 
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the  court;  citing  People  i\  TallmaUy  36  Barb.  (X.  Y.)  222. 
Jiathbun  v.  Miller,  6  Johns.  (N.  Y.)  *281,  and  other  cases. 

These  cases  are  sufficient  to  show  that  this  court  is 
committed  to  the  proposition  that,  before  the  pi-operty  of 
II  citizen  may  be  taken  for  public  use  under  the  power  of 
eminent  domain,  the  owner  is  entitled  to  such  notice  of 
the  proceedings  as  will  give  him  an  opportunity  to  be 
heard  upon  the  questions  involved. 

For  the  puri)08e  of  determining  the  legislative  interpre- 
tation of  ''due  process  of  law,"  we  have  examined  the 
other  enactments  on  the  subject  of  eminent  domain  as 
contained  in  the  Revised  Statutes  of  1913,  and  find 
that,  in  23  out  of  25  such  enactments,  notice  to  the  prop- 
erty owner  of  the  time  and  place  of  the  meeting  of  the 
appraisers  is  required,  either  by  specific  direction  or  by 
I'eference  to  other  enactments  where  such  notice  is  re- 
quired. It  is  contended,  however,  by  the  appellant  that 
the  provision  for  the  issuance  of  notice  by  the  county 
court  satisfies  the  requirement  of  due  process  of  law.  It 
has  been  held  that  the  appraisers  in  condemnation  pro- 
ceedings, in  determining  the  value  of  the  property  taken, 
or  the  amount  of  damages,  exercise  judicial  functions 
(In  re  Appraisement  of  Omaha  C!as  Plant,  102  Xeb.  782) ; 
in  other  words,  that  upon  this  question  the  proceeding  is 
in  its  nature  judicial,  and  therefore,  in  determining 
whether  or  not  the  notice  provided  is  sufficient,  the  prin- 
ciple governing  such  proceeding  should  govern. 

The  notice  in  question  advised  the  property  owner  that 
}i  petition  was  file<I,  and  appraisers  appointed  ilay  1,  and 
that  the  hearing  on  said  petition  would  be  had  May  20. 
In  the  meantime  the  appraisers  had  taken  the  oath,  de- 
termined the  question  of  damages,  all  without  notice  to 
the  property  owner  until  the  report  was  filed,  not  later 
than  the  day  of  hearing.  We  are  unable  to  perceive  how 
this  can  be  looked  upon  as  due  process  of  law.  The  prop- 
erty owner,  when  he  comes  into  court  on  the  day  of  hear- 
ing, finds  the  only  question  upon  which  he  has  a  right  to 
be  heard  at  all  already  determined,  and  the  only  remedy 
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afforded  him  is  an  appeal,  to  get  the  benefit  of  which  he 
must  give  bond,  and  probably  incur  the  expense  of  em- 
ploying counsel.  Furthermore,  what  is  this  hearing  ti) 
which  he  has  been  invited?  ('ertainly  not  upon  the 
question  of  damages  which  shall  be  awarded  him,  be- 
cause the  act  confers  no  authority  upon  the  county  judge 
or  court  to  alter  the  appraisement  in  any  way.  In  fact, 
the  only  peril  in  which  the  appraisement  stands  is  of  being 
rejected  by  the  8ch(W)l  board,  a  right  granted  it  by  section 
i)  of  the  act  in  case  the  assessment  is  not  satisfactorv ; 
while,  if  satisfactory,  section  5  merely  requires  the  board 
to  signify  its  acceptance  thereto  in  writing,  and  deposit 
the  amount  thereof  in  court,  when  a  fee-simple  title  will 
vest  in  the  district.  The  only  matters  upon  which  the 
owner  can  be  heanl  are  those  referred  to  in  section  8, 
i.  e.,  where  more  than  ten  acres  are  sought  to  be  taken,  or 
where  the  property  constitutes  an  orchard,  garden,  or 
public  park,  or,  if  outside  the  corporate  limits  of  a  city 
or  village,  where  it  lies  within  20  rods  of  a  residence  with 
no  highway  intervening.  In  the  respect  now  under  dis- 
cussion the  act  is  not  unlike  one  which  should  provide 
that,  in  all  actions  brought  before  a  justice  of  the  peace, 
the  defendant  should  have  notice  of  the  hearing,  but  that 
judgment  should  lie  rendered  for  the  plaintiff,  from  which 
the  defendant  might  appeal.  If  the  analogy  is  perfect, 
we  har*d]y  think  it  would  be  contende<l  that  such  a  pro- 
ceeding constituted  due  process  of  law. 

The  case  of  Sterritt  v,  Yovng,  14  Wyo.  140,  contains  a 
very  full  and  learned  discussion  of  this  question,  citing  a 
number  of  cases  in  supi)ort  of  their  conclusion,  among 
others  t<tnart  r.  Palmer,  74  N.  Y.  183,  quoting  from  the 
ojnnion  of  Earl,  J.:  *^I  am  of  opinion  that  the  Constitu- 
tion sanctions  no  law  imposing  such  an  assessment,  with- 
out a  notice  to,  and  a  hearing  or  an  opportunity  of  a 
liearing  by,  the  owners  of  the  property  to  be  assessed.  It 
is  not  enough  that  the  owners  may  by  chance  have  notice, 
(iv  that  they  may  as  a  matter  of  favor  have  a  hearing. 
The  law  must  recpiire  notice  to  them,  and  give  them  the 
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light  to  a  hearing  an<l  an  opportunity  to  be  heaixl.  It 
mattera  not,  upon  the  question  of  the  constitutionality  of 
Huch  a  law,  that  the  assessment  has,  in  fact,  been  fairly 
apportioned.  The  constitutional  validity  of  the  law  is  to 
be  tested,  not  by  what  has  been  done  un<ler  it,  but  by  what 
n»ay,  by  its  authority,  be  done." 

McGxvvock  r.  City  of  Omaha,  40  Xeb.  G4,  is  also  cited. 
The  case  is  on  ail  fours  with  the  one  at  bar  and  involved 
the  validity  of  a  statute  under  the  power  of  eminent 
domain.  See,  also,  People  i\  Tallman,  36  Harb.  (N.  Y.) 
1*22,  Anderson  i\  Tnberville,  40  Tenn.  150,  Dodd  v.  Hart, 
8  Del.  Ch.  448,  and  MnrnH  r.  Multnomah  If.  Co.y  15  Fed. 
Kep.  177.  The  last  two  cases  are  cited  by  appellant,  but 
they  hold  the  reverae  of  his  contention. 

For  the  purpose  of  sustaining  the  constitutionality  of 
the  statute  in  question-,  appellant  cites  the  case  of  Bra/n- 
Hon  V.  Gee,  25  Or.  462,  a  case,  strictly  speaking,  referable 
to  the  i)olice  power,  rather  than  power  of  eminent  domain. 
The  statute  permitted  the  road  supervisor  to  enter  upon 
private  property  adjoining  the  i-oad  and  take  therefrom 
gravel  and  materials  for  the  purpose  of  making  repairs, 
and  pi*ovided  that  the  owner  might  file  his  claim  with  the 
county  court  and  have  his  damages  assessed.  The  action 
was  brought  against  the  road  supervisor,  and  the  court 
held  that  the  remedy  of  the  plaintiff  was  that  provided 
by  the  statute,  and,  the  proceedings  being  instituted  by 
the  state,  no  notice  was  required  before  the  taking,  and 
that  the  remedy  to  the  property  owner  was  adequate.  In 
Hood  River  lAimhering  Co,  r.  Wasco  County,  33  Or.  498, 
however,  the  court  held  that  a  statute  providing  for  the 
taking  of  private  property  under  the  power  of  eminent 
domain  containing  no  provision  for  notice  to  the  owner  is 
void;  and  Judge  Bean  distinguishes  the  case  of  Branson 
V.  Gee,  supra,  remarking : 

"The  decisions  of  this  court  upon  the  validity  and  con- 
stitutionality of  acts  providing  for  the  assessment  6f 
property  and  levy  of  taxes  for  general  purposes,  or  for 
assessments  for  opening  or  improving  streets  in  munici- 
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polities,  or  the  laying  of  sewers,  or  the  taking  of  material 
by  road  supervisors  for  the  repair  of  public  highways, 
are  not  authority  in  the  present  case,  except  in  so  far  as 
they  may  illustrate  the  application  of  the  doctrine  of  due 
process  of  law  to  a  given  state  of  facts.  •  *  *  It  was 
held  in  these  cases  that  the  city  charters  were  constitu- 
tional and  valid,  although  they  made  no  provision  for 
notice  to  the  property  owners;  but  this  holding  was  ex- 
pressly put  upon  the  ground  that  ^the  city  is  a  miniature 
state — the  council  is  its  legislature,  the  charter  is  its  con- 
stitution ;  and  it  is  enough  if,  in  that,  the  power  is  granted 
in  general  terms,  for,  when  granted,  it  must  necessarily 
be  exercised  subject  to  all  limitations  imposed  by  consti- 
tutional provisions,  and  the  power  to  prescribe  the  mode 
of  its  exercise  is,  except  as  restricted,  subject  to  the 
legislative  discretion  of  the  council-.'  Mr.  Justice  Brewer, 
in  Paulson  v,  Portland,  149  IT.  S.  38." 

The  failure  to  distinguish  between  the  police  power,  the 
power  of  taxation,  and  the  power  of  eminent  domain,  has 
led  to  some  confusion  in  the  cases  upon  the  question  of 
due  process  of  law,  as  was  noted  by  Post,  C.J.,  in  Chicago, 
B:  &  Q.  R,  Co,  V.  State,  47  Neb.  549,  565.  Such  distinc- 
tions are  thoroughly  pointed  out  and  discussed  in  20  C.  J. 
517,  sec.  5,  consideration  of  which  will  explain  many  of 
the  cases  holding  that  notice  to  the  property  owner  af- 
fected may  be  implied;  for  example.  Enterprise  Irriga- 
tion District  v.  Tri-State  Land  Co.,  92  Neb.  121,  which 
was  a  case  involving  the  exercise  of  the  police  power,  and 
State  i\  Several  Parcels  of  Land,  83  Neb.  13,  a  tax  case. 

The  case  of  Buckwalter  i\  School  District,  65  Kan.  603, 
also  cited  by  appellant,  was  an  action  in  ejectment  against 
the  school  district,  which  by  mistake  had  built  a  school- 
house  upon  the  land  of  plaintiff.  A  statute  covering  such 
situations  permitted  the  district  to  apply  to  the  county 
judge  to  appoint  freeholders  to  appraise  the  value  of  the 
land,  and  thereupon  title  should  vest  in  the  district,  but 
omitting  to  provide  for  notice  of  such  application  to  the 
owner.     It  was  held  that  ejectment  could  not  be  main- 
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tained^  that  compensation  need  not  be  made  before  the 
taking^  but  that  the  owner  was  not  bound  by  the  amount 
of  the  assessment,  and  might  either  appeal  therefrom,  or 
bring  an  action  to  recover  the  value  of  the  land;  the 
court  saying  (p.  607)  : 

'^Notice  to  the  citizen  of  the  taking  of  his  property  for 
a  public  purpose  is  of  no  concern  to  him,  for  the  right  to 
take  exists,  independently  of  notice.  It  is  only  when 
compensation  for  such  taking  comes  to  be  considered  that 
the  owner  of  the  condemned  property  becomes  interested, 
and  only  of  proceedings  to  determine  that  question  is  he 
entitled  to  notice,  for  upon  that  question  only  has  he  a 
right  to  be  heard.  The  taking  precedes  the  assessment  of 
damages.  The  title  passes  ui)on  the  taking  of  the  prop- 
erty." 

It  seems  to  us  that  a  distinction  may  be  made  between 
cases  where  the  property  has  been  taken  and  improve- 
ments made  upon  it  and  the  only  question  remaining  is 
the  compensation  to  be  paid  the  owner,  and  cases  like  the 
one  at  bar  where  the  objection  is  made  to  the  proceeding 
itself  by  which  the  land  is  sought  to  be  condemned.  In 
the  former  the  court  would  be  justified  in  holding  that 
the  requirement  of  due  process  of  law  was  satisfied,  while 
in  the  latter  the  pi*oceeding  should  be  required  to  conform 
to  the  Constitution. 

The  last  i*emark  is  also  applicable  to  the  case  of  Apple- 
tan  V.  City  of  Newton,  178  Mass.  276,  where  the  land  had 
been  taken  and  water  pipes  laid  therein  before  the  bill  in 
equity  to  remove  the  cloud  upon  the  title  caused  by  the 
lecording  of  the  condemnation  proceedings  had  been  filed; 
no  notice  of  such  proceedings  to  the  owner  being  pro- 
vided in  the  statute.  However,  that  case  is  authority  for 
the  proposition:  '*It  is  enough  if  there  is  such  a  notice 
as  makes  it  reasonably  certain  that  all  persons  interested 
who  can  easily  be  reacheil  will  have  information  of  the 
proceedings,  and  that  there  is  such  a  probability  as  rea- 
sonably can  be  provide<l  for  that  those  at  a  distance  also 
will  be  infomied."     The  cases  cited  to  support  that  hold- 
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that  pertains  to  tire  elementary  education  of  the  youth  of 
the  district.  It  is  conceded  that  plaintiffs  were  without 
actual  notice  of  th^  appointment  of  the  appraisens  until 
three  days  thereafter,  namely,  May  3,  1920. 

The  point  that  plaintiffs  stress  the  most  is  technical. 
They  argue  with  great  force  that  they  were  not  formally 
notified  of  the  time  when  nor  the  place  where  the  ap- 
praiser were  to  meet.  Questions  pertaining  to  the  value 
of  the  land  and  to  the  damage  suffered,  if  any,  ai*e  ti*eated 
as  of  no  concern,  but  firm  reliance  is  placed  upon  the 
failure  of  formal  service  of  notice. 

The  same  principle  is  involved  in  McGai-^ock  v.  City  of 
Omaha,  40  Neb.  (>4.  In  that  case,  as  here,  the  question  of 
notice  was  involved,  and  we  held :  "A  notice  must  be 
given  by  a  city  of  proceedings  to  assess  the  damage  t(i 
property  which  will  be  caused  by  a  i)i'oposed  change  of  the 
grade  of  a  street  in  said  city  and  of  the  time  and  place 
where  the  appraisers  appointed  for  the  purpose  of  a£»ess- 
ing  such  damages  will  meet,  in.  order  that  the  owner  of 
the  property  so  damaged  may  have  an  opportunity  to  be 
heard  in  his  own  behalf.  *  *  *  If  the  notice  is  not 
given,  the  appraisement  jn'oceedings  will  not  exclude  the 
party  of  any  remedy,  but  such  i)arty  may  commence  an 
action  at  law  to  recover  damages  caused  by  such  change 
of  grade  to  property  of  which  he  or  she  is  the  owner.'' 

Plaintiffs  had  an  adequate  remedy  at  law.  As  in  the 
McGavock  case  thev  were  without  notice,  but  their  remedv 
was  to  "commence  an  action  at  law  to  recover  damages,'' 
if  any,  they  suffered  beyond  the  amount  of  the  appraised 
value.  If  plaintiffs'  reme<ly  at  law  was  adequate,  further 
inquiry,  under  the  weight  of  authority  hereinafter  noted, 
should  cease  with  respect  to  the  constitutionality  of  the 
act. 

Paicnee  County  v.  Storm,  34  Neb.  735,  is  in  point.  The 
opinion  is  by  Maxwell,  C.J.  That  case  had  to  do  with 
the  location  of  a  public  highway  over  the  land  of  a  non- 
resident owner.  The  usual  statutory  notice  was  pub- 
lished.    The  owner,  as  in  the  present  case,  was  without 
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actual  Dotioe  of  the  proceeding  iintil  after  the  time  for 
filing  claims  for  damages  had  expired.  The  court  held 
that  the  right  of  the  owner  to  compensation  was  not  for- 
feited, and  that  he  might  recover  the  value  of  the  land  so 
taken  within  a  i-easwiable  time  after  he  had  actual 
notice.  The  remedy  there  pointed  out  wouM  doubtless 
require  the  owner  to  file  a  claim  with  the  county  board, 
though  the  opinion  is  silent  on  that  point,  and  it  is  pre- 
sumed that  iHKly  would  do  its  full  duty.  In  the  present 
case  plaintiffs  forfeited  no  property  rights.  True,  they 
could  not  he  heard  before  the  appraisers  after  the  report 
was  filed  with  the  county  judge,  but  plaintiffs  were  not 
remediless,  as  pointed  out  in  the  3{cGavock  case  and  in 
the  Storm  case. 

In  2  Lewis,  Eminent  Domain  (3d  ed.)  sec.  568,  the 
Htorm  case  is  citetl.  The  text  reads:  ^'In  Nebraska  it 
has  been  held  that,  while  notice  by  publication  will  give 
the  tribunal  jurisdiction  and  enable  the  land  to  be  bound 
by  its  judgment,  the  landowner,  Avho  does  not  receive 
actual  notice  of  tht  proceedings  in  time  to  make  his  claim 
l>ursuant  to  the  published  notice,  may  present  it  after- 
wards and  will  be  entitle<l  to  have  it  allowed." 

For  other  reasons  plaintiffs  are  not  in  position  to  ques- 
tion the  (constitutionality  of  the  act.  The  question  of 
value  is  not  referred  to  in  the  evidence,  nor  is  it  pleaded  in 
the  petition  that  the  five-acre  tract  exceeded  |1,500  in 
value  or  that  plaintiffs  were  damaged  in  excess  of  that 
sum.  With  respect  to  value  they  have  pleaded  only  con- 
clusions.. On  this  point  the  petition  reads :  "Plaintiffs 
further  allege  that  the  defendants  have  deposited  with  the 
county  judge  the  (condemnation  money  and  are  now  plow- 
ing said  land  preparatory  to  putting  in  fall  wheat  there- 
cm,  and  if  the  defendants  are  i)ermittHl  to  take  possession 
of  said  tract  of  land  they  will  suffer  irreparable  injury, 
for  which  they  have  no  adequate  remedy  at  law.'' 

In  21  R.  C.  L.  440,  sec.  5,  it  is  said:  "It  is  a  well- 
settled  rule  that  legal  conclusions  are  not  to  be  pleaded, 
for  it  is  the  dutv  of  the  courts  to  declare  the  conclusions. 
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and  of  the  parties  to  state  the  premises.     The  allegation 
of  a  conclusion  of  law  raises  no  issue,  need  not  be  denied, 
and  its  truth  is  not  admitted  by  a  demurrer  to  the  cam- 
plaint  containing  it."     Having  failed  to  plead  or  to  prove 
damages,  plaintiffs  cannot  be  heard  to  complain  of  the 
act  on  constitutional  grounds.    Cram  v.  Chicago^  B,  d  Q. 
R.  Co,,  85  Neb.  586,  228  U.  S.  70.     See  note  L.  R.  A. 
1917C,  142.    It  may  be  noted  incidentally  that  the  Grain 
case  was  affirmed  on  appeal  to  the  supreme  court  of  the. 
United  States.     In  the  Cram  case  it  is  said ;    "Until  de- 
fendant is  shown  affirmatively  to  have  been  injured,  he 
cannot  be  heard  to  complain  that  the  act  under  which 
tht  suit  is  brought  is  unconstitutional.*'     85  Neb..  580. 
ITniess   this   appears   he  has   not  been   deprived   of  due 
l>rocess. 

In  Cooley,  Constitutional  Limitations  (7th  ed.)  232,  it 
is  said :  "Nor  will  a  court  listen  to  an  objection  made  to 
the  constitutionality  of  an  act  by  a  party  whose  rights  it 
does  not  affect,  and  who  has  therefore  no  interest  in  de- 
feating^ it."  In  Clark  r.  Kansas  Citify  17(5  U.  S.  114,  Mr. 
Justice  McKenna  cites  with  approval  the  foregoing  lan- 
guage of  Judge  Cooley,  and  adds:  "We  concur  in  this 
vitw,  and  it  would  be  difficult  to  add  anything  to  its  ex- 
pression.-' ^State  v.  Ciirrens,  111  Wis.  431 :  "Statutes  are 
not  to  be  declared  unconstitutional  at  the  suit  of  one  whii 
i«  not  a  sufferer  from  their  unconstitutional  provisions. 
*  *  *  We  cannot  set  aside  the  acts  of  the  legislature 
at  the  suit  of  one  who,  suffering  no  wrong  himself,  merely 
assumes  to  champion  the  wrongs  of  others.'-  In  Welliny- 
ton,  Petitioner,  IG  Pick.  (Mass.)  87,  the  court,  speaking: 
by  Shaw,  C.J.,  say:  "Where  an  act  of  the  legislature  is 
alleged  to  be  void,  on  the  ground  that  it  exceeds  the  limits 
of  legislative  power,  and  thus  injuriously  affects  private 
rights,  it  is  to  be  deemed  void  only  in  respect  to  those 
particulars,  and  as  against  those  pei*sons,  whose  rights  are 
thus  affected." 

If  plaintiffs  were  damaged  in  excess  of  |1,500  by  the 
appropriation  of  their  land,  they  should  have  so  alleges! 
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111  plain  and  unmistakable  language.  Or  if  the  tract,  by 
reason  of  location  or  because  of  contiguity  to  other  lands 
of  plaintiffs,  or  for  any  other  good  and  sufficient  reason, 
caused  them  to  be  damaged  in  a  sum  exceeding  that  al- 
lowe<i  by  the  appraisers^  they  should  have  pleaded  the 
facts. 

With  respect  to  the  judicial  annulment  of  a  legislative 
act,  I  adhere  to  the  views  expressed  in  the  dissenting 
opinion  in  the  nonpolitical  judiciary  case  entitled  State 
r.  Junkin,  85  Neb.  1,  11,  wherein  the  following  authori- 
ties are  cited:  Cooley,  Constitutional  Limitations  (7th 
ed.)  227;  Professor  Wigmore,  23  Am.  Law  Review,  J19; 
City  of  Topeka  v.  Gillett,  32  Kan.  431;  Ogden  v.  Saun- 
ders,  12  Wheat.  (U,  S.)  •213;  Hoover  i\  irooJ,  0  Ind. 
21>6. 

The  delicate  duty  of  declaring  that  a  legislative  act  is 
void  is  an  assumption  of  judicial  authority  that  should 
not  be  exercised  except  ujKm  the  clearest  grounds.  An 
attack  against  an  act  of  the  legislature  on  alleged  con- 
stitutional grounds  should  be  the  last  resort  of  the  liti- 
gant. To  hold  an  act  invalid  should  be  the  last  resort 
of  a  court.  When  a  litigant  presumes  to  raise  his  hand 
against  the  validity  of  a  legislative  act  he  should  first 
plead  facts  showing  cleaily  and  affirmatively  that  his 
rights  will  be  injuriously  affected  by  an  enforcement  of 
the  act.  In  the  present  case  neither  the  equities  nor  the 
law  are  with  the  plaintiffs.  In  brief,  it  appears  that  a 
law  has  been  declared  unconstitutional  at  the  suit  of  "a 
l»arty  whose  rights  it  does  not  affect''  and  who  "merely 
assumes  to  champion  the  wrongs  of  othere.-'  A  slender 
judicial  thread  is  it  not  upon  which  to  hazard  the  validity 
of  a'  If^jrislative  act? 
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Josephine  Nitz  et  al.^  appellees,  v.  William  Widman^ 

appellant. 

FnJEBD  July  20,  1921.    No.  21581. 

1  Wills:  Devise:  Evidbnce.  Evidence  examined,  and  held  that  the 
testator  was,  at  the  time  of  his  death,  the  owner  of  the  land 
devised. 

2.    :  :     CoNSTBUCTioN.    A  devise   to  testator's  daughter 

for  life,  and  after  her  death  In  equal  shares  to  her  children^ 
should  be  construed  as  referring  to'  her  chil'dr^  living  at  the 
time  of  the  testator's  death,  but  subject  to  open  and  let  in  any 
after-born  child  or  children  coming  into  being  before  the  time 
appointed  for  distribution,  unless  a  different  intention  is  plainly 
manifested  by  the  will. 

3.  Partition:  Life  Tenant.  The  owner  of  a  life  estate  in  a  portion 
of  a  larger  tract  of  land  may  maintain  partition  proceedings 
against  a  cotenant  holding  a  fee-simple  title. 

4.    :  Infant  Devisees.    Minors  may,  by  their  next  friend,  join 

as  plaintiffs  in  a  partition  proceeding,  when,  under  the  pro- 
visions of  a  will,  and  the  conditions  of  the  property  devised,  it  is 
probably  necessary  in  order  to  protect  their  interests  from  total 
loss. 

Appeal  from  the  district  court  for  Saundei's  county: 
Geobge  F.  Coecokax,  Judge.     Affirmed. 

B.  E,  Hendricks,  for  appellant. 

e/.  H,  liaf^y,  contra. 

Heard  before  Letton,  Aldrich^  Day  and  Dean,  JJ., 
Shepherd  and  Stewart,  District  Judges. 

Stewart,  District  Judge. 

In  this  opinion  Josephine  Nitz  and  her  five  children 
will  be  referred  to  as  plaintiffs,  and  William 'Widman  as 
defendant. 

From  a  decree  of  the  district  court  for  Saunders 
county,  de(*laring  i)laintiffs  the  owners  of  a  share  in  cer- 
tain land  in  said  county,  occupied  and  claimed  adversely 
by  the  defendant,  and  from  an  order  for  partition,  the 
defendant  api)ealB. 
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March  1,  1893,  Joseph  Widman  and  William  Widman, 
father  and  son,  purchased  and  took  a  deed  to  about 
629  acres  of  land  in  Saunders  county,  for  the  expressed 
consideration  of  |23,730,  aud  gave  a  $10,000  mortgage 
on  the  land  and  on  160  acres  of  land  belonging  to  Joseph 
Widman.  February  12,  1917,  Joseph  Widman  died, 
leaving  a  will,  which  has  been  duly  probated,  devising, 
among  other  things,  a  life. estate  in  a  portion  of  said 
lands  to  Josephine  Nitz,  and  then  over  to  her  children. 
On  the  date  of  testator's  death  Josephine  Nitz  was  the 
mother  of  five  living,  unmarried,  minor  children* 
Josephine  Nitz  instituted  this  suit  in  partition  on  her 
own  behalf,  and  as  the  next  friend  of  said  children.  All 
shares  of  other  devisees  have  been  conveyeil  to  the  de- 
fendant. 

IJy  his  cross-petition  the  defendant  claims  that  about 
the  year  1893  he  had  an  agreement  and  a  written  con- 
tract for  the  purchase  of  his  father's  half  interest  in  said 
lands,  whereby  it  was  provided  that  defendant  was  to 
have  a  deed  after  payment  of  incumbrances  then  exist- 
ing, and  the  sum  of  |500  annually  for  ten  years.  De- 
fendant alleges  that  said  written  contract  was  lost  or 
destroyed,  that  he  has  fully  performed  its  conditions,  and 
asks  to  have  his  title  quieted  to  the  whole  tract. 

On  this  branch  of  the  case,  to  entitle  defendant  to  pre- 
vail, he  must  show  by  clear  and  satisfactory  evidence  that 
an  agreement  between  him  and  his  father  was  made,  and 
that  its  conditions  were  fully  performed  by  him.  Kofka 
t\  Rosicky,  41  Neb.  328;  Peterson  v.  Bauer,  83  Neb.  405; 
O'Connor  i\  ^Vater8,  88  Neb.  224;  Moline  v.  Carlson,  92 
Neb.  419. 

Several  witnesses  testified,  in  substance,  to  having 
heard  the  testator  say  that  defendant  was  to  pay  the 
incumbrances  on  the  land  and  |500  annually  for  ten 
years,  when  he  would  get  a  deed;  that  defendant  had 
fulfilled  his  contract  and  could  have  his  deed  if  he  would 
come  and  aBk  for  it.  Harry  Widman,  a  brother  of  de- 
fendant, testified  to  l)eing  present  when  his  mother  stated 
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in  testator's  presence  that  attorney  Gilkeson  had  drawn 
the  contract,  and  that  defendant  should  have  his  deed; 
that  the  testator  got  mad  and  stuck  the  contract  in  the 
stove;  For  five  years  before  the  land  was  bought,  the 
defendant,  with  one  or  the  other  of  his  brothers,  farmed 
between  400  and  500  acres  of  land,  starting  with  a  team 
and  wagon,  the  gift  of  his  father.  At  the  date  of  pur- 
chase, defendant  testified  he  had  in  the  bank  between 
^6,000  and  f  7,000.  He  admits,  on  cross-examination,  that 
1894  and  ISlhl  were  poor  crop  years,  and  that  prices  on 
farm  products  iu  189C  were  low.  He  has  had  the  use 
of  the  whole  tract  since  the  spring  of  1893.  He  produces 
receipts  showing  taxes  paid  by  him  for  18  years,  and  4 
checks  for  fSOO  each  and  one  for  #230  from  defendant  to 
the  testator,  datwl  in  1907,  1908,  1910,  1913,  and  1914, 
which  were  receiveil  in  evidence.  It  appears  that  such 
payments  had  been  continued  for  about  18  years.  It  is 
not  shown  who  actually  paid  the  notes  or  procured  the 
release  of  the  fl^l 0,000  mortgage,  on  maturity  of  final  in- 
stalment, March  1,  1896.  Defendant  has  made  lasting 
improvements,  found  by  the  trial  court  to  be  worth 
118,000.  Testator  made  a  will  about  1901,  and  three 
others  since  that  time,  in  which  he  devised  the  undivided 
half  of  the  land  in  question. 

The  record  affords  no  light  on  defendant's  failure  to 
get  a  deed  from  his  father.  They  live<l  at  no  great  dis- 
tance apart,  and  there  is  no  suggestion  of  any  estrange- 
ment between  thenij  and  no  satisfactory  explanation  is 
given  of  the  conduct  of  the  testator  in  disposing  by  will 
of  the  lands  claimed  by  the  defendant.  The  provisions  of 
the  will  gave  the  defendant  about  120  acres  of  land,  and 
half  of  the  residue  of  the  estate,  which,  as  shown  by  the 
order  of  distribution,  was  about  *2,200. 

The  will  in  question  contained  the  following: 

"Third.     I   desiie   that   my   daughter,   Josephine   Nitz, 

and  my  son,  Harry  Widman,  shall  each  have  40  acres  out 

of  the  land  which  I  own  jointly  with  my  son  William, 

same  to  be  of  the  average  value  of  the  entire  tract,  and  I 
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therefore  give  and  devise  to  said  daughter  and  son  forty 
acres  each  of  said  land. 

'^Fourth.  Tlie  balance  of  my  property,  whether  the 
same  be  real,  personal  or  mixed,  I  give,  devise  and  be- 
queath to  my  sons  John  and  William,  in  equal  shares." 

"Sixth.  Should  mv  son  William  die  before  I  do,  then 
the  part  devised  to  him  herein  shall  be  divided  in  equal 
shares  among  my  other  children.  The  share  and  interest 
devised  to  my  daughter  Josephine  Nitz  by  this  instru- 
ment shall  descend  to  her  during  her  lifetime  only,  and 
after  her  death  in  equal  shares  to  her  children. 

"Seventh.  I  am  not  forgetting  the  children  of  my  de- 
ceaseil  daughter,  Martha,  but  as  they  have  had  consider- 
able from  my  estate  heretofore,  I  do  not  wish  to  make 
anj'  further  provision  for  them  herein.  This  is  also  the 
reason  no  greater  amounts  are  given  to  my  son  Harry, 
and  my  daughters  Josephine  and  Emma." 

Defendant  contends  that  the  minor  plaintiffs  are  not 
entitled  to  unite  with  the  life  tenant  in  prosecuting  the 
partition  suit,  because  it  is  uncertain  how  many,  if  any, 
of  them  may  survive  the  life  tenant,  who,  also,  may  have 
given  birth,  at  the  time  of  her  death,  to  other  children 
who  suiTive  her. 

The  recital  of  the  will,  "and  after  her  death  in  equal 
shares  to  her  children,"  contemplates  the  possibility  of 
the  birth  of  other  children.  The  estate  in  remainder 
vested  in  the  living  children  of  Josephine  Nitz  at  the 
date  of  the  testator's  death,  but  subject  to  open  and  let 
in  any  after-bom  children  of  said  Josephine  Nitz  in  be- 
ing before  the  time  appointed  by  the  will  for  distribu- 
tion. Webber  i\  Jones,  94  Me.  429;  McLain  v.  Howard, 
120  Mich.  274 ;  Forest  Oil  Co.  v,  Crawford;  77  Fed.  106 ; 
28  R.  C.  L.  265,  sec.  242. 

The  defendant  further  contends  that  the  petition  of  the 
life  tenant  and  the  remaindermen  bv  their  next  friend 
conferred  no  power  upon  the  court  to  confirm  the  shares 
of  the  several  parties,  or  to  order  partition.  Under  the 
will  Josephine  Nitz  had  a  right  to  immediate  possession 
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of  her  portion  of  said  land^  and  to  maintain  an  action 
for  its  partition.  She  is  a  tenant  in  common  with  the 
defendant.  The  general  rnle  now  is  that  every  cotenaut 
may  demand  partition  as  a  matter  of  right,  however  in- 
convenient or  injurious  it  may  be  to  make  it,  or  whether 
the  title  of  the  i)arties  be  legal  or  equitable,  if  there  is  a 
jjresent  right  of  jrossession.  20  K.  (\  L.  743,  sec.  27; 
Freeman,  Cotenancy  and  Partition  (2d  ed.)  sec.  455; 
Corneal  v.  Lynch,  91  Va.  114. 

Althougli  the  minor  plaintiffs  in  this  case  had  no 
present  right  of  possession,  they  were  proper  parties,  for 
the  purpose  of  preserving  and  jirotecting  their  estate 
from  the  danger  of  total  loss  by  reason  of  defendant's 
right  to  contribution  of  plaintiff's  proportion  of  the  value 
of  extensive  improvements  upon  the  pi-emises.  Section 
7588,  Rev.  St.  1913,  provides:  "The  action  of  an  infant 
must  be  brought  by  his  guardian  or  next  friend.  When 
the  action  is  brought  by  his  next  friend,  the  court  has 
power  to  dismiss  it,  if  it  is  not  for  the  benefit  of  the  in- 
fant; or  to  substitute  the  guardian  of  the  infant,  or  any 
peraon,  as  the  next  friend.''  Since  the  plaintiff  Josephine 
Nitz  had  the  right  to  maintain  this  proceeding,  without 
the  consent  of  said  minors,  the  defendant  cannot  be  heard 
to  complaint  that  they  are  in  court.  IJy  pennitting  the 
case  to  proceed  on  their  behalf  by  their  next  friend,  the 
court  practically  said  it  was  for  the  minoi's'  benefit.  Un- 
der the  peculiar  provisions  of  the  will,  and  the  attending 
conditions  surrounding  the  property  involve<l,  we  cannot 
say  that  the  court  was  without  power  to  order  partition, 
as  prayed,  of  the  ])laintiffs*.  combined  estates.  In  this 
case  we  are  not  unmindful  of  the  provisions  of  section 
1652,  Rev.  St.  1913. 

The  trial  court  doubtU^f*  anticipated  that  from  a  tract 
of  upwards  of  300  acres  a  partition  could  be  made  in 
kind,  awarding  plaintiffs  their  share  in  such  proportion 
as  to  free  it  from  charge  for  existing  improvements,  and 
also  avert  the  costly  expense  attending  sale,  together 
with  the  necessity  of  protecting  the  estate  in  remainder 
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by  a  bond  for  a  long  period  of  years. 

An  examination  of  authorities  citeil  in  defendant's 
brief  discloses  that  they  are  either  in  harmony  with  the 
law  as  recognized  in  this  opinion  or  that  they  are  not 
i'.pplicable  to  this  case.  In  the  main  they  are  to  the 
effect  that  one  of  several  tenants  in  common  cannot,  as 
against  his  cotenants,  make  a  transfer  by  metes  and 
bounds  of  a  portion  of  the  common  land. 

Hy  the  will  in  this  case,  each  devise  was  spread 
throughout  the  whole  tract.  It  varied  the  quantity  and 
character  of  estates  created,  but  gave  no  particular  or 
specific  part  of  the  land  to  any  devisee. 

The  judgment  and  order  of  the  district  court  was  right, 
and.  is 

Affirmed. 


(ASKS   DETERMINED 
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r.  K.  (\vKPENTEU  V.  State  of  Nebraska. 

Piled  October  14,  1921.    No.  21931. 

1.  Indictment:  Pbactice  of  Medicine:  Negativing  Bxcbftionb  ih 
Statute.  The  exceptions  set  forth  in  section  2724,  Rev.  St  1913, 
as  amended  in  1919  (Laws  1919,  ch.  190,  title  VI,  art  II,  sec  8), 
form  no  part  of  the  description  of  the  offense,  and  it  is  unneces- 
sary that  they  be  negatived  in  an  indictment  charging  a  viola- 
tion of  the  medical  practice  act. 

2.  Physicians  and  Surgeons:  Act  Regulating  Practice  op  Medicike: 
Validity.  The  statute  regulating  the  practice  of  medicine  is  not 
""'oid  as  discriminatory  because  it  fails  to  provide  that  persons 
desiring  to  practice  "Napropathy"  may  treat  diseases  without  ex- 
amination. 

3. :    State  Board  of  Health:    Duties.^  Unless  so  provided  by 

the  legislature,  it  is  not  incumbent  upon  the  state  board  of  health 
to  furnish  means  for  examining  the  qualifications  of  all  persona 
desiring  to  treat  patients  by  drugless  or  other  methods  of  healing 
for  fee  or  reward,  and  to  fail  to  do  so  is  not  a  denial  of  any  con- 
stitutional right. 

4.  :  :  New  Methods  of  Healing.  Neither  the  legisla- 
ture nor  the  state  board  of  health  can  be  expected  to  anticipate 
the  inception  of  new  methods  of  healing. 

EuROtt  to  the  (listriet  court  for  Brown  county :   Robert 
R.  Dickson,  Jidge.     Affif^ied. 

(larcnce  S,  Darrow  and  William  M.  Ely,  for  plaintiff 
in  error. 

(larctU'C  A,  Davis,  Attorney  (ieneral,  and  C.  L.  Dort^ 
contra. 

Heard   bofoic   Mouuissky,  C.J.,   Lbtton,   Rose,  I>ba\, 

(742) 


Vol.  106]  SEPTEMBER  TEKM,  1921.  743 

carpenter  t.  State. 

Aldrich,  Day  and  Flansburg,  JJ. 

Letton,  J. 

Plaintiff  in  eri-or  (hereinafter  termed  defendant)  was 
eonvicted  npon  four  counts  of  an  information  charging 
him  with  the  illegal  practice  of  medicine,  for  a  stated  fee. 
The  evidence  shows  that  defendant,  who  did  not  possess 
the  qualifications  as  to  professional  education  required  by 
the  statute  for  the  practice  of  medicine,  or  the  treatment 
of  diseases,  had  treated  the  persons  named  in  the  infonna- 
tion  for  physical  ailments,  for  a  fee,  by  a  manipulation  of 
the  spine  or  its  ligaments. 

Defendant  relied  for  a  reversal  of  the  judgment  upon  a 
number  of  assignments  of  error,  which  may  be  grouped  as 
follows:  (1)  No  count  of  the  information  charges  an 
offense;  (2)  the  court  erred  in  excluding  evidence  offei-ed 
in  his  behalf;  (3)  the  court  erred  in  giving  and  refusing 
rertain  instructions;  (4)  the  statute  is  in  violation  of 
the  Constitution  of  the  state  and  of  the  United  States. 

Section  2724,  Rev.  St.  1913,  as  amended  in  1919  (Laws 
1919,  ch.  190,  title  VI,  art.  II,  sec.  8),  is  as  follows:  "Any 
person  shall  be  regarded  as  practicing  medicine,  within  the 
meaning  of  this  article,  who  shall  operate  on,  profess  to 
heal  or  prescribe  for,  or  otherwise  treat  any  physical  or' 
mental  ailment  of  another.  Nothing  in  this  article  shall 
be  construed  to  prohibit  gratuitous  services  in  case  of 
emergency,  and  this  article  shall  not  apply  to  commis- 
sioned surgeons  in  the  United  States  army  and  navy,  nor 
to  nurses  in  their  legitimate  occupations,  nor  to  the  ad- 
ministration of  ordinary  household  remedies.'' 

It  is  argued  that  the  latter  sentence  is  not  negatived 
in  the  indictment;  that,  if  the  indictment  may  be  true  and 
still  the  accused  may  not  be  guilty  of  the  offense  described 
in  the  statute,  it  is  insufficient;  that  the  section  quoted 
has  an  arbitrary  definition  of  practice  of  medicine,  and 
that  the  exceptions  made  in  the  second  sentence  form  as 
much  a  part  of  the  definition  as  any  other  part  of  the 
section. 

The  same  complaint  was  made  to  the  information  in  the 
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case  of  iiofield  r.  !^tate.  HI  Neb.  600.  The  court  said : 
*'The  information  is  assailed  on  the  ground  that  it  failed 
to  contain  any  negative  averment  relative  to  the  excep- 
tions contained  in  section  17,  ch.  55,  Compiled  Statutes. 
Such  a  negative  averment  was  wholly  unnecessarj'. 
OTonnor  r.  iitate,  46  Neb.  157." 

In  Holt  v.  mate^  02  Xeb.  134,  which  was  a  prosecution 
for  keeping  intoxicating  liquor  for  sale  without  a  license, 
under  a  section  of  the  statute  which  provides:  "That  this 
[section]  shall  not  Apply  to  physicians  or  druggists  hold- 
ing permits  for  the  sale  of  liquors  for  medicinal,  mechani- 
cal, chemical,  or  sacramental  purposes,  or  persons  having 
liquore  for  home  consumption'' — it  was  argued  that  the 
information  was  fatally  defective  because  it  did'  not 
specifically  allege  that  the  defendant  was  not  one  of  the 
persons  designated  in  the  proviso.  But  the  court  said : 
"The  information  suflBciently  negatives  the  exceptions  of 
the  statute.  It  allies  that  the  accused  had  no  liquor 
license  or  druggist's  permit,  and  that  the  defendant  kept 
the  intoxicating  liquors  for  sale  and  did  sell  the  same. 
*  *  *  The  information  negatives  all  exceptions  of  the 
statute  which  are  a  necessary  description  of  the  crime 
attempted  to  be  charged.  Moreover,  the  general  rule  is 
that  only  such  exceptions  and  provisions  of  a  statute  as 
are  part  of  the  description  of  the  offense  need  be  negatived 
in  the  information."  This  principle  applies  and  the  in- 
formation is  sufficient. 

It  is  assigned  as  error  that  the  court  refused  to  per- 
mit defendant  to  testify  as  to  the  condition  of  several  of 
his  patients  before  and  after  the  treatments  administered 
by  him,  and  that  in  such  treatments  no  drugs,  medicines 
or  surgical  operations  were  used.  It  is  said  that  the  fact 
that  defendant  belongs  to  a  class  that  has  been  unjustly 
discriminated  against,  and  that  his  constitutional  right  to 
life,  liberty  and  the  pursuit  of  happiness  has  been,  or  is 
sought  to  be,  violated  by  the  statute,  can  only  be  estab- 
lished by  evidence  showing  the  real  nature  of  the  acts 
performed.    While  a  portion  of  the  offered  testimony  was 
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excluded^  defendant  was  allowed  to  testify  that  "na- 
propathy"  is  a  drugless  method  of  treatment  of  diseases 
or  disorders  of  the  human  body  discovered  or  founded 
about  15  years  ago,  and  that  he  did  not  treat  cases  of 
obstetrics  or  of  broken  bones.  He  stated  the  theory  of 
treatment  as  follows:  "We  believe  that  the  innate  prop- 
ei*ty  of  ligamentous  tissue  to  shrink  up  from  injury  re- 
sults very  frequently  in  damage  to  the  nerves  which  go 
out  through  the  spinal  column  to  the  different  parts  of 
the  body^  and  thus  the  impairment  to  nerves  due  to  this 
contracting  property  of  the  ligamentous  tissue  i*esults  in 
shutting  off  the  nerves  in  there,  or  possibly  an  irritation 
of  the  nerveS;  so  that  the  organs  or  parts  thus  supplied 
do  not  act  in  a  normally  functioning  way."  He  defined 
«t  length  the  term  "ligamentous  tissue/'  and  further  tes- 
tified that  he  treated  the  ligaments  by  using  manual  force 
upon  the  bones  to  which  the  ligaments  were  attached, 
using  the  prominences  of  the  bones  as  a  lever  to  stretch 
the  shrunken  ligaments,  which  are  for  the  most  part  at- 
tached to  the  vertebrae.  The  witness  was  also  permitted 
to  testify  in  detail  as  to  the  actual  condition  of  several  of 
his  patients  before  treatment  and  their  general  "appear- 
ance and  physical  condition  after  the  treatment.  The  un- 
disputed testimony,  therefore,  is  that  their  later  condi- 
tion was  better  than  the  first,  and  no  prejudice  or  error 
occurred  by  the  exclusion  of  merely  cumulative  evidence 
on  this  point. 

;Dr.  Oakley  Smith  was  called  in  behalf  of  the  defendant 
and  testified  that  he  had  charge  of  a  school  teaching 
♦*napropathy"  in  Chicago,  which  was  the  only  school  of 
the  kind  in  the  United  States ;  that  the  system  was 
founded  by  him  about  15  years  ago;  and  that  he  had 
formerly  been  a  chiropractor.  When  asked  to  state  the 
difference  between  chiropractic  and  osteopathy,  on  the 
one  hand,  and  napropathy,  on  the  other,  the*  witness  testi- 
fied :  '^I  will  do  the  best  I  can.  As  far  as  I  can  see,  they 
are  opposite  in  this  regard :  The  chiropractor  works  on 
th6  basis  of  bones  out  of  place,  works  on  the  "basis  of 
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putting  them  back  iu  place,  makes  up  his  treatment  as  he 
goes  along;  iu  other  words,  without  chart  or  bookkeeping. 
The  napropath  says  we  should  do  all  work  with  a  chart* 
work  on  the  basis  it's  a  ligatight,  not  bone  out  of  place; 
a  ligatight  is  a  shrunken  ligament,  and  on  the  basis  we 
should  stretch  those  shrunken  ligaments.  That  is  all. 
Q.  And  you  might  state  the  osteopath  theory.  A.  With- 
out any  accusations  against  the  chiropractor,  the  chiro- 
practor is  the  same  as  the  osteopath,  as  far  as  I  can  see  in 
theory  and  action.     That  is  all." 

The  court  sustained  an  objection  to  the  question  a»  to 
how  long  the  system  of  treating  disease  by  manipulating 
the  spinal  column  has  been  used.  Defendant  offered  to 
show  by  the  witness  ''that  the  practice  of  manipulating 
the  spine  has  been  iu  use  in  the  world  as  far  back  as  the 
history  of  medicine  can  be  traced,  that  it  has  been 
specially  in  use  in  Hohemia,  where  he  has  studied  and 
observed,  and  that  it  is  used  in  families  and  has  been 
for  more  than  one  hundred  years,  and  that  it  is  in  fre- 
quent use  in  the  United  States  in  families,  especially  in 
families  of  those  who  have  recently  come  from  Europe,  as 
a  household  remedy,"  which  permission  was  refused  as 
not  tending  to  prove  or  disprove  any  issue  in  the  case. 
This  is  assigned  as  error.  The  evident  object  of  the  ten- 
dered evidence  was  to  bring  the  practi<?e  of  the  treatment 
within  the  exception  of  the  statute  which  permits  "the 
administration  of  ordinary  household  remedies."  Even 
if  received,  the  testimony  would  not,  in  our  opinion,  have 
brought  the  case  within  the  exception.  Use  in  Bohemia 
or  in  the  families  of  immigrants  from  Europe  of  rubbing 
or  manipulation  of  the  spine  would  not  establish  that  the 
practice  of  "napropathy"  as  described  by  the  witness  is 
an  "ordinary  household  remedy"  in  this  country.  The 
ruling  on  this  point  was  not  erroneous. 

Defendant  requested  instructions,  in  substance,  to  the 
effect  that  the  law  permits  any  person  to  treat  diseases 
or  physical  ailments  of  others  through  the  administra- 
tion of  household  remedies,  and  that  by  such  administra- 
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tion  is  meant  the  use  of  any  agency  ^^such  as  massage  or 
the  exercise  of  the  muscles  or  nerves  by  external  physical 
manipulation,  when  such  use  of  either  or  any  of  such 
agencies  is  frequently  applied  by  members  of  a  family 
or  household  in  which  one  may  be  suffering  some  physical 
or  mental  ailment,  or  by  neighbors,  or  by  any  other  per- 
son called  in  for  advice  for  such  ailments,"  etc.  The  re- 
fusal of  the  court  to  so  instruct  the  jury  is  assigned  as 
error.  We  think  these  instructions  were  properly  re- 
fused. It  has  been  pointed  out  that  neither  the  evidence 
offered  and  excluded,  nor  that  received,  would  establish 
that  the  defendant  administered  ordinai'y  household  rem- 
edies, within  the  meaning  of  the  statute. 

It  is  also  assigned  that  it  was  eri'or  for  the  court  to 
refuse  to  instruct  the  jury  that  it  was  the  duty  of  the 
state  board  of  health  to  provide  means  whereby  persons 
desiring  to  practice  drugless  healing  by  the  system  of 
^^napropathy"  could  take  an  examination  as  to  their  fit- 
ness to  engage  in  such  a  system  of  healing. '  It  is  said 
that  to  refuse  or  neglect  to  afford  such  an  examination 
19  a  denial  of  defendant's  constitutional  rights  and  a  dis- 
crimination against  him  in  favor  of  practitioners  of  other 
schools  of  medicine.  In  recent  years  a  number  of  schools 
of  thought  concerning  the  treatment  of  diseases  have 
sprung  up,  mostly  concerned  with  what  is  kno^irn  as  drug- 
less  healing,  such  as  christian  science,  osteopathy  and 
chiropractic. 

The  constitutionality  of  an  act  forbidding  the  practice 
of  medicine  except  by  persons  licensed  by  the  state  board 
of  health  was  first  passed  upon  in  this  state  in  the  case 
of  Oee  Wo  v.  State,  36  Neb.  241.  The  statute  was  again 
upheld  in  State  v.  Buswell,  40  Neb.  158.  The  quoted 
section  defining  the  practice  of  medicine  was  especially 
considered  and  was  held  to  be  valid. 

In  Ldttle  v.  State,  60  Neb.  749,  which  was  a  prosecu- 
tion for  the  practice  of  osteopathy  before  the  enactment 
of  the  statute  providing  for  the  issuance  of  licenses  to 
that  class  of  practitioners,  the  constitutionality  of  the 


748  NEIUiASKA  REPORTS.  [Vol.  106 


i«^B^iMMM^ww^>^^— ■vn-^mavm^vi 


Carpenter  v.  State. 


act  was  again  attacked  on  the  ground  of  being  prohibitive 
in  its  nature. 

Tlie  law  was  again  sustained  in  Harvey  r.  State,  9C 
Neb.  786,  where  it  was  said  by  Sedgwick,  J. :  "Some  of 
the  questions  presented  appeal  strongly  to  one's  sense  of 
justice,  and  would  be  diffleult  of  solution  if  they  were 
not  foreclosed  by  the  statute  and  the  early  decisions  of 
this  coui't.  ♦  ♦  ♦  This  court  cannot  amend  the  stat- 
utes,.  nor  disregard  the  early  decisions  upholding  and 
construing  those  statutes.  The  l^islature  has  had  ample 
opportunity  to  modify  the  laws,  if  they  are  considered 
harsh,  unjust  or  impolitic,  and,  not  having  done  so,  they 
must  be  enforced  as  the  will  of  the  public  expressed 
through  its  lawmaking  powers." 

After  the  law  in  this  state  had  been  so  construed,  be- 
lieving that  the  regular  schools  of  me<licine  did  not 
possess  a  monopoly  of  the  skill  and  knowledge  available 
or  necessary  to  alleviate  human  suffering,  the  votaries  of 
these  new  methods  applied  to  the  fountain  head,  and  con- 
vinced the  lawmaking  powers  of  the  state  that  their  re- 
spective systems  were  of  value  and  effect  in  the  treatment 
of  disease.  The  legislature  thereupon  supplemented  the 
statute  by  providing  that  the  practice  of  osteopathy  and 
chiropractic  could  lawfully  be  carried  on  under  certain 
prescribed  regulations.  This  was  the  proper  and  orderly 
method  of  proceeding. 

There  are  but  few  relations  in  life  in  which  there  is  a 
greater  feeling  of  dependence,  trust  and  confidence  than 
in  the  relation  between  a  patient  and  his  physician.  The 
very  use  of  the  title  "Doctor"  to  the  average  mind  im- 
plies peculiar  skill  and  knowledge,  and  invites  faith  and 
confidence,  and  it  is  entirely  proper  to  protect  the  public  . 
from  ignorant  or  incompetent  men  or  women  professing 
to  be  competent  physicians.  Such  laws,  no  doubt,  in 
some  cases,  and  perhaps  in  this  case,  prevent  a  man  of 
greater  ability,  or  better  education,  than  some  of  those 
having  legal  qualifications,  from  practicing,  and  seem  un- 
just in  isolated  cases;  but  it  is  impossible  to  legislate  to 
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meet  every  individual  case,  and  some  latitude  must  be 
allowed  in  order  to  attain  the  necessary  and  proper  object 
to  be  attained — the  protection  of  the  public  from  quacks. 
There  may  be  but  a  slight  difference  between  the  treat- 
ment given  by  osteopathic,  chiropractic,  or  other  healers 
by  manipulation,  but  the  state  has  recognized  a  distinc- 
tion between  them,  and  has  declared  the  practice  of  such 
arts  by  specially  educated  practitioners  legal  and  valid. 
The  requirements  for  the  right  to  practice  either  of  these 
schools  of  drugless  healing  are  not  exacting,  rigorous  or 
unreasonable,  but  they  are  sufficient  to  exclude  the  ignor- 
ant. Neither  does  the  knowledge  or  study  required,  at 
least  in  osteopathy,  seem  to  be  inconsistent  or  incom- 
patible with  the  study  of  napropathy  as  described  by  its 
founder  or  discoverer.  We  know  of  no  law  which  would 
prevent  the  exercise  of  the  system  of  napropathy  by  one 
who  has  been  licensed  to  practice  osteopathy. 

The  legislature  cannot  be  expectecl  to  anticipate  the 
founding  of  new  systems  of  thought  or  methods  of  heal- 
ing, and  neither  can  the  state  board  of  health  be  required 
to  anticipate  every  new  idea  in  the  drugless  treatment  of 
diseases.  The  cases  cited  on  behalf  of  the  defendant 
mainly  are  distinguishable,  either  as  not  involving  the 
point  considered  here,  or  as  construing  statutes  different 
in  their  terms.  A  large  number  of  cases  bearing  on  the 
questions  involved  may  be  found  in  the  annotation  to 
People  V.  Cole,  L.  R.  A.  1917C,  822  (219  N.  Y.  98),  and  in 
notes  in  former  volumes  of  the  series  to  which  this  note  is 
supplementary. 

We  fail  to  see  that  any  constitutional  right  of  the  de- 
fendant has  been  infringed.  The  judgment  of  the  district 
court  is 

Affirmed. 
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State,  kx  rel.  Frank  Tanner  et  al.,  appellants,  v.  S. 

K.  Warrick  et  al.,  appellees. 

Filed  Octobkb  14,  1921.    No.  22021. 

1.  Schools  and  School  Districts:  High  School  Distbicts:  Annexa- 
tion OF  Terbitory:  Approval.  In  a  proceeding  to  annex  territory 
to  an  existing  high  school  district  under  the  proviso  In  section  6, 
ch.  243,  Laws  1919,  the  approval  of  such  annexation  hy  the 
board  of  education  of  the  district  to  which  it  is  sought  to  annex 
such  territory  is,  after  the  declaration  of  annexation  by  the 
county  superintendent  of  schools,  the  only  approval  or  consent 
necessary  to  be  given  and  no  action  is  required  to  be  taken  by 
the  authorities  of  other  school  districts  affected. 

2.    :    :    :    Notice.    In  such  proceedings  notice  to 

the  school  boards  of  the  other  districts  affected  is  not  required. 

3.    :    :    Boundaries:    Notice.   The  terms  of  the  statute 

which  provide  for  a  hearing  on  the  initial  question  of  fixing  the 
boundaries  of  consolidated  districts  by  the  redistricting  commit- 
tee furnish  sufficient  notice  to  all  parties  interested  of  the  pro- 
posed boundaries  of  the  district. 

4.  :  :  Annexation  of  Terrftory:  Petition:  With- 
drawal OF  Names.  Petitioners  for  the  annexation  of  territory  to 
an  existing  high  school  district,  under  section  6  of  the  act  above 
mentioned,  may  withdraw  their  names  from  the  petition  by  writ- 
ten request  at  any  time  before  action  has  been  taken  by  the 
county  superintendent. 

5.    :    :    :    :    .   After  such  declaration 

has  been  made  and  communicated  to  the  parties  mainly  inter- 
ested, it  is  too  late  to  withdraw  their  names,  even  though  the 
declaration  was  not  reduced  to  writing  immediately. 

6.  Evidence:  Parol  Evidence:  Acts  of  Public  Officials.  Where 
the  statute  does  not  require  a  record  to  be  made  of  official  acts 
of  a  public  officer,  parol  proof  is  competent  and  admissible  to 
show  that  action  was  taken  and  the  nature  of  such  action. 

7.  Schools  and  School  Districts:  High  School  Districts:  Annexa- 
tion OF  Territory:  Petction:  Withdrawal  of  Naices.  The  fact 
that  withdrawals  from  such  a  petition  were  made  before  ap- 
proval by  the  board  of  education  of  the  "existing  high  school 
district"  to  which  it  is  sought  to  annex  territory  is  not  material, 
since  the  determination  of  the  number  and  eligibility  of  the 
signers  of  such  a  petition  is  committed  to  the  county  superinten- 
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dent,  and  his  or  her  action  upon  the  petition  is  final. 

Appeal  from  the  district  court  for  Scotts  Bluflf  county : 
John  B.  Rapek,  Judge.     Affirmed. 

Morrow  d  Morrow,  for  appellants, 

m 

Mothersead  iC  York,  contra. 

Heard  before  iloHKissEY,  C.J.,  Lettox,  Rose,  Dean, 
Aldrich,  Day  and  Flansburg,  JJ. 

Lbtton,  J. 

This  is  au  actiou  in  the  nature  of  quo  warranto  brought 
by  the  appellants,  who  are  i*esidents  and  taxpayers  respec- 
tively in  school  districts  numbered  3,  lU,  and  39  of  Scotts 
Bluff  county.  They  pray  for  an  order  ousting  the  de 
fendants  from  exercising  any  jurisdiction  as  a  board  of 
education  over  the  territory  embraced  in  the  reinpective 
districts  named.  From  an  adverae  judgment,  relators 
appeal. 

The  real  puri)ose  and  object  of  the  suit  is  to  challenge 
the  validity  of  the  organization  of  "The  Consolidated 
School  District  of  Scotts  Bluff." 

Chapter  243,  Laws  1919,  so  far  as  material  here,  pro- 
vides, in  substance,  that  all  the  territory  in  any  county  of 
the  state  shall  be  districted  into  districts  for  high  school 
and  consolidated  school  purposes;  that  within  20  days 
after  the  act  becomes  a  law  the  county  board  in  each 
county  shall  appoint  two  school  electoi's  of  the  county, 
who,  with  the  county  superintendent,  shall  constitute  a 
committee  to  make  such  surveys  and  investigations  as 
will  determine  an  equitable  adjustment  of  the  boundaries 
of  districts  for  high  and  consolidated  schools  within  the 
county;  that  within  10  days  after  the  adjournment  of  a 
state  conference  of  such  committees  provided  for  by  the 
act,  each  county  committee  shall  meet  in  the  office  of  the 
county  superintendent  and  proceed  to  plat  and  establish 
the  schoolhouse  site  and  boundary  line  of  the  proposed 
districts  within  the  county.  Within  10  days  after  the 
report  is  completed  and  maps  of  the  new  district  pre- 
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pared,  the  county  superintendent  shall  designate  a  time 
for  a  hearing  at  the  county  seat,  where  any  school  elector 
may  file  objections  to  the  plan  as  recommended.  After 
the  hearing  the  committee  are  given  power  to  make  such 
changes  in  the  report  and  maps  as  they  deem  advisable, 
and  within  30  days  after  the  completion  of  the  survey 
they  are  required  to  transmit  the  final  report  and  oi*der  to 
the  county  board,  who  shall  record  the  same  in  the  min- 
r.tts  of  their  proceedings. 

After  the  filing  of  the  report  with  the  county  board  25 
I)er  cent,  of  the  school  electors  may  within  40  daj-s  file  a 
written  protest  with  the  state  superintendent,  who,  after 
i\  hearing  is  had,  provided  for  in  the  act,  shall  then  ap- 
l)rove  the  boundaries  established  by  the  county  committee, 
or  order  a  rearrangement  of  such  boundaries  as  in  his 
judgment  may  seem  best.  In  section  6  is  found  the  fol- 
lowing proviso:  "Provided,  that  if  the  proposed  new 
district  contains  an  organized  consolidated  or  high  school 
district,  when  a  petition  of  not  less  than  51  per  cent,  of 
the  school  eltH'tors  in  said  new  district  residing  outside 
of  the  existing  organized  consolidated  or  high  school  dis- 
tricts shall  be  filed  with  the  county  superintendent,  then 
he  shall  declare  such  territory  to  be  so  annexed,  condi- 
tioned upon  the  approval  of  the  board  of  education  of 
said  existing  districts.  Blank  petitions  for  this  purpose 
shall  be  furnished  by  the  state  superintendent:  Pro- 
Tided,  further,  any  parts  or  fragments  of  old  districts 
which  may  be  left  outside  of  the  boundaries  of  the  new 
districts,  in  the  adjustment  and  operation  of  this  act, 
shall  be  provided  for  by  the  districting  committee,  which 
may  add  temporarily  such  parts  or  fragments  to  other  dis- 
tricts." It  is  under  this  proviso  that  the  consolidated 
district  whose  organization  is  challenged  was  created. 

The  gist  of  the  petition  is  the  allegation  that  no  action 
was  taken  by  the  county  superintendent  until  after  the 
rembnstrance  and  withdrawal  of  names  had  been.flled^ 
and  the  further  allegation  that  the  withdrawals  were 
effective  to  reduce  the  number  of  lawful  signers  to  lefis 
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than  the  jurisdictional  number.  The  latter  allegation  i« 
sustained  by  the  evidence.  The  defense  is  that,  prior 
to  the  time  of  filing  the  remonstrance  and  attempted  with- 
drawals, the  county  superintendent  had  acted-  and  de- 
clared the  territory  annexed  to  the  school  district  of 
Scotts  Bluflf,  conditioned  upon  the  approval  of  the  board 
of  education  of  said  district,  and  that  the  withdrawals 
came  too  late  and  were  ineffectual. 

The  errors  assigned  are,  in  substance,  that  the  court 
erred  in  holding  that  approval  of  the  school  boards  of  the 
territories  sought  to  be  annexed  to  the  school  district  of 
the  city  of  Scotts  Bluff  was  not  necessary  before  con- 
solidation could  be  effected,  and  in  holding  that  the  peti- 
tion could  be  legally  acted  upon  without  first  giving 
notice  to  all  districts  affected  of  the  presentation  of  the 
petition.  The  other  assignments  virtually  are  that  the 
court  erred  in  finding  that  the  county  superintendent 
verbally  declared  the  annexation  of  the  outlying  terri- 
tory of  the  Scotts  Bluff  district  on  the  29th  day  of  June, 
1920,  and  in  holding  that  such  verbal  declaration  was 
sufficient  to  prevent  the  withdrawal  of  names  from  the 
petition.  It  is  also  assigned  that  the  court  erred  in 
holding  that  the  petitioners  could  not  remove  their  names 
from  the  petition  after  the  same  had  been  acted  upon  by 
the  county  superintendent  and  before  the  board  of  educa- 
tion of  the  city  of  Scotts  Bluff  approved  the  same. 

The  statute  does  not  require  approval  by  the  school 
boards  of  the  territory  sought  to  be  annexed  to  a  high 
school  districts,  nor  does  it  require  notice  of  the  presenta- 
tion of  such  a  petition  to  the  county  superintendent  to  be 
.  given  to  all  districts  affected.  The  statutory  provisions 
with  regard  to  the  time  the  initial  action  to  be  taken  by 
the  committee  on  redistricting,  and  the  recording  of  their 
proceedings  in  the  minutes  of  the  county  board,  whose 
proceedings  are  required  by  law  to  be  published,  were  evi- 
dently designed  to  furnish  sufficient  notice  of  the  action 
of  the  committee  to  all  persons  residing  within  the  terri- 
tory ia^ected.    The  approval  by  the  board  of  any  district 
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except  that  of  the  consolidated  or  high  school  district  to 
which  it  is  desired  to  annex  outside  of  the  territory  is  not 
essential.  The  words,  "the  approval  of  the  board  of  edu- 
cation of  said  existing  districts,"  clearly  refer  to  "the 
existing  organized  consolidated  or  high  school  districts'* 
mentioned  in  the  pi^oviso. 

The  main  question  in  the  case  is  whether  the  evidence 
shows  that  the  county  superintendent  had  acted  upon  the 
petitions  and  declared  the  territory  to  be  annexed  before 
the  withdrawals  were  filed.     The  evidence  for  relators 

• 

shows  that  on  June  5  some  of  those  objecting  to  the 
consolidation  made  an  inspection  of  the  records  in  the 
office  of  the  county  superintendent  but  found  no  written 
reconl  of  any  action  liaving  been  taken  on  the  petition. 
The  county  superintendent  at  that  time  was  out  of  the 
city.  On  July  7,  and  on  the  morning  of  July  8,  certain 
protests  and  remonstrances  against  the  annexation  of  the 
territory  in  districts  3,  G,  10,  and  39,  and  withdrawals  of 
the  names  of  36  persons  who  had  signed  the  original  peti- 
tion, were  filed  in  the  office  of  the  county  superintendent. 
The  protests  were  signed  by  86  others  not  signet's  to  the 
petition. 

On  the  8th  day  of  July  a  record  of  the  approval  of  the 
board  of  education  of  the  school  district  of  the  city  of 
Scotts  Hluff  was  filed  in  the  office  of  the  county  superin- 
tendent. On  August  5  the  county  superintendent  in 
writing  reported  to  the  county  clerk  and  the  president  of 
the  board  of  education  of  Scotts  Bluff  that  she  had  de- 
claired  all  the  territory  described  in  the  petition  to  be 
annexed,  and  the  consolidated  school  district  created ;  the 
notification  being  in  part  as  follows:  "I  hereby  certifj- 
that  on  June  26th,  1920,  petitions  were  filed  in  my  office 
from  51  per  cent,  of  the  electors  of  the  territory  proposed 
by  the  redistricting  committee  for  annexation  to  the 
school  district  of  Scotts  Bluff  praying  that  said  territory 
be  annexed  to  the  school  district  of  Scotts  Bluff. 

**Aiid  I  further  certify  that  at  the  same  lime  A,  C. 
Davis  and  S.  P.  Lacy  requested  that  the  west  half  of 
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section  1  and  the  northwest  quarter  of  sectipn  12,  town- 
ship 23  north,  range  55  west,  be  also  permitted  to  come 
into  the  Scotts  Bluff  consolidated  district. 

"And  I  further  certify  that  on  June  29  I  declared  my 
verbal  approval  of  the  boundaries  as  made  by  the  county 
redistricting  committee,  and  petitioned  for  annexation  to 
the  Bcotts  Bluff  school  district,  to  include,  however,  said 
parts  of  sections  1  and  12  if  they  might  be  accepted  by  the 
Scotts  Bluff  school  board  and  petitioned  in  by  the  inter- 
ested parties  by  July  7." 

Before  the  petition  for  annexation  was  filed  with  the 
county  superintendent,  S.  P.  Lacy  and  A.  C.  Davis  had 
been  removed  from  school  district  No.  10  and  annexed  to 
consolidated  district  No.  67.  They  preferred  to  be  in- 
cluded in  the  Scotts  Bluff  district.  The  county  superin- 
tendent prepared  petitions  for  them  to  circulate  to  effect 
this  purpose.  These  petitions  were  returned  to  the 
county  superintendent  on  June  28.  Lacy  and  Davis  testi- 
fied that  the  county  superintendent  then  said  she  had 
made  a  mistake,  and  it  would  be  necessary  to  post  notices 
in  the  districts  affected  by  their  petitions,  and  told  them 
to  post  the  notices  and  return  the  petitions  before  July  6, 
and  she  would  act  on  their  petitions  and  the  petition  for 
the  annexation  of  the  other  territory  to  the  Scotts  Bluff 
district  at  the  same  time,  on  her  return  from  Denver. 
The  county  superintendent  testified  that  she  took  final 
action  on  the  petition  on  June  29.  She  further  testified 
that  after  she  approved  the  petition  she  informed  certain 
members  of  the  Scotts  Bluff  board  of  education  of  the 
approval,  and  also  called  by  telephone  certain  electors  in 
the  annexed  territory,  and  also  the  county  clerk,  or  his 
deputy,  and  a  member  of  the  redistricting  committee,  and 
notified  them  of  the  action  taken,  and  that  this  was  done 
before  she  went  to  Denver,  which  was  on  June  30.  She 
denies  that  Lacy  and  Davis  i^etumed  petitions  at  a  time 
when  they  had  failed  to  put  up  the  proper  notice,  but  says 
they  took  the  notices  out  on  Saturday  the  26th.  She 
testifies  she  told  Davis  and  Lacy  that  they  must  get  the 
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assent  of  the  Scotts  Bluff  board  before  they  went  any 
further.  Two  members  of  the  board  of  e<Jucation  of 
Seotts  lUuff  testifie<l  that  in  the  latter  part  of  June  the 
county  superintendent  told  them  she  had  approved  the 
boundaries  as  laid  out  by  the  redistricting  committee. 

The  superintendent  of  schools  of  the  city  of  Scotts 
Hluff  testified  that,  on  Jiine  29,  "I  went  to  her  ojfice  and 
learned  that  she  was  going  to  Denver,  and  I  wanted  to 
know  if  her  action  was  final — the  action  she  had  taken 
on  the  26th.  I  wanted  to  know  so  that  we  might  go 
ahead.  She  told  me  that  her  action  was  final  in  the 
matter,  and  that  we  were  authorized  to  go  ahead."  He 
further  testified  that  between  June  29  and  July  8  he  re- 
ceived the  written  acceptance  that  she  had  declared;  it 
came  into  his  possc^ssion  several  days  before  the  board  of 
education  acted  upon  it,  and  the  board  on  the  strength 
of  this  declaration  has  expended  about  |10,000  in  furnish- 
ing extra  school  accommodations.  The  president  of  the 
Scotts  Bluff  school  board  testified  that  the  county  super- 
intendent called  him  from  Denver  on  July  7,  and  stated 
she  had  learned  that  a  remonstrance  had  been  filed 
against  the  redistricting,  and  assured  him  that  the  peti- 
tion had  been  approved  and  the  matter  was  settled. 

On  rebuttal  there  was  testimony  to  the  effect  that  after 
the  superintendent  returned  from  Denver  the  relators 
called  at  her  olHce  to  ascertain  what  had  been  done  with 
the  remonstrance.  Some  of  them  testified  that  they  asked 
her  why  she  did  not  give  them  a  hearing  on  the  remon- 
strance, and  she  told  them  she  had  already  acted  on  the 
other  petition;  that  she  had  acted  verbally,  and  told  the 
different  members  of  the  Scotts  Bluff  school  board  that 
frhe  would  accept  it,  but  was  holding  the  petition  on  ac- 
count of  the  Davis  and  Lacy  petitions.  When  asked  why 
the  blanks  were  not  filed  (apparently  referring  to  some 
printed  blank  forms  of  approval  in  evidence),  she  said 
she  was  holding  them  on  account  of  the  Lacy  and  Davis 
petition,  so  she  could  act  on  all  of  them  together.  It  was 
also  shown  that  some  of  the  relators  had  protested  against 
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the  consolidation  at  the  hearing  before  the  redistrieting 
committee,  and  that  the  petition  had  not  been  presented 
to  them  for  signature;  but  it  is  also  shown  that  some  of 
them  knew. of  it  being  circulated,  while  others  only  heard 
of  it  a  shprt  time  before  the  remonstrance  was  filed. 

The. most  important  question  in  the  case  is  whether  the 
failure  of  the  county  superintendent  to  place  upon  record 
at  the  time  it  was  made  her  approval  of  the  petition  left 
the  matter  still  open  so  that  petitioners  might  withdraw 
in  the  interval  between  her  oral  declaration  and  the  mak- 
ing of  the  record.  We  have  found  no  case  exactly  in 
|)oiut,  the  decisions  cited  by  relators  are  to  the  effect 
that,  unless  a  complaint  in  writing  was  filed  before  a 
board  of  equalization,  it  had  no  jurisdiction  to  raise  or 
lower  assessments  in  the  particular  circumstances  of  each 
case;  but  this  we  think  does  not  aid  us  in  this  case.  A 
judgment  of  a  court  is  valid  and  effective  when  it  is  de- 
clared and  announced  by  the  judge,  although  it  may  not 
be  reduced  to  writing  until  afterwards.  Mandamus  will 
lie  to  compel  the  entry  of  a  judgment  already  rendered, 
but  which  has  not  been  made  a  matter  of  record;  and 
parol  evidence  is  not  admissible  in  other  cases  to  show 
that  a  judgment  has  been  rendered.  Where  there  is  no 
statute  requiring  proceedings  to  be  made  a  matter  of 
record,  such  as  in  the  case  of  a  nonjudicial  board  or  office, 
and  Qf  merely  ministerial  acts  in  an  inferior  court,  the 
strict  rule  as  to  court  records  does  not  apply,  and  they 
may  be  proved  by  parol.  Van  Kleek  v.  Eggleston,  7  Mich. 
511;  Dehority  v.  Wright^  101  Ind.  382;  Jolley  v.  Foltz, 
34  Cal.  321 ;  Richardson  v.  Hitchcock,  28  Vt.  757 ;  Fams- 
worth  Co.  V.  Randy  65  Me.  19 ;  22  C.  J.  1011,  sec.  1294. 

But,  even  if  we  apply  the  law  relating  to  courts  of 
record,  it  would  seem  that,  where  the  officer  to  whose 
judgment  is  committed  the  approval  or  rejection  of  a  peti- 
tion to  form  a  consolidated  school  district  has  considered 
the  queistion  involved  and  has  announced  to  a  number  of 
the  parties  mainly  interested  her  decision  upon  the  mat- 
ter, the  mere  fact  that  a  record  of  her  action  was  not 
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made  immediately,  but  was  reduced  to  writing  after- 
wards, does  not  prevent  the  act  and  declaration  from  be- 
coming effective  and  binding.  There  is  no  evidence  to 
show  that  any  other  declaration  was  ever  made  than  that 
announced  by  the  county  superintendent  to  several  mem- 
bers of  the  board  of  education  of  the  city  of  Scotts  lUuff 
on  June  29,  and  afterwards  embodied  in  two  statements, 
one  directed  to  the  president  of  the  board  of  education, 
and  the  other  to  the  county  clerk.  These  statements 
recite  and  declare  the  facts  as  found  by  the  district  court 
to  exist. 

It  was  held  in  Biart  v.  Myers,  3  Neb.  (Unof.)  196,  that, 
while  a  superintendent  of  public  instruction  acts  judicial- 
ly in  forming  a  new  school  district  from  territory  em- 
braced within  the  boundaries  of  other  districts,  it  does 
not  follow  that  his  findings  and  orders  in  the  premises 
must  be  entered  with  all  the  formality  of  a  judgment  of 
a  court  of  law;  if  the  record  shows  a  substantial  compli- 
ance with  the  statute  it  is  sufficient.  There  is  no  time  or 
place  fixed  by  the  statute  for  the  declaration  of  approval 
by  the  county  superintendent;  it  is  enough  that  the  ap- 
proval be  made,  and  it  should,  of  course,  be  shown  in 
writing  within  a  reasonable  time  after  the  declaration  is 
made;  but  the  essential  thing  is  the  approval,  which  is  a 
mental  act,  and  the  declaration,  either  oral  or  written, 
which  is  physical.  The  mental  determination  would  be 
insufficient  if  unaccompanied  by  any  act  evidencing  that 
it  had  been  made;  but,  when  made  and  declared,  it  be- 
comes effective,  notwithstanding  the  fact  that  the  written 
evidence  was  not  recorded  until  later.  While  the  statute 
in  terms  does  not  require  the  recording  of  the  act,  the 
proper  conduct  of  official  affairs  requires  that  such  a 
record  be  made. 

The  argument  is  made  that,  since  the  last  withdrawal 
from  the  petition  was  filed  on  the  morning  of  July  8,  and 
the  board  of  education  of  the  school  district  of  Scotts 
Bluff  did  not  meet  to  approve  the  boundaries,  as  defined 
in   the  petition,  until  the  afternoon  of  that  day,  final 
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aetiou  had  not  been  taken,  and  therefore  the  right  of  with- 
drawal still  existed.  But  this  loses  sight  of  the  fact  that 
the  board  of  education  has  nothing  whatever  to  do  with 
the  determination  of  the  validity  of  the  petition,  or  the 
number  of  qualified  signers  upon  the  same.  The  function 
of  examination  of  the  petition,  and  decision  as  to  whether 
it  should  be  allowed  and  approved,  rests  entirely  with  the 
county  superintendent.  The  board  of  education  has  no 
power  to  act  until  after  the  approval  of  the  petition  has 
been  certified  to  it  by  the  county  superintendent,  and, 
hence,  the  action  of  the  county  superintendent  with  re- 
spect to  the  approval  of  the  petition  is  the  determining 
and  final  act  so  far  as  the  petitioners  are  concerned. 
When  a  petition  approved  by  the  county  superintendent 
has  been  presented  to  the  board  of  education,  the  only 
act  necessary  to  be  done  to  effectuate  a  consolidation  is 
the  approval  by  the  board.  If  this  approval  is  withheld, 
the  whole  proceedings  under  this  proviso  are  of  no  avail. 

In  State  v.  Cox,  105  Neb.  75,  it  is  said,  speaking  of  the 
act  under  consideration:  "The  bill  does  not  purport  to 
be  an  amendment  of  the  former  sections,  but  enacts  en- 
tire new  le^slation  upon  the  same  subject-matter,  and  re- 
peals the  former  sections  covering  that  matter."  This  is 
a  sufficient  answer  to  the  contention  that  the  require- 
ments of  the  former  general  statute  governing  the  division 
of  school  districts  must  be  complied  with  in  proceedings 
under  the  new  act. 

It  is  conceded  that  petitioners  might  withdraw  at  any 
time  before  action  was  taken  by  the  county  superinten- 
dent. The  evidence  sustains  the  district  court  finding 
that  no  withdrawals  had  taken  place  before  action  by  the 
county  superintendent. 

We  find  no  error  in  tho  judgment.     It  is  therefore 

Affibmbd. 

Rose,  J.,  dissents. 
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State,  ex  rel.  Polk  County^  relator,  v.  George  W. 
Marsh,  Auditor  of  Public  Accounts,  respondent. 

Filed  Octobeb  14,  1921.    No.  22377. 

1.  Elections:  Covbthouse  Bonds:  Votes  of  Women.  Since  the  nine- 
teenth amendment  to  the  Constitution  of  the  United  States  be- 
came effective,  the  votes  of  women  cast  at  an  election  for  the 
submission  of  a  proposition  to  issue  bonds  of  a  county  for  the 
purpose  of  erecting  a  courthouse  are  of  equal  validity  with,  and 
are  as  much  entitled  to  be  counted  as,  those*  of  male  voters. 

2.  Counties:  Courthouse  Bonds:  Statutory  Provisions.  The  spe- 
cial provision  contained  in  section  954,  Rev.  St.  1913,  as  amended, 
for  the  submission  to  the  voters  of  a  proposition  to  issue  bonds 
of  a  county  for  the  erection  of  a  courthouse  controls  such  an 
election,  and  not  the  general  provision  contained  in  sections  956 
to  960,  inclusive. 

Original  proceeding  in  mandamus  to  compel  respondent, 
as  auditor,  to  register  certain  bonds  of  Polk  county,  issued 
for  the  erection  of  a  courthouse.     Writ  allotved. 

■ 

Stout,  Rose,  M'elh  d  Martin  and  M.  A.  Mills,  Jr.,  for 
relator. 

Clarence  A,  Davis,  Attorney  General,  and  Mason 
Wheeler,  contra. 

Heard  before  Letton,  Day  and  Dean,  JJ.,  Corcoran 
and  Goss,  District  Judges. 

Lbtton,  J. 

This  is  an  original  action  in  mandamus  upon  the  rela- 
tion of  Polk  county  against  the  auditor  of  public  ac- 
i^ounts  to  compel  him  to  register  f  125,000  of  bonds  of  that 
county  voted  for  the  purpose  of  erecting  a  courthouse  at 
a  special  election.  The  board  of  canvassers  certified  the 
returns  Of  the  election  as  follows: 

*'For  said  bonds  and  tax : 
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Women's  vote,  six-hundred  sixty. 660 

Men's  vote,  nine-hundred  forty-one 941 

Total   votes    for 1,601 

''Against  said  bonds  and  tax: 

Vy omen's   vote,   four-hundred   eighty-seven ....    487 
Men's  vote,  nine-hundred  sixty-two 962 

Total    votes    against .1,449'* 

The  county  board  declared  the  proposition  adopted.  A 
transcript  of  all  the  proceedings  was  made,  certified  by 
the  county  clerk,  and  filed  with  the  auditor  of  public 
accounts^  who  refuses  to  register  the  bonds.  The  auditor 
denies  that  the  issuance  of  the  bonds  had  been  ordered  by 
a  majority  of  the  legal  voters  of  the  county  voting  there- 
on, and  alleges  that  the  women  voting  at  the  election  were 
not  legally  entitled  to  vote  on  the  proposition,  and  that  in 
fact  a  majority  of  the  legal  voters  of  the  county  voted 
against  the  bonds  and  taxes.  He  also  pleads  that  two- 
thirds  of  the  votes  cast  is  necessary  under  the  statute  and 
were  not  cast  in  favor  of  the  pi-oposition. 

It  is  argued  in  the  brief  that  the  notice  of  the  special 
election  was  insufficient,  in  that  the  polling  places  were 
not  lawfully  designated.  The  answer  admits  the  allega- 
tions of  the  petition  that  due  and  pi'oper  notice  was 
given  of  the  time  and  place  of  the  election,  and  that  it 
was  held  at  the  places  designated.  A  notice  that  an 
election  would  be  held  *'at  the  regular  polling  places  in 
the  city"  was  held  sufficient,  in  the  absence  of  pleading 
and  proof  that  there  were  no  regular  polling  places  in  the 
<*ity,  or  that  the  electors  were  in  some  way  deprived  of 
their  opportunity  to  vote.  This  principle  applies.  Hard 
V  Fairhitry,  87  Neb.  745;  State  v.  Marsh,  ante,  p.  547. 

Were  women  eligible  to  vote  at  the  election?  The  elec- 
tion was  held  on  September  21,  1920.  The  nineteenth 
amendment  to  the  f'onstitution  of  the  United  States  had 
been  .proclaime<l  and  bei*ame  effective  August  26,  1920. 
Fed.  St.  Ann.  Supp.  1920  (2d  ed.)  p.  821.    This  provides: 
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'^The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by  any 
state  on  account  of  sex."  Under  the  decisions  of  the 
United  States  supreme  court  construing  the  fifteenth 
amendment  to  the  Ck)nstitution  of  the  United  States,  it 
is  held  that  all  discriminations  in  the  elective  franchise 
based  upon  '^race,  color,  or  previous  condition  of  servi- 
tude'' are  absolutely  without  force  or  effect;  that  distinc- 
tions may  be  made  between  classes  of  citizens  upon  other 
grounds,  but  that  as  to  the  grounds  inhibited  such  re- 
strictions are  absolutely  void.  These  decisions  are 
strictly  in  point  and  apply  to  the  question  presented  here. 
Neal  V.  Delaware,  103  U.  S.  370,  389;  Guinn  v.  United 
States,  238  U.  S.  347;  Myers  v.  Anderson,  238  U.  S.  368. 

It  appears  that  at  the  special  election  at  which  the 
proposition  to  issue  the  bonds  was  submitted,  women  were 
allowed  to  vote,  but  that  their  votes  were  separately 
counted  and  returned.  The  difference  or  distinction  made 
or  sought  to  be  made  by  the  election  or  canvassing  board 
was  *^on  account  of  sex."  Their  rights  as  to  the  deposit 
of  ballots  at  the  election  were  not  "denied  or  abridged," 
but  if,  as  contended,  their  votes  should  not  be  counted, 
this  would  be  an  effectual  denial  of  their  right  to  vote.  A 
vote  which  is  uncounted  amounts  to  nothing.  A  refusal 
to  count  such  vote  or  to  recognize  it  as  having  full  force 
and  effect  would  be  a  clear  violation  of  the  nineteenth* 
amendment.  The  votes  cast  by  the  women  at  the  election 
are  as  much  entitled  to  be  counted  as  those  cast  by  the 
men,  and  there  is  a  dear  majority  for  the  aflBrmative. 

It  is  also  objected  that  two-thirds  of  the  votes  cast  were 
not  in  favor  of  the  proposition,  as  required  by  section  959, 
Rev.  St.  1913.  Section  956  is  a  general  law  governing 
"the  mode  of  submitting  questions  to  the  people  for  any 
purpose  axithorized  by  law.'-  Sections  956  to  960,  in- 
clusive, show  that  the  raising  of  money  is  one  of  the 
questions  which  may  thus  be  submitted  to  the  people  of 
a  county.  For  its  adoption  such  a  proposition  requires 
that  two-thirds  of  the  voters  voting  at  the  election  vote 
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affirmatively.  Section  954,  though  a  part  of  the  same 
act,  contains  a  special  provision  authorizing  the  county 
board  to  provide  a  suitable  courthouse,  and  for  that  pur- 
pose to  borrow  money  and  to  issue  the  bonds  of  the 
county  to  pay  the  same.  "But  no  appropriation  exceed- 
ing |l,oOO  shall  be  made  for  the  erection  of  any  county 
building  except  as  hereinafter  provided,  without  first  sub- 
mitting the  pi'oposition  to  a  vote  of  the  people  of  the 
county  at  a  general  election  or  a  special  election  ordered 
by  said  board  for  that  pui^ose,  and  the  same  is  ordered 
by  a  majority  of  the  legal  voters  voting  thereon.'*  The 
spec^ial  provision  controls.  There  is  a  restriction  in  the 
Kame  section  that  "In  no  case  shall  the  levy  of  taxes 
made  by  the  county  board  for  all  purposes,  including  the 
taxes  levied  herein  i)rovided  for  the  erection  of  a  court- 
house or  jail,  exceed  in  any  one  year  the  sum  of  fifteen 
mills  on  the  dollar  of  the  assessed  valuation  of  said 
county."  Section  fK)4,  as  amende<l  by  chapter  67,  Laws 
1919, 

Attached  to  the  transcript  is  a  certificate  of  the  county 
clerk  of  Polk  county  that  the  rate  of  taxes  levied  for 
county  purposes  in  1920,  including  1.46  mills  for  a  court- 
house building  fund,  amounted  in  all  to  12.61  mills.  It 
is  apparent,  therefore,  that  the  levy  of  taxes  to  be  made 
\n  thCr  future  may  well  be  within  the  15-mill  limitation 
of  the  statute  without  interfering  with  ordinary  running 
expenses. 

We  find  no  sufficient  reason  assigne<l  for  the  refusal  to 
register  the  bonds.  A  peremptory  mandamus  is  allowed 
as  prayed. 

Writ  allowed. 


Michael  A.  Kniffke,  appellant,  v.  Edward  W.  Bar- 
tholomew, APPELLEE. 

Piled  October  14,  1921.    No.  22171. 
1.    Trial:    Pboof.   All  issuable  facts  which  the  evidence  properly  ad- 
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mitted  on  behalf  of  one  party  to  an  action  tends  to  establiah 
may  be  considered  proved,  where  the  other  party  offers,  no  proof. 

2.    Master  and  Servant:    Relation.    On  the  lssu.e  as  to  whether  a 

workman  Is  an  employee  as  distinguished  from  Independent,  con- 

.  tractor,  his  relation  to  his  employer  should  be  determined  from 

all  of  the  facts,  rather  than  from  any  particular  feature  of  the 

employment  or  service. 

3     :    Workmen's  Compensation:    Pkrcextage  of  Loss:    Proof. 

Under  the  workmen's  compensation  law  the  percentage  of  a  per- 
manent partial  loss  of  normal  efficiency  Is  an  ultimate-  fact  and 
may  be  determined  by  the  trial  court  from  all  of  the  evidence 
showing  th€^  nature  and  permanency  of  the  Injuries  and  the  con- 
ditions before  and  after,  without  direct  evidence  of  such  per- 
centage. 

Appeal  fioiii  the  district  court  for  Cheyenne  county : 
William  H.  Westover,  Judge.     Affirmed, 

Gurley,  Fitch,  West  d  Hick  wan,  for  appellant. 

Mcintosh  t(*  Martin,  contra. 

Heard  before  Moriusse\%  CJ.,  Alduich,  Day,  Dean, 
Flansburg,  Letton  and  Rose,  JJ. 

Rose,  J. 

This  is  a  proceeding  under  tlie  workmen-s  compeiisation 
law.  While  defendant  was  engaged  in  plastering  a  panel 
on  the  outside  of  the  Reinmuth  Implement  Ruitding  in 
Sidney,  he  fell  from  a  scaffold  July  9,  1920.  To  procure 
an  award  for  resulting  injuries  he  filed  with  the  compen- 
sation commissioner  a  claim  against  plaintiff,  the  con- 
tractor by  whom  the  building  was  being  constinicted. 
That  officer  found  that  defendant,  when  injured,  i^aA  an 
employee  of  plaintiflf  and  was  entitled  to  $15  a  week  for 
a  period  not  yet  determinable.  From  this  award  plaintiff 
appealed  to  the  district  court  and  there  pleaded  that  de- 
fendant, when  injured,  was  an  independent  contractor, 
as  distinguished  from  an  employee,  and  therefore  not  en- 
titled to  compensation  for  his  injuries.  Plaintiff  pleaded 
further  that  defendant's  disability  was  not  total  or  per- 
manent and  praycHl   for  a  dismissal  of  the  proceeding. 
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The  trial  court  found  that  defendant  was  an  employee  of 
plaintiff  and  was  entitled  to  fly  a  week  for  a  total  dis- 
ability from  the  date  of  the  accident,  July  9,  ld20,  lintil 
the  date  of  the  decree,  May  17,  1921,  and  thereafter  to  f  12 
a  week  for  a  permanent  partial  loss  for  183  weeks,  both 
]>eriods  being  225  weeks.     Plaintiff  has  appealed. 

It  is  first  argued  that  defendant  was  an  independent 
contractor  and  not  an  employee.  The  question  is  one  of 
fact.  Plaintiff  offered  no  evidence  and  the  issues  were 
determined  alone  on  the  proofs  adduced  by  defendant. 
It  follows  that  all  the  issuable  facts  which  the  evidence 
tends  to  establish  may  be  considered  proved. 

On  the  issue  as  to  whether  a  workman  is  an  employee 
as  distinguished  from  an  independent  contractor,  his 
relation  to  his  employer  should  be  determined  from  all  the 
facts,  rather  than  from  any  particular  feature  of  the 
employment  or  service.  Barrett  r.  Selden-Iircck  Con- 
struction Co.,  103  Neb.  850. 

There  is  evidence  tending  to  prove  the  following  facts : 
Defendant  entered  into  an  oral  contract  w^ith  plaintiff  to 
plaster  the  interior  of  the  building  for  17  cents  a  yard 
and  the  contract  was  fully  performed.  During  the  ne- 
gotiations the  plastering  of  an  exterior  panel  for  a  sign 
was  mentioned,  but  defendant  said  it  was  doubtful  if  he 
could  do  it,  owing  to  another  engagement.  Later  de- 
fendant oraUy  prdmised,  for  ?1.25  an  hour,  to  plaster  the 
panel,  plaintiff  to  construct  the  scaffold  and  to  furnish  a 
helper.  Plaintiff  agreed  to  these  terms  and  constructed 
the  scaffold.  Defendant  commenced  work  on  the  panel 
and  was  attended  by  his  former  helper,  who  used  de- 
fendant's mortar  box.  Plaintiff  told  how  he  w*anted  the 
panel  plastered,  but  was  not  present  when  the  work  was 
done.  His  foreman  was  there,  however,  and  defendant 
would  have?  been  under  him,  had  changes  or  information 
been  wanted.  On  account  of  a  defect  in  the  scaffold,  de- 
fendant, while  using  it  in  plastering  the  panel,  fell  head 
foremost  to  the  pavement  below-.  In  the  settlement  for 
work  and  materials  he  received  17  cents  a  vard  for  the 
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interior  plastering  and  paid  his  helper  65  cents  an  hour. 
He  received  f  1.25  an  hour  for  his  work  on  the  exterior 
panel  and  collected  65  cents  an  hour  for  his  helper.  There 
'was  no  attempt  to  contradict  the  evidence  from  which 
these  facts  are  inferred.  There  is  no  proof  that  plaintiff 
surrendered  his  right  to  direct  or  discharge  defendant. 
It  was  the  underatanding  that  the  latter  should  do  the 
plastering  himself  and  there  is  nothing  to  indicate  that 
he  made  any  profit  out  of  the  services  of  his  helper.  In 
an  economic  sense  the  compensation  of  |1.25  an  hour 
may  be  considered  wages. 

Evidence  of  the  nature  outlined  does  not  seem  to  be 
iusufiicient  to  sustain  the  trial  court's  finding  that  de- 
fendant, when  injured,  was  an  employee  within  the 
meaning  of  the  workmen's  compensation  act.  This  as- 
signment of  error  is  therefore  overruled. 

Insufficiency  of  the  evidence  to  sustain  the  award  i« 
also  ui*ged.  The  principal  complaint  under  this  head  is 
the  absence  of  testimony  showing  definitely  the  percentage 
of  the  permanent  partial  loss.  That  there  was  a  total 
disability  for  a  time  is  shown  beyond  question^  and  the 
evidence  sustains  the  finding  below  that  it  continued  to 
the  time  of  the  decree.  The  proof  of  a  permanent  partial 
loss  is  equally  clear,  but  the  extent  or  percentage  thereof 
is  not  so  definite  and  certain.  The  determination  of  the 
issue  requires  the  finding  of  an  ultimate  fact: — a  question 
for  the  trial  court.  The  injured  person  and  his  physician 
may  testify  to  the  injury  and  to  resulting  conditions,  but 
the  deduction  as  to  the  percentage  of  loss  is  for  the  trial 
court.  The  conclusion  may  be  reached  from  all  the  evi- 
dential facts  and  circumstances,  without  direct  testimonv 
as  to  the  proportion  of  loss.  Harper,  Workmen's  CJom- 
pensation  (2d  ed.)  sec.  161;  International  Coal  &  Mining 
Co.  V.  Nicholas,  293  111.  524,  10  A.  L.  R.  1010.  In  the 
exercise  of  judicial  discretion  a  reasonable  estimate  based 
on  such  evidence  meets  the  requirements  of  the  law. 
Otheini'ise  the  mission  of  the  statute  in  this  respect  would 
fail. 
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Defendant's,  brain  was  injured  and  he  was  unconscious 
for  neaj'ly  a  month.  There  was  a  compound  fracture  of 
the  upper  bone  of  his  right  arm  and  the  action  thei*eof 
was  limited.  Atrophy  weakened  the  i>ower  muscles  of  his 
^shoulder.  The  condition  of  the  arm  as  the  result  of  the 
injury  was  shown.  Motion^  speed  and  strength  were  im- 
paired. He  was  fit  for  his  trade  before  the  accident  and 
unfit  for  it  afterward.  The  trial  judge  saw  the  arm  in 
motion  after  atrophy  had  done  its  work.  He  heai'd  the 
testimony  of  a  physician  that  the  injuries  were  perma- 
nent. He  seems  to  have  found  in  effect  that  the  perma- 
I'.ent  partial  loss  was  80  per  cent,  of  normal  efficiency  and 
tht  evidence  seems  to  justify  the  conclusion. 

The  judgment  below  is  somewhat  ambiguous,  but  it  is 
construed  to  refsquire  the  payment  of  fl5  a  week  for  42 
weeks  and  thereafter  f  12  a  week  for  183  weeks,  225  weeks 
in  all,  and,  as  thus  construed,  is 

Affirmed. 


WiLi.iAM   H.    Dailey   et  al.,   appellees,   v.    Sovereign 
Camp,  Woodmen  of  the  World,  appellant. 

Filed  October  14,  1921.    No.  21667. 

1.  KegUgenc6:  Injuries  to  Elevator  Passenger:  Liability.  When 
the  owner  of  a  building  employs  an  unskilled  and  inexperienced 
person  to  operate  a  passenger  elevator  therein  and  personal  in- 
juries are  inflicted  upon  another  without  his  fault  by  reason  of 
the.  operator's  inexperience  and  lack  of  skill,  the  owner  will  be 
he|d  liable  in  damages  for  such  injury. 

2.  Appeal:  Conflicting  Evidence.  Where  the  testimony  conflicts 
with  respect  to  material  matter,  the  verdict  will  not  be  disturbed, 
when  there  is  sufficient  evidence  to  support  It,  unless  the  verdict 
is  clearly  wrong. 

3.  Damages.  There  is  no  fixed  or  exact  rulp  known  or  recognized  in 
our  system  of  jurisprudence  in  which  the  same  measure  of  dam- 
ages for  personal  injury  may  be  applied  to  all  cases  alike.  Much 
must  be  left  to  the  good  sense  and  reason  of  the  jury. 

4.    ;     Elements.    In   an   action   to   recover   for   personal    in- 
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Juries,  the  physical  pain,  the  mental  anguish  and  the  humiliation 
that  is  suffered  by  plaintiff,  and  the  permanency  of  the  injury, 
and  the  decreased  purchasing  power  of  money,  are  aH  ptroper 
elements  of  damage  to  be  considered  by  the  jury  in  deliberating 
upon  their  Terdict. 

5.  Oaniers:  Ofebation  of  Elevator:  Cabb  Required.  The  owner  of 
a  passenger  eleyator  that  is  installed  in  his  building  for  the  use 
of  tenants  and  the  public  is  bound  to  use  the  same  degree  of  care 
with  respect  to  those  using  the  elevator  that  is  imposed  upon 
common  carriers. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  EsTELLE^  Ji'DGE.     Affirmed  on  condition. 

(m nines,  Zieglcr,  Van  Orsdel  d  Gaines,  De  E,  Bradshaw 
and  lirome  c6  Ramsey,  for  appellant. 

Kennedy,  Holland,  De  Lacy  &  McLorUgklin,  contra: 

Heard  before  Letton^  Dean,  Aldrich  and  Day,  J  J., 
Good,  District  Judge. 

Dean,  J. 

William  K.  Dailey  sued  to  recover  damages  for  personal 
injuries  sustained  by  reason  of  defendant's  alleged  negli* 
gent  operation  of  a  passenger  elevator  in  its  17-story 
office  building  situatecl  at  Farnam  and  Fifteenth  streets 
in  Omaha,  known  as  the  Woodmen  building.  He  recov- 
ered a  verdict  for  f52,000.  On  defendant's  motion  a 
remittitur  of  fl,0<>9  was  filed,  that  sum  representing  cer- 
tain alleged  medical  and  hospital  expenses  which  plaintiff 
was  unable  clearly  to  establish.  Judgment  was  there- 
upon rendered  in  [)laintiflf's  favor  for  150,931,  and  de- 
fendant appealed. 

On  the  part  of  plaintiff  the  evidence  tends  to  show  that 
July  19,  1919,  while  he  was  in  the  prosecution  of  his 
business  as  a  salesman  and  solicitor  for  an  Omaha  sta- 
tionery  company,  he  went  to  the  Woodmen  building  at 
10:30  in  the  forenoon  to  call  upon  his  employer's  cus- 
tomers, and  while  he  was  stepping  into  one  of  six  passen- 
ger elevators  operate<l  by  defendant,  and  before  gaining 
an  entrance,  the  conductor  started  the  car  at  a  high  rate 
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of  speed,  thereby  causing  him  to  lose  his  balance  and 
fall.  In  an  effort  to  save  himself  from  injury  he  grasped 
the  ascending  floor  of  the  elevator  and  was  carried  rap- 
idly upward,  coming  in  violent  contact  with  the  upper 
part  of  the  iron  shaft  enclosure.  From  that  point  he 
was  swept  from  the  car  and  fell  into  the  elevator  shaft,  a 
depth  of  20  or  25  feet,  striking  iron  beams  and  the 
cement  floor  at  the  bottom  of  the  pit  and  thereby  sus- 
taining the  injuries  of  which  he  complains. 

On  this  feature  of  the  case  plaintiff's  testimony  in 
substance  is  that  when  he  approached  the  car  he  paused 
a  moment  to  allow  a  lady  to  enter,  and  that  he  imme- 
diately followed.  He  testified:  ^4  proceeded  to  enter  it; 
got  my  right  foot  in,  and  was  in  the  act  of  bringing  the 
left  foot  in,  when  the  elevator'  started  up  with  a  sudden 
jolt,  and  threw  me  down,  just  simply  threw  me  right 
down,  theft  slippinl  out  of  the  elevator,  the  elevator  doors 
still  being  open,  feet  slipped  out,  the  elevator  moved  up- 
waiHl,  and  both  of  my  feet  slipped  off,  curled  in  under 
the  elevator,  and  dropped  into  the  pit.''  Plaintiff  further 
testified  that  the  door  of  the  car  was  open  wfa^i  he 
started  to  enter  and  the  elevator  was  standing  still.  He 
said  there  was  no  car  starter  in  the  corridor  that  day 
when  the  accident  happened,  though  he  had  seen  one 
there  when  in  the  building  on  former  occasions. 

There  is  evidence  tending  to  prove  that  defendant  em- 
ployed an  unskilled,  inefficient  and  inexperienced  young 
lady,  a  novice,  to  operate  the  elevator  car,  and  that  the 
accident  was  caused  by  her  negligence  in  starting  the  car 
before  she  closed  the  door  and  while  plaintiff  was  in  the 
act  of  stepiHng  inside,  and  that  she  failed  to  stop  the  car 
immediately  upon  plaintiff's  failure  to  gain  an  entrance. 
On  this  point  she  was  called  by  plaintiff  as  a  witness  and 
testified  that  the  day  of  the  accident  was  the  first  time 
she  operated  the  car  alone;  that  the  operators  were  sup- 
lK)sed  to  close  the  doors  of  the  cars  before  starting;  that 
she  st-arted  the  car  on  the  trip  in  question  at  a  high  rate 
of  speed  without  closing  the  door;  that  she  estimated  the 
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door  was  three  feet  ajar  when  Dailey  tried  to  enter;  that 
almost  immediately  she  saw  him  sliding  off  the  ear;  thar 
the  car  was  hard  to  operate  and  older  operators  had 
warned  her  to  be  carefulwith  it. 

With  respect  to  plaintiff's  injuries  the  physician  who 
first  attended  him  immediately  after  the  accident  testi- 
fied :  "I  found  distortion  of  the  left  foot,  due  to  a  frac- 
ture at  the  junction  of  the  lower  and  middle  third  of  the 
left  tibia  and  fibula;  an  incised  wound  about  one  and  a 
half  inches  in  length.  Q.  Go  ahead.  A.  And  one  inch  in 
breadth  at  the  middle  third  of  the  inner  aspect  of  the 
right  tibia;  an  abrasion  of  the  skin  over  the  lower  and 
inner  portion  of  the  right  patella;  »  »  ♦  a  slight 
amount  of  rigidity  over  lower  left  abdomen;  an  incised 
wound  just  below  the  posterior  and  anterior  superior 
spine;  no  fracture  of  the  spine,  in  my  opinion;  skin  abra- 
sion on  the  right  jaw;  skin  abrasion  on  the  right  nipple; 
skin  abrasion  on  both  hands  and  the  left  forearm  just  be- 
low the  elbow  on  the  anterior  aspect ;  abrasion  of  the  skin 
of  the  back,  extending  from  the  middle  of  right  scapula 
down  the  entire  length  of  the  back  to  the  gluteal  muscles; 
scalp  wound  about  the  size  of  half  a  dollar,  just  below 
the  occiput.  (}.  Just  state  to  the  jury  what  the  appear- 
ance of  the  left  leg  was  at  the  time  you  examined  Mr. 
Dailey.  A.  The  left  leg  was  distorted,  turned  outward, 
due  to  a  fracture  of  both  bones  at  about  the  junction  of 
the  lower  and  middle  third  of  those  bones.  Q.  That  is, 
the  left  foot  was  turned  outward  beginning  at  a  point 
about  two-thirds  of  the  distance  below  the  knee?  A.  Yes, 
sir.  Q.  What  did  that  disclose  in  the  way  of  l)one  in- 
jury? A.  A  fracture.  Q.  What  sort  of  a  fracture  did 
you  discover  this  jto  be?  A.  Comminuted  fracture.  •  ♦  • 
(J.  What  did  the  rigidity  of  the  left  side  of  the  abdomen 
indicate  to  you,  if  anything?  A.  Indicated  severe 
trauma,  in  my  opinion;  at  that  time  it  was  significant  of 
hemorrhage.  Q.  Internal  hemorrhage?  A.  Yes,  sir. 
Q.  Did  the  patient,  Mr.  Dailey,  seem  to  be  suffering  from 
shock  at  that  time?     A.    Yes,  sir."     The  doctor  further 
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testified  that  there  was  fracture  of  the  fifth  lumbar  ver- 
tebra and  "a  separation  of  the  symphysis  pubes,  which 
are  the  two  bones  that  come  down  in  front,  making  this 
aich  in  the  lower  part  of  the  abdomen  here;  that  is  the 
separation.  Q.  That  is  tht  pelvic  arch?  A.  Yes,  sir; 
pelvic  arch.  Q.  Describe  what  further  you  found.  A.  I 
found  an  obliteration,  or  practical  obliteration,  of  the 
obturator  foramen ;  which  is  a  ring  over  all  the  arches  of 
these  bones;  the  separation  in  the  left  side  of  this  arch 
causes  a  pushing  up  of  this  bone,  obliterating  that  fora- 
.nen.  Q.  This  part  of  the  pelvis?  A.  Yes,  sir.  *  *  * 
Q.  Did  you  finally  operate  on  Mr.  Daiky?  A.  Yes,  sir. 
Q.  When  did  the  operation  take  place?  A.  September  1, 
1919.  *  *  *  Q.  What  was  the  nature  of  that  opera- 
tion? A.  Bone  graft  of  the  tibia.  Q.  That  is  the  bone 
of  the  lower  leg?  A.  Yes,  sir.  Q.  What,  was  the  pur- 
pose of  that  operation?  Why  was  that  operation  neces- 
sary? A.  To  secure  union  of  the  fracture.  »  ♦  ♦ 
From  the  fracture — tliis  bone,  was  broken  in  several 
pieces  and  the  two  shafts  of  the  bone  overriding,  caus- 
ing a  shortening;  those  pieces  were  removed,  and  a  piece 
of  bone  taken  from  the  upper  portion  of  the  shaft  of  the 
bone.  ♦  ♦  ♦  The  leg  was  iodized,  tha^  is,  sterilized 
with  iodine,  and  removed  immediately  with  alcohol ;  an  in- 
cision is  made  over  the  anterior  aspect  of  the  tibia  here 
through  the  skin  and  fascia,  that  is,  the  covering  under- 
neath the  skin;  the  bone  is  made  bare,  and  with  a  twin 
saw  that  is  run  by  electricity  a  piece  of  the  bone  is  taken 
out  from  above  this  fracture  covering  a  distance  of  about 
four  and  a  half  or  five  inches,  and  the  saws  continue  to 
cross  this  fracture."  The  witness  testified  that  plaintiff's 
leg  was  placed  in  a  plaster  cast  and  he  remained  in  the 
hospital  three  and  a  half  months;  that  his  leg  was  short- 
ened not  quite  an  inch,  and  that  it  was  permanent.  "The 
junction  of  the  symphysis,  in  order  to  regain  the  normal, 
will  necessitate  another  operation.  As  to  the  amount  of 
permanency  of  disability  there  will  be,  that  will  have  to 
be  determined  a  little  later.     As  to  how  much  bone  ab- 
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sorption  will  take  place  there  in  a  man  of  Mr.  Dailey's 
age,  as  to  the  amount  of  immobility  around  the  ankle 
joint  and  the  knee  joint,  will  have  to  be  worked  out,  but, 
in  my  opinion,  around  the  knee  joint  and  the  ankle  joint 
will  be  30  per  cent,  totally  impaired."  The  doctor  further 
testified  that  another  operation  upon  the  bones  surround- 
ing the  ankle  would  in  time  become  necessary. 

Two  surgeons  were  called  in  consultation.  They  testi- 
lieil  that  they  assisted  in  the  examination  of  plaintiff, 
using  an  X-ray  as  an  aid.  With  respect  to  the  injuries, 
their  evidence  substantially  corroborates  that  of  the  phy- 
sician w:ho8e  evidence  is  detailed  herein.  One  physician 
testified  that  jilaintiff  was  ill  about  a  month  from  an 
sittack  of  pneumonia  that  he  contracted  because  of  low 
physical  i-esistance  that  resulted  from  his  injuriej?.  This 
doctor  said  that  he  suffered  great  pain  while  umler  his 
care;  that  he  lost  weight  and  became  emaciated;  that  he 
was  delirious  at  intervals  and  could  not  speak  above  a 
whisper.  The  hospital  nurse  who  had  him  in  charge  from 
July  19  until  September  30  testified  that  when  plaintiff 
was  brought  into  the  hospital  he  had  symptoms  of  shock, 
and  syncope,  and  had  bruises  all  over  his  body;  that  his 
back  was  "black  and  blue  all  over;"  that  his  hands  were 
cut  up;  that  he  was  unable  to  move  himself  at  all  without 
great  pain;  that  he  could  not  sleep  at  night  and  was 
delirious  at  times  and  very  weak;  that  when  it  was 
necessaiy  to  move  him  she  did  it  with  assistance;  that  he 
was  placed  on  "a  fracture  bed--  with  his  left  leg  place<l 
between  sandbags  keeping  it  in  one  position  so  that  it 
( ould  not  be  moved ;  that  he  suffered  pain  in  the  pelvic 
region;  that  the  pelvic  bone  on  the  right  side  was  very 
much  bruised;  that  they  administered  opiates  to  quiet 
him  and  to  make  him  skH*p;  that  they  injected  about 
three  quarts  of  salt  solution  into  his  chest  to  sustain  him 
and  for  a  number  of  days  they  could  not  get  his  pulse; 
that  in  a  case  of  this  character  in  which  there  is  weak- 
ness, the  salt  solution  "is  about  the  last  resort  that  we 
have."     She  further  testified  that  plaintiff  "was  bruised 
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from  the  top  of  his  head  and  below  the  pelvic  region;'- 
and  that  he  had  ^'a  bruise  on  the  right  leg;''  that  he  was 
unable  to  talk  above  a  whisper  and  became  very  much 
emaciated;  that  part  of  the  bone  was  taken  from  his  left 
leg  and  grafted  into  the  place  where  the  break  occurred; 
that  owing  to  weakness  they  had  to  have  a  "cradle^'  over 
the  bed  to  keei)  the  pressure  of  the  bed  clothes  from  his 
body. 

Plaintilf-s  wife  testified  that  they  had  been  married  15 
years,  and  that  he  was  in  the  employ  of  one  firm  during 
all  of  that  time;  that  he  had  not  known  a  day's  illness 
during  their  married  life;  that  she  was  summoned  to  his 
side  about  an  hour  and  a  half  after  the  injury;  that  he 
recognized  her,  but  could  not  si>eak;  that  he  was  not  re- 
moved from  the  hospital  for  about  two  and  one-half 
months;  that  when  he  arrived  at  his  home  he  was  placed 
in  bed,  where  he  lay  propped  up  with  pillows  more  than 
u  week;  that  he  was  unable  to  move  himself;  that  his 
suffering  was  severe  in  the  back  and  pelvic  region;  that 
subsequently  she  obtained  assistance  of  a  neighbor  and 
they  moved  him  from  the  bed  to  a  chair,  where  he  could 
sit  at  a  table  for  about  a  half  hour,  when  he  would  be- 
come faint  and  dizzy  and  was  compelled  to  return  to  his 
bed;  that  it  was  more  than  a  month  after  he  returneil 
home  before  he  could  sit  up  all  day;  that  his  condition 
was  such  that  he  was  unable  to  be  clothed  until  Januarv 
1,  and  about  that  time  the  cast  was  taken  ojT,  and  in  the 
meantime  he  was  taken  to  the  hospital  to  have  X-ray  pic- 
tures taken ;  that  when  the  cast  was  removed  his  leg  was 
sw*ollen  from  the  top  of  the  cast  to  his  body;  that  when 
the  cast  was  taken  off  she  procured  crutches  for  him  and 
a  splint  was  put  on  his  leg  for  protection ;  that  if  his  in- 
jured foot  touched  the  floor  he  almost  fainted  and  he 
was  compelled  to  return  to  his  bed ;  that  at  night  lie  was 
unable  to  change  his  position  in  bed  and  she  had  to  turn 
him  over  every  half  hour,  and  that  at  the  time  of  the  trial 
she  testified  that  she  had  to  change  his  position  two  or 
three  times  in  the  night;  and  that  up  to  the  time  of  the 
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trial  be  had  never  been  able  to  turn  on  the  fractnred  side 
and  that  she  had  never  seen  him  put  any  weight  on  that 
side;  that  when  he  tried  to  do  so  or  to  put  his  left  foot  to 
the  floor  he  became  faint  and  it  became  necessary  to  put 
him  back  in  his  bed;  that  he  complained  greatly  of  sore- 
ness and  suffered  great  pain. 

Defendant  denies  that  it  was  negligent.  It  introduced 
testimony  tending  to  prove  that  plaintiff  negligently  at- 
tempted to  enter  the  elevator  after  it  began  to  ascend, 
and  that  to  gain  an  entrance  he  seized  the  doors^  which 
prevented  them  from  closing,  and  tried  to  jump  in  while 
the  car  was  in  motion ;  that  he  missed  his  footing  and  in 
falling  seized  the  floor  of  the  car  with  his  hands  and  from 
thence  he  dropped  into  the  bottom  of  the  elevator  shaft; 
that  the  speed  of  defendant's  elevators  in  question  is 
controlled  by  a  device  located  in  the  building,  and  that 
the  operator  has  only  indirect  control  of  the  speed  by 
signaling  to  the  man  in  charge  of  the  controlling  device, 
and  that  the  doors  of  the  elevator  close  automatically 
when  the  car  begins  to  rise.  There  is  also  testimony 
going  to  show  that  the  operator  of  the  elevator  made  cer- 
tain material  statements  in  a  deposition  soon  after  the 
accident  that  were  Itss  favorable  to  plaintiff  than  those 
she  made  at  the  trial  and  that  were  in  part  contradictory 
of  those  statements.  She  frankly  stated  that  her  recol- 
lection of  the  facts  was  better  at  the  trial  than  it  was 
soon  after  the  accident.  Her  testimony  though,  as  one 
of  plaintiff's  witnesses,  was  a  matter  of  credibility  for  the 
jurors.  It  may  be  said  that,  with  respect  to  the  scene  of 
the  accident  and  the  occurrences  immediately  attending 
that  catastrophe,  the  evidence  of  the  witnesses  who  were 
called  by  the  respective  parties  is  in  direct  conflict.  But 
that  too  was  a  question  of  credibility  and  the  jury  evi- 
dently accepted  the  version  of  plaintiff  and  rejected  that 
of  defendant,  so  that,  under  the  rule,  wiiere  there  is  suffi- 
cient evidence  to  support  the  verdict  it  will  not  be  dis- 
turbed by  us  unless  it  is  clearly  wrong. 

Plaintiff  testified  generally  that  the  pain  he  suffered 
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vrsiB  intense  and  almost  continuous;  that  his  nights  were 
sltepless  and  full  of  anguish;  that  his  physical  condition 
became  so  im))aired  and  his  vitality  was  so  low  that  his 
life  was  desi)aircd  of;  that,  in  the  expectancy  of  impend- 
ing death,  a  minister  of  the  gospel  was  called  to  his  bed- 
side to  administer  the  last  rites  while  he  was  yet  in  the 
hospital;  that  he  has  never  been  able  at  any  time  since  the 
accident  to  rest  with  any  degree  of  comfort  in  one  posi- 
tion for  any  length  of  time;  that  it  was  only  shortly  be- 
fore the  trial  that  he  was  able  to  lie  down  even  on  one 
side,  and  that  in  no  position,  either  night  or  day,  could 
he  remain  more  than  a  half  or  three-quarters  of  an  hour 
Avithout  experiencing  intense  pain;  that  he  could  not 
move  his  injuicil  foot  without  help,  and  at  the  time  of 
the  trial  was  able  to  move  about  only  by  the  aid  of 
crutches,  and  even  at  that  time  could  not  press  his  left 
loot  to  the  floor. 

The  defendant  ((mtends  that,  even  if  it  was  guilty  of 
iicgligen<?e,  the  veidict  is  greatly  excessive.  It  points  out 
that  plaintiff,  who  was  45  years  of  age  when  the  accident 
occurred,  had  rt^  expectancy  of  about  24^/2  years,  and 
that  ajb  the  time  he  was  earning  |23  a  week.  Plaintiff, 
however,  testifie<l  that  he  had  ^'a  commission  arrangi^ment 
on  outside  business.''  From  the  facts  so  pleaded  by  de- 
fendant it  argues  that  in  no  event  should  the  judgment  be 
in  excess  of  f  13,0()()  or  |14,000.  Ifoiccr  v.  Chicago  d  N. 
ir.  R.  Co.,  9G  Xeb.  419,  is  a  like  case  wherein  we  refused 
to  fix  *'with  exact  nicety  just  how  much  compensation 
should  be  paid."     We  adhere  to  the  rule  there  announced. 

There  is  no  fixed  or  exact  rule  known  or  recognized  in 
our  system  of  jurisprudence  in  which  the  same  measure 
of  damages  for  personal  injury  may  be  applied  to  all 
cases  alike.  As  has  often  been  said,  much  is  left  to  the 
good  sense  and-  reason  of  the  man  in  the  jury  box.  Fish- 
leigh  v.  Detroit  Inited  Ry,,  205  Mich.  145;  Southern  R. 
Co.  V.  Bennett,  233  U.  S.  80.  The  law  gives  to  the  jury 
the  right  to  determine  the  amount  of  recovery  in  cases 
of  peraonal  injun-.     That  is,  of  course,  one  of  its  func- 
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tioDB,  and,  if  the  verdict  is  not  so  disproportionate  to  the 
injury  as  to  diKclose  ]>rejudice  and  passion,  it  will  not 
be  disturbed.  It  will  be  noted,  however,  that  the  present 
case  was  tried  and  the  verdict  rendered  in  a  p«.riod,  that 
has  not  yet  passeil,  wlien  the  purchasing;  power  of  money 
for  necessaries  j»:euerally  was  about  half  that  which  pre- 
vailed only  a  few  yeai's  prior  thereto,  and  the  jury  no 
doubt  took  this  circumstance  into  consideration.  But 
from  tlie  record  before  us  and  in  view  of  verdicts  that 
have  been  sustaine<l  in  this  and  in  other  states,  in  caseB 
involving  injuries  substantially  like  those  in  the  present 
case,  we  conclude  that  the  verdict  is  excessive  in  the  sum 
(,f  |1(),00(>. 

i'nion  P.  R,  Co.  r.  ConnoUy,  77  Neb.  254,  was  decided 
by  this  (ronrt  in  1900.  We  there  held  that  a  verdict  of 
f27,5()(),  recovered  as  damages  for  an  injury  resulting  in 
the  amputation  of  both  legs  about  five  inches  below  the 
knee,  was  not  excessive.  True,  Connolly  was  only  31 
and  his  exptntancy  was  33Vl>  yeai*s.  Rut  in  his  case, 
appalling  and  horrible  even  to  contemplate,  the  pain  and 
suffering  could  hardly  have  been  greater  than  plaintiff's, 
whose  injuries  are  in  large  part  internal.  Besides,  it  is 
( bvious  that  Connolly's  capacity  to  engage  in  useful  and 
profitable  employment  would  be  even  much  greater  than 
the  plaintiff  can  hope  to  enjoy.  The  mental  anguish  and 
physical  pain  that  plaintiff  herein  has  suffered  and  that 
he  continued  to  suffer,  and  the  permanency  of  the  injury, 
the  humiliation,  and  the  medical  assistance  and  personal 
attention  that  his  physical  condition  will  require,  and 
the  decreased  purchasing  power  of  money,  are  all  proper 
elements  of  damage  for  the  jury  to  consider.  Gases  are 
cited  in  the  Connolh/  case  showing  that,  even  in  the  first 
decade  of  the  i)resent  century  and  prior  thereto,  when 
from  a  financial  viewpoint  the  times  were  normal,  sub- 
stantially like  verdicts,  in  the  light  of  the  facts  therein 
depicte<l,  were  held  not  to  be  excessive. 

The  evidence  seems  clearly  to  support  the  allegation  of 
plaintiff  with  respect  to  the  negligence  of  defendant.     In 
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the  levator  lobby,  where  three  elevators  are  installed  on 
each  side,  it  was  shown  •  that  defendant  ordinarily  em- 
ployed a  starter.  At  the  time  of  the  accident  it  appears 
that  the  starter  was  not  in  the  lobby.  The  elevator  that 
inflicted  the  damage  was  under  the  control  of  a  young 
lady,  as  hereinbefore  noted,  who  was  unskilled,  and  who 
began  her  work  as  conductor  that  morning  without  hav- 
ing had  previous  experience.  She  testified  that  she 
signaled  for  power  at  the  highest  speed  when  she  should 
have  signaled  for  the  lowest.  She  substantially  corrob- 
orated the  evidence  of  plaintiff's  testimony  with  respect 
to  the  manner  in  which  the  injuries  were  inflicted.  The 
evidence  on  this  feature  of  the  case,  taken  in  its  entirety, 
discloses  negligence  on  defendant's  part.  In  Quimby  v. 
Bee  Building  Co,,  87  Neb.  193,  we  held  that  the  owner  of 
a  passenger  elevator,  installed  in  his  building  for  the  use 
of  tenants  and  the  public,  is  subject  to  the  same  degree 
of  care  with  respect  to  those  using  the  elevator  that  is 
imposed  upon  common  carriei-s.  In  Kentucky  Hotel  Co. 
r  Camp,  97  Ky.  424,  the  court  say:  "The  owner  and 
manager  of  an  elevator  for  passengers  is  to  be  treated 
as  a  public  carrier  of  passengers,  and  is  subject  to  the 
same  responsibilities  as  a  railway  passenger  carrier. 
Therefore  the  law  holds  him  to  the  utmost  diligence  and 
care  of  very  cautious  pei^ons,  and  responsible  for  the 
slightest  n^lect."  In  Tousey  v.  Roberts,  114  N.  Y.  312, 
it  is  said :  "An  elevator  in  a  building,  for  the  carriage  of 
persons,  is  not  supposed  to  be  a  place  of  danger,  to  be  ap- 
proached with  great  caution;  on  the  contrary,  it  may  be 
assumed,  when  the  door  is  thrown  open  by  an  attendant, 
to  be  a  place  which  may  be  safely  entered  without 
stopping  to' look,  listen  or  make  a  special  examination." 
In  Blackwell  v.  O'Gorman  Co.,  49  Atl.  28  (22  R.  I.  638), 
it  is  said :  "Starting  an  elevator  while  the  door  remains 
open,  and  while  a  passenger  is  entering  the  car,  is  negli- 
gence.'' To  substantially  the  same  effect  is  Mitchell  v. 
Marker,  62  Fed.  139. 

The  judgment  in  the  present  case  is  one  of  the  largest 
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ill  amount  that  has  ever  been  awarded  for  personal  in- 
juries in  this  jurisdiction,  and  it  may  be  added  that  the 
record  presents  the  most  serious  personal  injuries  that 
have  at  any  time  been  presented  to  this  court.  In  view  of 
this  fact  a  comparison  of  verdicts  that  have  been  hereto- 
fore rendered  in  personal  injury  cases  is  of  little  assist- 
ance. The  rule  is  well  settled  that  in  this  class  of  cases 
it  properly  comes  within  the  province  of  the  jury  to  take 
into  account  the  purchasing  power  of  money  with  respect 
to  the  commodities  that  are  in  use  by  the  public  generally 
and  that  may  reasonably  be  said  to  constitute  the  neces- 
saries of  life.  Lincoln  Oas  &  Electric  Light  Co.  v.  City 
of  Lincoln,  250  U.  S.  256 ;  Seaboard  Air-Line  Ry.  v.  Miller^ 
5  Qa.  App.  402;  Louisville  &  N.  R.  Co.  v.  WilliamSy  183 
Ala.  138;  Noyes  v.  Des  Moines  Club^  186  la.  378;  Hays  v. 
United  R.  Co.,  183  Mo.  App.  608;  Hurst  v.  Chicago,  B.  & 
Q.  R.  Co.,  280  Mo.  566. 

Defendant  finally  argues  that,  the  jury  having  made  an 
excessive  award  as  compensation  for  medical  and  hospital 
expenses,  proves  that  it  was  not  guided  by  the  evidence. 
A  remittitur  of  the  excess  in  the  sum  of  |1,039  was  filed 
by  the  plaintiff.  In  Kriss  v.  Union  P.  R.  Co.,  100  Neb. 
801,  we  held  that  in  such  case  where  a  remittitur  is  filed 
the  error  is  cured.  Defendant  also  makes  complaint  with 
respect  to  the  giving  of  certain  instructions.  Upon  ex- 
amination we  conclude  that  they  do  not  present  reversible 
error.  The  court  did  not  err  in  overruling  defendant's 
motion  for  a  new  trial. 

The  Megeath  Stationei^y  Company,  plaintiff's  employer, 
was  made  a  party  plaintiff,  and  is  interested  in  the  suit 
from  the  fact  that  it  has  paid  to  plaintiff  compensation 
under  the  provisions  of  the  workmen's  compensation  law. 
The  company  asks  that  it  may  be  subrogated  to  the  rights 
of  plaintiff  to  the  amount  of  such  compensation  as  it  may 
have  paid  him  in  accordance  with  the  provisions  of  the 
act  in  question.  From  the  record  it  appears  that  the 
prayer  of  the  company  should  be  and  it  hereby  is  granted. 
It  is  therefore  ordered  that  the  Megeath  Stationery  Com- 
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pany  be  subrogated  to  plaintiff  Dailey's  rights  in  the 
judgment  in  the  amount  of  the  compensation  that  it  has 
paid  him  under  the  act.  For  the  purpose  of  arriving  at 
the  amount  of  money  so  paid,  the  parties,  or  any  of  them, 
may,  if  so  advised,  submit  further  testimony  to  the  dis- 
trict court. 

The  judgment  is  that,  if  plaintiff  Dailey  files  a  re- 
mittitur in  the  sum  of  |10,000  within  twenty  days,  the 
judgment  will  be  affirmed  for  $40,931.  Upon  his  failure 
to  do  so,  a  reveraal  will  be  granted  and  a  new  trial 
ordered. 

Affirmed  on  coNDmoN. 


Fred  H.  Denkbr  v.  State  of  Nebraska. 

Filed  Octobeb  14,   1921.    No.  21899. 

1.  Criminal  Law:  Accused  as  Witness:  Cboss-Examikation.  "If 
the  defendant  testifies  in  his  own  behalf,  the  county  attorney 
may,  on  cross-examination,  ask  him  whether  he  has  been  con- 
victed of  a  felony,  and,  if  the  witness  equivocates  in  his  answer, 
the  prosecutor  may  ask  such  additional  questions  as  may  be 
reasonably  necessary  to  bring  out  the  fact  of  that  conviction." 
Johns  V.  State,  88  Neb.  146. 

2.    :   Vebdict:    Review.   "A  Judgment  of  convictipn  in  acrimr 

inal  case  will  not  be  set  aside  because  of  conflicting  evidence^ 
where  the  evidence  of  the  state,  if  believed  by  the  Jury,  is  suffi- 
cient to  sustain  the  verdict."    Wheeler  v.  Btate,  19  Neb.  491. 

3.  Evidence  examined,  and  found  sufficient  to  sustain  the  verdict. 

Error  to  the  district  court  for  Douglas  county :  Alex- 
ander C.  Troup^  Judge.    Affirmed. 

Richard  S.  Iloi^ton,  for  plaintiff  in  error. 

Olarence    A.    Davis,    Attorney    Oeneral,    and    Mason 
Wheeler,  contra. 

m 

Heard  before  Morrissby^  C.J.,  Lbtton^  Rose^   Dean, 
Aldrich,  Day  and  Flansburg,  J  J. 

Aldrich^  J. 
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The  defendant,  Fred  11.  Denker,  wajs  convicted  of  the 
crime  of  forgery  in  Douglas  county  in  January,  1921,  and 
sentenced  to  confinement  in  the  penitentiary  from  one  to 
twenty  yeans.     Defendant  prosecutes  error. 

The  main  contentions  of  the  plaintiff  in  error  are: 
Firet,  that  the  county  attorney  improperly  examined  him 
as* to  his  former  conviction  of  forgery;  and,  second,  that 
the  evidence  was  insufficient  to  sustain  the  verdict  of  the 
jury  and  the  sentence  of  the  court. 

VVe  note  first  that  defendant  appeared  as  ti  witness  for 
himself.  That  being  true,  he  is  subjected  to  the  same 
rules  of  cross-examination  as  any  other  witness  to  test  or 
attack  his  credibility.  The  examination  was  irregular 
and  may  be  criticized,  but  was  brought  on  by  equivoca- 
tion of  defendant.  It  is  manifest  that  defendant  knew 
what  the  prosecuting  attorney  was  seeking.  This  ques- 
tion was  asked:  *'Mr.  Detiker,  have  you  ever  been  con- 
victed of  a  felony?  A.  No,  sir.  Q.  Never  been  con- 
victed of  a  felony?  A.  No,  sir."  This  was  a  plain 
equivocation.  Section  7906,  Rev.  St.  1913,  provides:  "A 
witness  may  be  interi-ogated  as  to  his  previous  conviction 
for  a  felony.  But  no  other  proof  of  such  conviction  is 
(•ompetent  except  the  record  thereof."  The  county  at- 
torney by  further  cross-examination  brought  out  the  ad- 
mission of  defendant  that  he  had  pleaded  guilty  of  a 
felony  and  was  sentenced  to  the  penitentiary.  What  the 
county  attorney  did  in  the  instant  case  he  has  authority 
for  in  the  case  of  Johns  v.  State,  88  Neb.  145.  This  phase 
of' the  case,  with  this  brief  discussion,  may  be  dismissed. 

The  next  question  raised  is  that  the  evidence  is  in- 
sufficient to  support  a  verdict  of  guilty.  The  evidence 
proves  the  fact  that  the  defendant  had  established  certain 
business  relations  with  the  Nebraska  Clothing  Company. 
In  October,  1919,  he  cashed  a  check.  After  passing  this 
valid  check  it  is  claimed  he  cashed  the  forged  check  in 
question.  Counsel  for  plaintiff  in  error  has  much  to  say 
in  criticism  of  Miss  Waxman  concerning  her  general  con- 
duct and  the  reliability  of  her  testimony.     We  are  of  the 
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opinion  that  she  was  willing  to  tell  the  truth  and  all  the 
facts.  The  forged  check  was  presented  to  Miss  Waxman, 
then  the  hea<l  cashier  of  the  Nebraska  Clothing  Company, 
and  she  cashed  it.  She  testified  that  as  a  rule  she  did  not 
see  the  party  having  a  check  to  be  cashed,  but  that  the 
defendant  came  to  her  desk  himself  and  asked  if  she 
would  cash  the  check.  It  was  unusual  for  her  to  see 
the  party,  as  the  custom  was  to  send  the  check  up  through 
the  carrier.  Thus  it  appears  that  she  was  advantageously 
situated  to  be  able  to  later  identify  Denker  as  the  man 
who  casheil  the  forged  check.  The  fact  that  Miss  Wax- 
man  in  her  cross-examination  hesitated  in  recognizing  the 
defendant  does  not  reflect  upon  her  testimony,  for  she 
positively  identified  the  defendant  at  the  trial  as  the 
man  who  cashed  the  check.  There  is  no  material  differ- 
ence between  the  testimony  as  she  gave  it  on  the  last 
trial  and  the  former  trial.  The  jury  were  satisfied  with 
her  statement  of  fact. 

Upon  the  question  of  whether  the  handwriting  on  ex- 
hibits 1  and  2,  and  the  writing  on  exhibit  4,  is  the  hand- 
writing of  defendant,  we  have  the  testimony  of  Mr. 
Wallace  O.  Shayne  and  Mr.  Roy  E.  Karls.  The  record 
shows  that  Mr.  Shayne  was  a  man  of  much  experience 
and  had  been  in  the  employ  of  the  government  and  other 
banks  as  a  handwriting  expert.  The  defendant  in  op- 
position called  Mr.  Roy  E.  Karls,  who  has  been  a  bank 
cashier.  The  testimony  of  these  two  witnesses  was  placed 
in  juxtaposition  and  the  jury  believed  Mr.  Shayne.  It  is 
not  the  province  of  this  court  to  find  fault  with  the  ver- 
dict of  the  jury.  "A  judgment  of  conviction  in  a  crim- 
inal case  will  not  be  set  aside  because  of  conflicting  evi- 
dence, where  the  evidence  of  the  state,  if  believed  by  the 
jury,  is  sufQcient  to  sustain  the  verdict.''  Wheeler  v. 
iftatey  79  Neb.  491.  This  proposition  has  long  been  set- 
tled in  this  state,  and  may  be  said  to  be  a  rule  of  law. 
That  being  the  case,  we  will  not  disturb  the  verdict  of 
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the  jury   rendered   under   these  circumstances^  and  we 
think  justice  will  be  subserved  by  confirming  this  verdict. 

Affirmed. 


Frank   Ulaski,  appellee,  v.   Morris  &  Company^  ap- 
pellant. 

Filed  Octobeb  14,  1921.    No.  22fl91. 

1.  Master  and  Servant:  Wobkm:en*s  Compensation:  Appeal:  Con- 
flicting Evidence.  "Where  the  district  court  in  a  workmen's 
compensation  case  finds,  on  substantiaHy  conflicting  eyidenoe. 
that  the  employee  was  injured  in  a  particular  manner,  such  find- 
ing of  fact  will  not  be  reversed  on  appeal  unless  clearly  wrong." 
Sioift  d  Co.  V,  PrincCy  ante,  p.  358. 

2  :  :  Loss  of  Use  of  Finger.  Where  the  injured  em- 
ployee suffered  25  per  cent,  partial  permanent  loss  of  the  normal 
use  of  the  second  or  middle  finger  of  his  right  hand,  the  extent 
of  the  injury  not  being  ascertainable  until  10  weeks  after  the 
accident,  then  he  is  entitled,  under  section  3662,  Rev.  St  1913,  as 
amended  by  section  7,  ch.  85,  Laws  1917,  to  compensation  for  the 
period  of  7V^  weeks  at  $15  a  week,  commencing,  not  with  the  day 
of  the  accident,  but  with  the  day  when  the  extent  of  the  injury 
Is  ascertainable,  and,  in  addition,  is  entitled  to  $15  a  week  for  the 
10  weeks. 

3.  Witnesses:-  Fekb  of  Expebt.  "One  testifying  as  an  expert  on  a 
subject  requiring  special  knowledge  and  skill,  in  the  absence  of 
a  special  contract,  is  entitled  only  to  the  statutory  fee."  Main  v. 
Sherman  County,  74  Neb.  155. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakeley^  Judge.    Affirmed  as  modified. 

James  C.  Kinsler,  for  appellant. 

Bigelow,  Peterson  &  La  Violette^  contra. 

Kennedy,   Holland,   De   Lacy    &    McLaughlin,    amid 
curiae. 

Heard  before  Morrissby^  C.J.,  Aldrich^  Day^  Dban^ 
Flansburg  and  Bosb^  JJ. 
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On  September  11,  1920,  Frank  Ulaski,  an  employee  of 
defendant,  was  injured  while  in  the  course  of  his  em- 
ployment. He  was  what  is  called  a  "beef  lugger."  On 
that  day  he  says  that  a  beef  fell  from  an  overhead  rail, 
and  in  catching  it  a  bone  sliver  was  forced  into  the  first 
joint  of  the  middle  finger  of  the  right  hand.  The  de- 
fendant's physician  administered  some  iodine  and  band- 
aged the  finger  and  he  had  daily  dressings  at  the  doctor's 
office.  In  the  meantime  an  infection  developed  and  it 
became  necessary  to  open  the  wound.  Finally,  he  was 
sent  home,  where  he  stayed  during  the  succeeding  week 
and  two  days.  He  was  treated  daily  by  the  company 
physician  and  his  finger  was  repeatedly  lanced.  He  re- 
lumed on  September  29,  under  direction  of  the  company's 
physician,  and  was  assigned  a  lighter  task  in  which  he 
did  not  have  to  use  the  injured  finger. 

On  October  1,  he  was  called  to  the  office  and  given  a 
check  for  |5  to  cover  his  compensation  for  two  days,  the 
27th  and  28th  of  September,  the  first  week  being  ex- 
empted by  law.  He  signed  a  release;  and  then  returned 
to  work  and  was  required  to  do  w^ork  that  necessitated 
the  use  of  his  finger.  He  told  the  foreman  he  could  not 
do  that  work  because  of  his  sore  finger.  An  altercation 
ensued  and  he  was  permanently  discharged.  This  dis- 
charge occurred  about  two  hours  after  he  had  signed  the 
release,  and,  notwithstanding  his  discharge,  he  was 
treated  by  the  company  physician  for  several  days  after- 
wards. Later,  while  his  finger  was  still  sw^ollen  and 
open,  the  company  physician  refused  him  further  treat- 
ment. It  was  on  October  7  that  he  was  refused  further 
compensation,  and  then  he  went  to  the  compensation  com- 
missioner, who  informed  the  company's  claim  agent  and 
told  him  that  Ulaski  was  at  that  time  entitled  to  a  week's 
compensation.  Ulaski  then  went  to  the  company's  office  « 
and  was  paid  the  sum  of  f  15,  and  was  required  to  sign 
two  releases.  His  finger  was  at  that  time  still  sore  and 
swollen.     He   returned   to   the  defendant   company   on 
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November  16,  seeking  work.  The  defendant  company  had 
not  at  that  time  begun  to  lay  off  men,  although  they  re- 
fused him  employment.  It  is  claimed  that  plaintiff  was 
not  yet  in  condition  to  work  and  was  not  able  to  use  the 
knife.  Even  at  this  time  his  finger  was  in  such  a  con- 
dition that  he  was  unable  to  work  and  was  forced  to  quit 
after  shoveling  coal  a  few^  hours.  January  following  he 
applied  for  compensation  and  was  awarded  a  hearing 
and  was  allowed  additional  compensation.  Upon  a  hear- 
ing in  the  district  court  being  had,  the  trial  court,  among 
other  things,  held  that  "the  plaintiff  have  and  recover 
from  the  defendant  company,  in  addition  to  the  sum  al- 
rt?ady  paid,  compensation  at  the  rate  of  $15  per  week  for  * 
a  period  of  17%  weeks,  all  of  which  is  now  due  and  pay- 
able forthwith ;  that  the  defendant  company  be  and  it  is 
hereby  ordered  to  pay  to  plaintiff  the  sum  of  |75  for 
attorneys'  fee  in  this  court,  and  to  pay  to  the  plaintiff 
for  expert  witness  fees  charged  as  costs  the  sum  of  ?50, 
and  to  pay  into  court  the  costs  of  this  suit;  that,  unless 
said  payments  are  made  forthwith,  the  defendant  shall 
also  pay  50  per  cent,  of  the  said  compensation  for  17% 
weeks  as  the  statutory  waiting  time."  From  the  judg- 
ment so  rendered  the  defendant  appealed. 

In  Svnft  d'  Vo,  r.  Prince,  ante,  p.  358,  the  court  said: 
^*The  trial  court  saw  the  witnesses  and  heard  their  testi- 
mony, and  its  findings,  upon  conflicting  evidence,  should 
not  be  disturbed.  It  is  the  rule  in  cases  of  this  kind  that 
findings  of  fa^t,  supported  by  sufficient  evidence,  or  find- 
ings of  fact  on  substantially  confiicting  evidence,  will  not 
be  reversed  unless  clearly  wrong."  The  rule  announced 
in  the  Prince  case  is  applicable  to  the  facts  before  us 
and  we  adhere  thereto.  The  finding  of  fact  is  amply 
supported  by  the  record.  The  court  was  justified  in  al- 
lowing Ulaski  10  weeks  for  total  disability  in  addition  to 
the  week  and  two  days  formerly  allowed  by  the  court 
under  the  finding  of  fact. 

The  record  shows  conclusively  that  plaintiff  was  al- 
lowed 10  weeks'  compensation  for  time  lost  dating  from 
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October  7,  1920.  After  he  had  rested  and  had  had  time  to 
make  improvement  it  was  further  found  that  he  had  lost 
25  per  cent,  of  the  normal  use  of  his  injured  finger.  His 
loss  altogether,  then,  was  10  weeks  for  total  disability 
and  714  weeks  for  permanent  partial  loss  of  the  finger, 
making  a  total  loss  of  time  of  17 V^  weeks  at  fl5  a  week, 
as  provided  by  statute.  The  defendant  refused  to  pay 
the  award  as  made  by  the  compensation  commissioner. 
Then  the  case  Avas  tried  in  the  district  court  a»d  the  de- 
cision of  the  compensation  commissioner  affirmed. 

As  appears  of  record  there  was  total  disability  of  10 
weeks,  and  according  to  the  spirit  and  intent  of  the  stat- 
ute the  plaintiff  was  entitled  to  a  recovery  of  fl5  a  week 
pending  that  time,  and  to  a  permanent  partial  disability 
for  a  period  of  7]<»  weeks.  This  in  the  aggregate  con- 
stitutes the  total  loss  of  the  plaintiff  for  the  entire  time 
of  the  injury,  and  we  concur  in  the  finding  of  the  court 
in  this  regard  as  it  is  amply  sustained  by  the  record. 
This  case  is  not  unlike  the  principle  found  in  Addison  v. 
Wood  Co.,  207  Mich.  319.  The  principles  of  the  statute 
as  applied  to  this  case  are  fully  discussed  and  the  appli- 
cation of  the  law  which  we  follow  is  made.  We  adhere 
to  the  principle  of  law  therein  involved.  It  is  in  point 
in  the  instant  case.  We  believe  the  court  was  right  in 
allowing  a  total  disability  for  a  period  of  10  weeks  and 
was  correct  in  allowing  permanent  partial  disability  at 
the  rate  of  $15  a  week.  The  requirements  of  the  statute 
have  been  amply  complied  with  and  the  court  has  met  the 
situation  as  shown  in  plaintiff's  case. 

We  are  not  unmindful  of  the  fact  that  in  the  discussion 
and  conclusion  of  the  instant  case  there  are  cases  hold- 
ing a  different  principle  and  conclusion  from  what  we 
have  arrived  at,  but  at  the  same  time  we  believe  that  our 
conclusion  has  the  support  of  law  and  does  ample  justice 
to  the  parties  under  these  facts. 

On  the  question  of  attorney's  fees,  section  3666,  Rev. 
St.  1913,  as  amended  by  chapter  85,  Laws  1917,  and 
chapter  91,  Laws  1919,  provides  as  follows :    "Whenever 
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the  employer  refuses  payment,  or  when  the  employer 
neglects  to  pay  compensation  for  thirty  days  after  injury, 
and  proceedings  are  had  before  the  compensation  com- 
missioner, a  reasonable  attorney's  fee  shall  be  allowed  the 
employee  by  the  court  in  the  event  the  employer  appeals 
from  tlie  award  of  the  commissioner  and  fails  to  obtain 
any  reduction  in  the  amount  of  such  award ;  the  appellate 
court  shall  in  like  manner  allow  the  pl&intiff  a  reason- 
able sum  as  attorney's  fees  for  the  appellate  proceedings." 
The  |75  so  allowed  by  the  trial  court  is  correct  and  just 
and  we  affirm  it.  It  follows  that  defendant  must  pay  the 
costs  of  this  suit. 

There  is,  however,  no  provision  in  the  law  for  the  pay- 
ment of  expert  witness  fees.  The  expert  witnesses  are 
therefore  allowed  the  usual  and  lawful  witness  fee,  and 
no  more.    Main  v.  Sherman  County,  74  Neb.  155. 

The  judgment  of  the  district  court  is  affirmed,  except 
as  modified  herein.  It  is  ordered  that  the  court  disallow 
the  expert  witness  fee  in  the  amount  of  f50,  and  that  the 
expert  witness  recover  only  the  usual  and  lawful  witness 
fee;  and  that  defendant  receive  credit  for  one  and  one- 
third  weeks'  compensation  which  defendant  has  already 
paid  on  plaintiff's  claim.  It  is  further  owlered  that  de- 
fendant pay  an  attorney  fee  for  plaintiff,  as  costs  in  this 
court,  in  the  sum  of  flOO. 

Affirmed  as  modified. 


F.  B.  Baylor,  Trustee,  appellant,  v.  Henry  J.  Hall 

ET  AL.,  APPELLEES ;  FOLSOM  B AKERY  ET  AL.,  APPELLANTS. 

Filed  Octobeb  14,  1921.    No.  21433. 

1.  Gontracts:  Constbuction.  In  construing  a  contract,  a  court  wiU 
give  due  force  to  the  grammatical  arrangement  of  the  words  and 
clauses,  unless  by  so  doing  it  appears  to  be  at  variance  with  the 
intention  of  the  parties  as  indicated  by  the  contract  as  a  whole. 

2.    :    .   It  is  a  general  rule  of  constructicm,  unless  the 

intention  of  the  parties  appears  otherwise,  that  a  relatiye  word 
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or  clause  will  be  construed  as  referring  to  its  nearest  ante- 
cedent. 

3,    :    .    The  contract  set  out  in  the  opinion  construed, 

and  held,  that  the  clause,  "to  be  used  in  the  liquidation  of  the 
indebtedness  of  the  said  Lindell  Hotel,  existing  on  and  prior  to 
August  1,  1916/'  refers  to  the  nearest  antecedent,  namely,  that 
the  accounts  assigned  to  the  Lindell  Service  Company  should  be 
so  used,  and  does  not  include  the  48  shares  of  stock  assigned  to 
Hall. 

Appeal  from  the  district  court  for  Lancaster  county: 
Elliott  J.  Clements,  Judge.    Reversed,  with  directions. 

Fawcett  d  Mockctt,  Claude  S.  Wihon  and  C.  L. 
Clark,  for  appellants. 

C.  C.  Flansburg,  T.  J.  Doyle,  II.  N.  Mattley  and  P.  R. 
Halligan,  contra. 

Heard  before  Morrissey,  C.J.,  Letton,  Dean  and 
Day,  JJ. 

Day,  J. 

This  is  an  action  in  equity^  somewhat  in  the  nature  of 
an  accounting,  brought  by  F.  B.  Baylor,  trustee  for  cer- 
tain creditors  of  Robert  W.  Johnston,  against  Henry  J. 
Hall,  Lindell  Service  Company,  a  corporation,  and  Robert 
W.  Johnston.  The  action,  in  so  far  as  it  affected  the  de- 
fendant Johnston,  was  based  upon  certain  accounts  due 
and  owing  by  Johnston  to  the  creditors  represented  by 
the  trustee.  The  action,  in  so  far  as  it  sought  to  charge 
defendants  Hall  and  the  Lindell  Service  Company  with 
liability  for  the  debts  of  Johnston,  was  based  upon  certain 
contracts,  reference  to  which  will  hereafter  be  made. 
After  the  action  was  commenced  other  creditors  of  John- 
ston were  permitted  to  intervene,  charging  substantially 
the  same  facts  as  alleged  by  the  plaintiff,  and  joining  the 
plaintiff  in  the  relief  prayed.  The  trial  court  found  the 
issues  in  favor  of  the  plaintiff  and  the  interveners,  as 
against  the  defendant  Johnston,  and  rendered  a  judg- 
ment against  him  for  the  amount  found  to  be  due  the 
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plaintiff  and  the  respective  inteiTeners.  The  trial  court 
further  found  the  issues  in  favor  of  the  defendants  Hall 
and  the  Lindell  Service  Company,  and,  as  to  these  de- 
fendants, the  petitions  of  the  plaintiff  and  the  interveners 
were  dismissed.  From  the  judgment  in  favor  of  Hall  and 
the  Lindell  Service  Company,  the  plaintiff  and  the  inter- 
veners have  appealed. 

A  brief  refei'ence  to  the  cii^eumstances  leading  up  to 
the  making  of  the  contracts  will  sei-ve  to  a  better  under- 
standing of  the  precise  point  in  controversy.  It  appears 
that  for  some  years  prior  to  August  1,  1916,  Robert  W. 
Johnston  had  conducte<l  the  Lindell  Hotel  in  the  city  of 
.  Lincoln,  Nebraska,  and  had  become  indebted  in  consid- 
erable sums  to  various  creditors.  At  that  time  he  held 
the  title  to  the  hotel  property  in  his  own  name,  but  it  was 
incumbered  by  a  mortgage  for  approximately  the  pur- 
chase price.  He  was  in  arreai-s  with  the  interest  pay- 
ment, and  the  mortgagees  were  considering  taking  steps 
to  repossess  themselves  of  the  property.  Negotiations 
wei-e  entered  into  between  Hall  and  Johnston  which  re- 
sulted in  a  contract  between  the  parties  dated  August  1, 
1916,  by  the  terms  of  which  they  agreed  to  organize  a 
(corporation  to  be  known  as  the  Lindell  Service  Company, 
to  succeed  Johnston  in  the  proprietorship  of  the  Lindell 
Hotel.  Arrangements  were  perfected  by  which  Johnston 
was  to  deed  the  hotel  property  back  to  the  original 
owners,  and  they  in  turn  were  to  lease  the  premises  t<» 
the  Lindell  Service  Company  for  a  period  of  ten  years,  no 
rent  to  be  paid  for  the  first  year.  Under  the  agreement 
Hall  was  to  pay  into  the  treasury  of  the  corporatian 
f5,100,  and  was  to  receive  therefor  51  shares  of  the  capital 
stock.  Johnston  was  to  transfer  to  the  corporation  the 
provisions  on  hand,  purchased  for  the  operation  of  the 
hotel,  and  also  to  turn  over  to  the  corporation  a  caf6  owned 
by  him  at  Capital  Beach,  a  pleasure  resort  near  Lincoln, 
for  which  he  was  to  receive  49  shares  of  the  stock  in  the 
corporation.  Johnston  further  agreed  to  assign  one- 
share  of  his  stock  to  an  employee  designated  by  Hall. 
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Pursuant  to  the  agreement  the  coi*poration  was  organized 
and  entered  upon  the  operation  of  the  hotel.  The  con- 
tract of  August  1,  1916,  recognized  that  Johnston  was 
owing  certain  accounts  incurred  in  the  operation  of  the 
hotel,  and  in  that  behalf  provided  as  follows:  "It  is 
further  agreed  that  inasmuch  as  there  are  now  certain 
bills  owed  to  divers  parties  for  provisions,  laundry  and 
other  mattera  pertaining  to  the  management  and  opera- 
tion of  the  said  hotel,  to  the  present  date,  which  are  be- 
lieved to  be  in  excess  of  $11,500,  the  exact  amount  thereof 
is  not  known,  that  said  bills  will  be  paid  from  time  to 
time,  after  current  expenses  are  paid,  from  the  revenues 
derived  from  the  operation  of  said  hotel,  as  rapidly  as  the 
iLvenues  so  derived  will  permit  the  payment  of  said  bills. 
The  money  expended  in  the  payment  of  said  bills  will  be 
charged  to  the  said  Robert  W.  Johnston,  and  deducted 
from  his  share  of  the  profits  resulting  from  the  operation 
of  said  hotel."  Acting  under  this  contract  the  Lindell 
Service  Company  paid  out  from  time  to  time  on  John- 
ston's debts,  up  to  April  11,  1917,  the  sum  of  f  15,584.73. 
Through  an  error  of  the  book-keeper  the  corporation  had 
advanced  on  account  of  these  debts  several  thousand  dol- 
lars more  than  the  net  earnings  of  the  corporation;  An 
audit  of  the  books  then  disclosed  that  Johnston's  debts  on 
August  1,  1916,  amounted  to  approximately  933,000. 
Other  complications  arose  in  the  affairs  of  the  corpora- 
tion, and  Johnston,  who  had  managed  the  hotel,  took  em- 
ployment elsewhere.  At  this  stage  of  the  business  affairs 
of  the  corporation.  Hall  and  Johnston  entered  into  an- 
other contract  of  date  April  11,  1917.  The  provisions  of 
this  contract  which  bear  upon  the  present  controversy  are 
paragraphs  one,  five,  and  six,  and  are  as  follows: 

"1.  That  said  Robert  W.  Johnston  will  assign  to  the 
first  party  (Henry  J.  Hall)  forty-eight  (48)  shares  of  the 
capital  stock  in  the  Lindell  Service  Company,  a  cor- 
poration of  Lincoln,  Nebraska;  will  assign  to  said  Lindell 
Service  Company  all  unpaid  bills  and  accounts  receivable, 
now  due  the  Lindell  Hotel  under  the  former  managem^it 
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of  Robert  W.  Johnston,  to  be  used  in  the  liquidation  of 
the  indebtedness  of  the  said  Lindell  Hotel,  existing  on  and 
prior  to  August  1,  1916.'^ 

"5.  First  party  (Hall^)  further  agrees  that  the  Lindell 
Service  Company,  at  a  meeting  of  its  stockholders,  will 
authorize, the  making  of  a  contract  by  said  Lindell  Service 
Ck)mpany,  a  corporation,  to  assume  and  pay  that  certain 
indebtedness  of  Robert  W.  Johnston,  described  in  a  cer- 
tain written  agreement  between  Henry  J.  Hall  and 
Robert  W.  Johnston,  to  incorporate  the  Lindell  Service 
Company,  dated  August  1,  1916,  pursuant  to  the  terms  of 
said  written  contract,  as  more  fully  set  forth  in  said  con- 
tract. 

^^6.  First  party  further  agrees  that  neither  he,  the  said 
Henry  J.  Hall,  nor  the  Lindell  Service  Company,  will 
make  any  claims  against  the  said  Robert  W.  Johnston  on 
account  of  advances  made  by  said  Lindell  Service  Com- 
pany, in  payment  of  the  indebtedness  of  said  Robert  W. 
Johnston,  incurred  and  existing  prior  to  August  1,  1916." 

Johnston  complied  with  the  terms  of  the  contract. 
Hall  took  no  steps  to  have  the  provisions  of  paragraph 
live  of  the  contract  carried  out,  but  continued  to  operate 
the  hotel  until  June  1,  1917,  at  which  time  he  sold  all 
the  corporate  property  including  the  lease,  realizing  there- 
for, net,  $7,480.  With  this  sum  he  paid  his  note  of  f  5^00, 
given  for  borrowed  money  to  pay  for  his  shares  of  stock, 
and  used  the  balance  in  paying  indebtedness  of  the  Lin- 
dell Service  Company.  None  of  the  accounts  assigned  to 
the  Lindell  Service  Company  under  the  provisions  of 
paragraph  one  were  collected. 

The  plaintiff,  as  well  as  the  interveners,  state  that  the 
whole  question  presented  by  the  record  turns  upon  the 
interpretation  to  be  given  to  paragraph  one  of  the  con- 
tract of  April  11,  1917.  It  is  their  contention  that  the 
contract  requires  that  the  48  shares  of  stock  assigned  to 
Hall  should  be  used  by  him  in  liquidation  of  Johnston'^i 
debts  contracted  prior  to  August  1,  1916,  and  it  is  argued 
that,  inasmuch  as  Hall  has  converted  the  assets  df  the 
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corporation  into  money,  therefore  48/100  of  the  net  pro- 
ceeds derived  from  the  sale  of  the  corporate  property 
should  be  applied  in  the  payment  of  Johnston's  old  debts. 
We  are  unable  to  agree  with  counsel  in  this  interpreta- 
tion of  the  contract.  As  we  view  it,  the  first  paragraph 
of  the  contract  does  not  mean  that  the  48  shares  should 
be  applied  in  payment  of  the  debts.  The  phrase  in  the 
contract,  "to  be  used  in  the  liquidation  of  the  indebted- 
ness of  the  said  Lindell  Hotel,  existing  on  and  prior  to 
August  1,  1916,"  refers  only  to  the  first  antecedent, 
namely,  that  the  assigned  accounts  should  be  so  used. 
Ordinarily  in  construing  a  contract  a  court  will  give  due 
force  to  the  grammatical  arrangement  of  the  clauses,  un- 
less by  so  doing  it  appears  to  be  at  variance  with  the 
intent  of  the  parties  as  indicated  by  the  contract  as  a 
whole.  The  cardinal  rule  is  to  carry  out,  if  possible,  the 
intention  of  the  parties.  If  a  clause  contained  in  a  writ- 
ten contract  would  by  grammatical  construction  have  one 
application,  and  from  the  whole  tenor  of  the  instrument 
it  is  manifest  that  the  parties  to  it  intended  it  to  have  a 
more  extended  application,  it  will  be  construed  according 
to  the  intended  intention  of  the  parties.  Thus  it  is  the 
general  rule  that,  unless  the  intention  appears  otherwise, 
a  relative  word  or  clause  will  be  construed  as  referring 
to  its  nearest  antecedent.  But  where  the  context  of  the 
writing  shows  that  the  relative  word  or  clause  is  not  in- 
tended to  apply  to  its  nearest  antecedent  it  will  be  con- 
strued in  such  a  way  as  to  carry  out  the  intention  of  the 
parties.    6  R.  C.  L.  845,  sec.  234. 

Applying  these  general  principles  to  the  contract  in 
question,  it  seems  clear  to  us  that  the  clause,  "to  be  used 
in  the  liquidation  of  the  indebtedness  of  the  said  Lindell 
Hotel,  existing  on  and  prior  to  August  1,  1916,'*  refers 
only  to  its  nearest  antecedent,  namely,  that  the  accounts 
assigned  should  be  so  used.  By  paragraph  five  of  the 
contract.  Hall  agrees  that  he  will  have  the  stockholders  of 
the  Lindell  Service  Company  authorize  the  corporation  to 
make  a  contract  to  assume  and  pay  Johnston's  Indebted- 
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11688  arising  out  of  the  former  management  of  the  Lindell 
ilotely  the  same  to  be  paid  in  accordance  with  the  terms 
of  the  contract  of  August  1,  1916.  By  that  contract  the 
debts  of  Johnston  were  to  be  paid  off  from  time  to  time 
after  current  expenses  were  paid  from  the  revenues  de- 
rived from  the  operation  of  the  hotel,  as  fast  as  the 
revenues  would  permit,  and  that  the  money  so  paid  out 
on  bills  was  to  be  charged  to  Johnston's  account.  By 
the  contract  of  April  11,  1917,  Hall  and  the  Lindeli 
Service  Company  agreed  to  waive  any  claim  against 
Johnston  by  reason  of  the  advances  so  made.  While  we 
are  of  the  view  that  the  contract  does  not  require  that 
Hall  should  use  the  48  shares  of  stock  in  the  payment  of 
Johnston's  old  debts,  it  is  quite  apparent,  we  think,  that 
Hall  has  breached  the  contract.  He  made  no  effort  to 
have  the  stockholders  authorize  the  Lindell  Service  CJom- 
pany  to  assume  and  pay  «Tohnston's  old  debts  out  of  the 
revenues  derived  from  the  conduct  of  the  business  after 
deducting  current  expenses.  This  he  could  easily  have 
done,  because  he  owned  99  shares  of  the  stock,  and  cod- 
troUed  the  other  share.  On  the  contrary,  within  six 
weeks  after  acquiring  the  stock,  he  sold  all  of  the  cor- 
porate property,  and  thus  effectively  put  it  out  of  his 
power  to  fulfil  the  contract.  From  the  record  before  us 
we  are  unable  to  determine  whether  there  were  any  profits 
(ifter  deducting  current  expenses  arising  from  the  conduct 
of  the  business  between  April  11  and  June  1,  1917,  at 
which  time  Hall  disposed  of  the  corporate  property. 
Neither  is  there  testimony  from  which  we  could  draw  a 
conclusion  as  to  what,  if  any,  damages  would  reasonably 
follow  from  Hall's  breach  of  the  contract.  It  was  evi- 
dently the  intention  of  the  parties  that  the  Lindell  Service 
Company  should  continue  operating  the  hotel,  and  it  was 
not  contemplated  that  the  corporate  property  would  be 
sold.  In  this  state  of  the  record,  we  hold  that  there  is 
not  enough  before  us  upon  which  we  can  base  a  judg- 
ment for  more  than  nominal  damages,  arising  from  the 
breach  of  the  contract.     We  think,  however,  in  view,  of 
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the  breach  of  the  contract  by  Hall,  he  should  be  charged 
with  nominal  damages  at  least^  as  the  law  presumes  some 
damage  to  follow  from  ji  breach  of  a  contract. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  is  remanded  to  enter  judgment  in  favor  of  the 
plaintiff  and  interveners  for  nominal  damages,  and  for 
costs. 

Reversed. 

Flansht'Rg,  J.,  not  sitting. 


^  Joe  Cani(;i.ia,  aitei.lee,  v.  C'irino  Vacanti,  appellant. 

n'- 

"i  Filed  Octobeb  14,  1921.    No.  21661. 

11'!  1.    Appeal:    Verdict:    Review.   A  verdict  of  a  Jury,  based  upon  suffi- 

cient evidence  to  support  it,  and  which  cannot  be  said  by  the 
court  to  be  clearly  wrong,  will  not  be  set  aside  merely  because  it 
:  appears  to  be  against  the  weight  or  preponderance  of  the  evi- 
dence, as  the  weight  of  the  testimony  is  for  the  Jury,  and  not  for 
the  appellate  court. 

2.     :  :  .   Verdict  held  to  be  supported  by  sufficient 

evidence,  and  not  a  verdict  which  a  reviewing  court  could  say 
was  clearly  wrong. 

Appeal  from  tin?  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.     Affirmed. 

Piatti  d  Wear  and  John  F,  Moriarty,  for  appellant. 

Switzler  ct  ^Switzler  and  Claiulio  Delitala,  contra. 

Heard  before  Mouuissey,  C.J.,  Aldrich,  Day^  Dean, 
Flansburc;,  Letton  and  Rose,  JJ. 

Flansburg,  J. 

On  rehearing.  Former  opinion  (not  reported)  by  C'Om- 
missioner  Cain. 

This  was  an  action  at  law  by  the  plaintiff  to  recover 
money  deposited  with  the  defendant.  The  plaintiff  re- 
<*overe<l  the  full  amount  claimed.     Defendant  appeals. 

The  only  question  prcsente<l  is  the  suflSciency  of  the 
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evidence  to  sustain  the  verdict.  The  testimony  discloses 
that  the  plaintiff  arranged  with  the  defendant  to  deposit 
moneys  with  the  defendant,  and  it  was  agreed  that  the 
plaintiff  could  draw  upon  the  deposit  without  previous 
notice  and  at  any  time  that  he  pleased.  Plaintiff  claimed 
to  be  entitled  to  interest  at  4  per  cent.,  but  whether  or 
L'ot  there  was  an  agreement  for  interest  is  one  of  the  con- 
troverted issues  between  the  parties.  The  record  of  de- 
posits was  kept  in  an  ordinary  bank  pass-book,  and  as 
each  amount  was  given  by  plaintiff  to  the  defendant  for 
deposit  a  record  of  it  was  entered  by  the  defendant  iu 
this  book.  The  book  was  retained  by  the  plaintiff.  De- 
fendant claims  payment  of  fl,000,  made  on  December  29, 
1918.  The  only  issues  of  fact  presented  are  the  question 
of  credit  of  $1,000  for  the  cash  payment  claimed  by  de- 
fendant, and  the  question  of  whether  or  not  it  was  agreed 
that  the  deposits  should  bear  interest.  The  jury  found 
in  favor  of  tlw?  plaintiff  on  the  issue  of  the  $1,000  pay- 
ment, and  also  found  that  the  plaintiff  was  not  entitleil 
to  interest  on  deposits. 

Plaintiff's  testimony  is  a  flat  denial  that  the  $1,000  pay- 
ment was  ever  made.  It  is  admitted  by  all  parties  that 
no  receipt  was  taken  by  the  defendant  to  evidence  such 
payment.  The  defendant  points  out  that  in  another  in- 
stance, where  defendant  had  made  a  payment  to  plaintiff 
of  $380  out  of  the  deposit  fund,  no  receipt  was  taken,  but 
in  that  instance  the  payment  was  made  through  the 
transfer  of  a  bank  check,  and  it  was  explained,  and  plain- 
tiff says  it  was  mentioned  at  the  time,  that  no  receipt 
was  therefore  necessary.  The  defendant,  defendant's 
son,  defendant's  wife  and  her  two  sisters  all  testified,  in 
direct  contradiction  to  the  plantiff's  testimony,  to  the 
effect  that  the  $1,000  payment  had  been  made.  The  testi- 
mony of  these  several  witnesses,  however,  as  to  the  par- 
ticulars of  the  transaction  was  not  in  entire  accoi^.  Thus 
there  is  a  direct  issue  of  fact,  the  solution  of  which  de- 
pends entirely  upon  the  credibility  of  these  witnesses. 
This  issue  was  passed  upon  by  the  jury.     It  is  impossible 
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for  the  court  to  determine  which  witnesses  told  the  truth. 
That  was  a  matter  within  the  peculiar  province  of  the 
jury,  and  it  cannot  be  said  by  this  court  that  the  decicdon 
of  the  jury  is  clearly  wrong.  Plath  v.  Brunken,  102  Neb. 
467. 

The  defendant  lays  particular  stress  upon  the  fact  that 
the  interpreter,  used  by  the  plaintiff,  and  also  later  used 
by  the  defendant  without  objection  then  to  his  qualifi- 
cations, could  not  speak  the  English  language  well,  and 
that  confusion  resulted.  However,  we  have  carefully 
read  the  record,  and,  though  there  seems  to  have  been 
some  difficulty  at  times  in  getting  some  questions  or 
answers  understood,  it  appears  that  in  each  instance  the 
matter  was  entirely  cleared  up  and  that  the  final  an- 
swers were  intelligent  and  responsive  to  the  questions 
made.  There  is  nothing  to  impeach  the  interpreter,  nor 
to  show  that,  in  any  particular  instance,  he  did  not,  in 
the  end,  accurately  and  truthfully  interpret  each  of  the 
matters  presented  to  him. 

We  attach  little  significance  to  the  fact  that  the  jury 
refused  to  allow  the  plaintiff  interest  on  the  money.  It 
does  not  follow,  where  the  jury  refused  to  allow  a  claim 
in  one  instance,  based  on  plaintiff's  testimony,  that  the 
jury  must  be  held  to  have  disbelieved  plaintiff's  testimony 
given  to  substantiate  the  other  claim. 

The  former  decision  in  this  case,  entered  upon  the 
opinion  by  the  supreme  court  commission,  is  set  aside, 
and  the  judgment  of  the  lower  court  is 

AFFIRMfin. 


Martin  L.  Bailey,  appellek,  v.  James  W.  Chilton,  ap- 
pellant:  Guy  a.  Silvis  et  al.,  appellees. 

Filed  Octobeb  14,  1921.    No.  21594. 

1.  Pleading:  Equitt.  In  an  action  to  cancel  deeds  and  recover  title 
to  i^al  property,  which  is  alleged  to  have  been  wrongfully  and 
fraudulently  procured  from  the  owner,  a  prayer  for  alternative 
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relief,  asking  that  damages  may  be  awarded  in  case  the  property 
cannot  be  reconveyed,  is  proper,  since  equity,  having  once  ob- 
tained Jurisdiction  of  the  controversy,  will  retain  the  case  to 
assess  damages  in  favor  of  the  injured  party,  or  to  decree  such 
other  relief  as  may  be  Just  in  the  premises. 

2.  Fraud:  Suit  to  Cancel  Deed:  Parties.  In  such  an  action,  it  is 
proper  to  Join,  as  one  defendant,  the  person  who  fraudulently  de- 
prived the  owner  of  his  property,  as  well  as  the  person  to  whom 
the  property  has  been  conveyed  by  him  and  who,  it  is  alleged, 
took  the  property  with  notice  of  the  fraud. 

2.  Venue:  Issuaxck  of  Summons  to  Another  County.  Where  an 
action  is  brought  and  service  had  upon  one  defendant  in  the 
county  where  the  petition  is  filed,  the  action  cannot  be  said  to 
be  rightfully  brought  in  the  county  so  as  to  authorize  issuance 
of  summons  to  a  second  defendant  in  another  county,  where  it 
develops  that  the  plaintiff  is  unable  to  present  an  issuable  con- 
troversy as  to  the  first  defendant,  and  has  no  reasonable  basis 
for  a  cause  of  action  against  him,  and  where  no  issue  of  fact  is 
presented  to  establish  that  such  defendant  has  any  substantial 
interest  in  the  suit  adverse  to  the  plaintiff. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimks,  Judge.     Reversed. 

(\  L,  Raskins,  for  appellant. 

Hoagland  ct  Varr,  (icorgc  A'.  Gibbs  and  Evans  d  Evans, 
(antra. 

Heard  before  Mourissky,  C.J.,  Aldrkui,  Day,  Dean, 
Flansburg,  Letton  and  Rose,  JJ. 

Flansburg,  J. 

This  was  an  action  based  upon  fraud  brought  against 
the  defendants  Chilton  and  Silvis  to  cancel  certain  deeds 
made  by  the  plaintiff,  and  to  recover  title  to  the  real 
estate  thereby  conveyed,  and,  in  the  event  tliat  such  real 
estate  could  not  be  i"ecovered,  plaintiff  sought  an  award 
of  damages  for  the  wrongful  deprivation  of  his  property. 
The  lower  court  held  that  the  i)roi>erty  had  been  conveyed 
by  defendant  Chilton,  plaintiff's  immediate  grantee,  to 
defendant  Silvis,  an  innocent  purchaser,  entered  judg- 
ment for  the  plaintiff  for  damages  against  the  defendant 
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Chilton,  aiul  the  action  as  to  Silvis  was  dismisHed.  De- 
fendant Chilton  appeals. 

The  sole  question  is  one  of  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant  Chilton,  who  was  seiTed 
by  a  summons  sent  to  him  in  a  county  other  than  the 
county  in  which  the  action  was  instituted. 

Plaintiff  in  his  petition,  for  cause  of  action,  state<I  that 
the  defendant  Chilton  had,  by  fraudulent  representations, 
procured  a  deed  from  plaintiff  to  Chilton,  covering  the 
real  estate  in  controversy,  and  that  defendant  Chilton, 
having  pi-ocured  title  to  such  real  estate,  had  conveyed 
the  same  by  deed  to  the  defendant  Silvis,  and  that  the  de- 
fendant Silvis  took  with  knowledge  of  the  fraud  perpe- 
trated upcm  the  plaintilf  and  was  not  an  innocent  pur- 
chaser for  value.  The  plaintiff  prayed  that  his  deed  to 
thfc  defendant  Chilton  and  the  deed  from  Chilton  to  de- 
fendant Silvis  be  canceled,  and  that  the  title  to  the  real 
estate  be  quiettnl  in  him ;  but,  in  the  event  that  the  court 
should  find  that  Silvis  was  an  innocent  purchaser  and  had 
acquired  a  good  title  as  against  the  plaintiff,  that  the 
])laintiff  be  allowed  to  recover  a  money  judgment  against 
Chilton  for  damages. 

The  suit  was  instituted  in  Lincoln  county,  and  seiTice 
was  had  upon  defendant  Silvis  in  that  county  and  upon 
defendant  Chilton  by  service  of  summons  upon  him  in 
Arthur  county. 

Defendant  Chilton  contends  that  he  was  improperly 
made  defendant  in  the  action,  since  the  plaintiff's  caus»^ 
of  action,  if  any,  against  him  and  against  defendant 
Silvis  could  not  be  joined  in  the  same  proceeding.  It  is 
liis  contention  that  plaintiff's  cause  of  action  against  him 
was  one  for  damages  and  the  cause  of  action  against 
Silvis  was  one  in  equity  to  cancel  deeds  and  quiet  title. 
The  gist,  however,  of  the  plaintiff's  action  is  to  recover 
1  property,  or  its  value,  of  which  plaintiff  has  been  wrong- 
fully deprived,  and  his  claims  against  the  two  defend- 
ants, as  set  out  in  his  petition,  grow  out  of  the  same 
transaction,  or  series  of  transactions,  between  the  par- 
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tieBy  all  tending  to  one  end.  It  would  seem  that  the  relief 
asked  for  was  properly  sought  in  one  proceeding.  20  Cyc. 
430.  By  the  allegations  of  the  plaintiff's  petition,  both 
defendants,  Xhilton  and  Silvis,  acted  together  in  fraud  of 
the  plaintiff's  rights  and  to  the  end  of  depriving-  him  of 
his  property,  and,  where  an  action  is  brought  lor  the  pur- 
pose of  canceling  deeds  fraudulently  procured,  and  it  is 
found  that  the  property  for  some  reason  cannot  be  recon- 
veyed  to  the  party  wronged,  a  court  of  equity,  having  at- 
tained jurisdiction,  will  hold  the  case  for  the  purpose  of 
giving  complete  relief,  and  may  award  damages  in  lieu 
of  the  return  of  the  property.  9  C.  J.  1263,  sec.  211.  As 
said  in  Johnson  v.  Carter,  143  la.  95,  100:  "It  is  a  well- 
settled  proposition  that,  equity  having  once  obtained  jur- 
isdiction of  a  conti-oversy,  if  it  be  found  that  some  act  of 
ihe  party  charged  has  made  the  application  of  the  specific 
remedy  sought  impossible  or  impracticable,  the  court  will 
retain  jurisdiction  to  assess  damages  in  favor  of  the  in- 
jured party,  or  to  decree  such  other  relief  as  may  be  just 
in  the  premises.  *  *  *  It  would  be  a  strange  per- 
version of  the  spirit  which  pervades  all  rules  of  equity  if, 
when  a  party,  who  has  been  defrauded  of  his  title  to  land, 
brings  the  person  who  defrauded  him  into  a  court  of 
equity,  upon  a  demand  for  rescission  of  the  conveyance, 
he  can  divest  the  court  of  jurisdiction  by  showing  that 
he  has  conveye<l  the  title  to  an  innocent  purchaser,  and 
thus  compel  the  injured  party  to  resort  to  another  forum 
for  the  recovery  of  damages."  See,  also,  Rakow  v.  Tate, 
03  Xeb.  198. 

Under  the  allegations  of  the  plaintiff's  petition,  then,  it 
was  proper  to  join  the  defendants  in  the  one  action  and 
to  seek  the  relief  prayed. 

It  is,  however,  further  contended  by  the  defendant  Chil- 
ton that  at  the  time  of  the  institution  of  the  proceeding 
it  was  fully  known  to  the  plaintiff  that  the  defendant 
Silvis  had  not  participated  in  the  fraud,  and  that  Silvis 
was,  in  fact,  an  innocent  purchaser  from  Chilton;  that 
it  was,  therefore,  fully  known  to  plaintiff  that  he  had  no 
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cause  of  action  against  the  defendant  Silvis,  and  that  the 
all^ations  of  the  plaintiff's  petition,  so  far  as  they  relate 
to  any  cause  of  action  against  Silvis,  were  made  without 
any  foundation  whatsoever  in  fact,  and  only  for  the  pur- 
pose of  a  joinder  of  Silvis  in  the  action,  so  as  to  procure 
service  upon  Silvis  in  the  county,  and  by  that  means 
furnish  a  basis  for  the  issuance  of  process  against  Chil- 
ton, as  a  codefendant,  outside  of  the  county  where  the 
action  was  brought. 

The  statute  provides  that,  where  the  action  is  right- 
fully brought  in  any  county,  a  summons  may  be  issued 
to  any  other  county  against  one  or  more  of  the  defendants 
at  the  plaintiff's  request.     Kev.  St.  1913,  sec.  7627. 

An  action  to  quiet  title  must  be  brought  in  the  county 
where  the  i)roperty  is  situated,  and  in  such  an  action 
Chilton  would  have  been  a  proper  party  defendant  to  the 
proceeding,  though  he  had  parted  with  his  interest  in  the 
property  by  his  deed  to  Silvis.     32  Cyc.  1347,  1348. 

Before,  however,  the  action  for  fraud  or  to  quiet  title 
can  be  said  to  ha^'e  been  rightfully  brought  against  Silvis, 
it  must  appear  that  the  plaintiff  had  some  substantial 
basis  for  the  action.  We  hav^pmade  a  careful  examina- 
tion of  the  entire  record  in  this  case,  and  find  no  at- 
tempt in  the  testimony  at  any  place  to  show  that  Silvis 
was  a  party  to  the  fraud  with  Chilton,  nor  to  deny  the 
fact  that  he  was  an  innocent  purchaser  of  the  property. 
In  fact,  it  docs  appear  that  the  plaintiff,  by  his  actions, 
has  at  no  time  controverted  the  rights  of  Silvis.  He 
])i*omptly  moved  out  of  the  property  at  the  request  of 
Silvis,  and  has,  until  this  suit,  recognized  his  title.  Upon 
an  examination  of  all  the  evidence  in  the  case,  it  appears 
cltar  to  us  that,  as  to  the  defendant  Silvis,  the  action  is 
purely  nominal. 

Had  the  i)laintiff  shown  any  reasonable  ground  to  be- 
liv.ve  that  Silvis  was  not  an  innocent  purchaser,  and  had 
he  introduced  sufficient  evidence  to  show  that  his  action 
against  Silvis  was  based  upon  probable  cause,  the  case 
would  have  been  different,  for  his  action  might  have  been 
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rightfully  brought  and  the  court  have  acquired  jurisdic- 
tion for  the  trial  of  the  issuable  -  controversy  as  against 
Silvis,  though  it  should  prove,  upon  trial,  that  the  plain- 
tiff's evidence  was  insuflficient  to  allow  him  to  prevail. 
But  in  this  case  the  plaintiff,  by  his  testimony,  presented 
no  issue  in  support  of  a  cause  of  action  against  Silvis. 
The  testimony  in  the  case  beara  upon  the  one  issue  of 
alleged  fraud  perpetrated  by  defendant  Chilton  and  upon 
the  question  of  the  amount  of  damages.  That  Silvis  was 
not  a  party  to  the  fraud,  but  was  an  innocent  purchaser 
of  the  property  for  value,  is  shown  beyond  any  dispute, 
as  to  fact  or  inference,  in  the  record. 

Where  an  action  is  brought  and  service  had  upon  one 
defendant  in  the  county  where  the  petition  is  fiicd,  the 
action  cannot  be  said  to  be  rightfully  brought  in  the 
county  so  as  to  authorize  issuance  of  summons  to  a  sec- 
ond defendant  in  another  county,  where  it  develops  that 
the  plaintiff  is  unable  to  present  an  issuable  controversy 
as  to  the  first  defendant,  and  has  no  reasonable  basis  for 
a  cause  of  action  against  him,  and  where  no  issue  of  fact 
is  presented  to  establish  that  such  defendant  has  any 
substantial  intei'est  in  tip  suit  adverse  to  the  plaintiff. 
Cobbey  v.  Wright,  29  Neb.  274 ;  Dunn  v.  Haines,  17  Neb. 
560;  Allen  v.  Miller,  11  Ohio  St.  374;  Miller  v.  Meeker, 
54  Neb.  452;  Ayres  t\  West,  86  Neb.  297. 

For  the  reasons  given,  it  is  our  opinion  that  the  dis- 
trict court  acquirnl  no  jurisdiction  over  the  person  of 
the  defendant  Chilton,  and  his  objections  to  the  court's 
jurisdiction  should  have  been  sustained.  The  judgment 
entered  against  defendant  Chilton  is 

Rbversbd. 


Vol.  106]  SEPTEMBER  TERM,  1921.  801 

Berliner  v.  Director  General  of  Railroads. 


David  IJerlineu,  appellee,  v.  Director  (General  op  Rail- 
roads, appellee:  IJnion  Stock  Yards  Company,  ap- 
pellant. 

Filed  October  14,  1921.    No.  21619. 

1.  Oarrian:  Shipment  of  Live  Stock:  Delay.  Where  live  stock  is 
tendered  to  a  carrier  for  shipment  and  the  shipment  is  received 
and  accepted  and  transportation  begun,  and  where  the  carrier, 
through  its  default,  fails  to  make  connections  with  another 
carrier,  and  returns  the  cattle  to  its  pens  at  the  originating 
point  of  shipment,  to  hold  them  until  the  next  day,  for  the  pur- 
pose of  deliyery  to  the  other  carrier,  then,  the  fact  that  it  notifies 
the  shipper  of  its  failure  to  ship  and  informs  him  that  the  stock 
will  be  forwarded  the  following  day,  if  agreeable,  does  not  alone 
amount  to  a  complete  breach  and  a  termination  by  the  parties 
of  the  original  shipping  agreement  and  constitute  a  redelivery 
of  the  stock  to  the  shipper,  so  as  to  give  rise  to  a  new  agree- 
ment for  shipment  to  be  made  on  the  following  day,  but  con- 
stitutes only  a  delay  in  transportation  under  the  original  ship- 
ping agreement. 

2     :  :  :'  Measure  or   Damages.    The  measure   of 

damages  in  such  a  case  is  the  difference  between  the  value  of  the 
live  stock  at  the  time  and  place  they  ought  to  have  been  delivered 
and  their  value  at  the  time  of  their  actual  delivery,  or  at  the  first 
available  market  after  they  were  actually  delivered. 

3.  Appeal:  Admission  of  Expert  Testimony:  Prejudicial  Error. 
In  an  action  to  recover  for  damages  sustained  during  delay  in 
transportation  of  live  stock,  where  the  testimony  of  plaintiff  and 
defendant,  on  the  question  of  the  amount  of  damages,  is  in  sharp 
conflict  and  evenly  balanced,  the  improper  admission  of  the  testi- 
mony of  one  offered  as  an  expert,  purporting  to  show  that  the 
damages  were  in  the  amount  contended  for  by  plaintiff,  held 
prejudicial  error. 

4.  Bvldence:  Expekt  Testimony.  It  is  error  to  allow  a  witness, 
offered  as  an  expert,  to  give  his  conclusions  on  the  values  of  live 
stock,  bearing  upon  the  measure  of  damages,  where  the  hypotheti- 
cal question  put  to  him  does  not  contain  sufficient  facts,  based 

'  upon  some  evidence  introduced,  to  fairly  reflect  an  issue  tendered 
by  the  case,  and  to  furnish  a  sufficient  premise  upon  which  to 
base  an  intelligent  conclusion. 

Appeal   from   tl»e  district  court   for  Douglas   county: 
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Charles  Leslie,  Judge.    Affirmed  in  part,  and  reversed 
in  part. 

lirown,  Haunter  it  Van  Dusen,  for  appellant. 

Byron  Clark,  Jesse  L.  Root,  J,  ^^\  }ycingarten  and 
Walter  W.  Hoije,  contra. 

Heard  before  MoRBissEY^  C.J.,  Alduich^,  Day,  Dkan, 
Flansburg,  I-E'ri'oN  and  Rose^  JJ. 

Flansbtrg.  J. 

This  was  an  action  brought  by  the  plaintiff  against  the 
Union  Stock  Yards  Company,  of  South  Omaha,  and  the 
Chicago,  Burlington  &  Quiney  Railroad  Company,  to  re- 
cover for  damages  caused  by  an  alleged  unreasonable 
delay  in  transportation  of  live  stock.  Verdict  and  judg- 
ment was  in  favor  of  the  plaintiff  and  against  the  Union 
Stock  Yards  Company,  but  against  the  plaintiff  and  in 
favor  of  the  railroad  company.  The  action  as  to  the 
railroad  company  has  been  disinisse<l.  The  defendant 
X'nion  Stock  Yards  Company  appeals. 

The  defendant  urges  two  grounds  for  reversal :  ( 1  ^ 
That  the  court  erroneously  instructed  the  jury  as  to  the 
measure  of  damages;  and  (2)  improperly  admitted  certain 
testimony. 

The  jury  were  instructed  that  the  measure  of  damages 
would  be  the  difference  between  the  value  of  the  cattle 
at  St.  Joseph  at  the  time  they  should,  without  any  unrea- 
sonable delay,  have  been  delivered,  and  their  value  upon 
thu  first  available  market  after  delivery.  Defendant  con- 
cedes that  such  measure  of  damages  is  the  correct  one  in 
cases  of  a  delay  in  transportation,  but  contends  that  this 
is  not  a  case  of  delay  in  transjmrtation,  but  one  of  a 
complete  failure  to  perform  a  cojitract,  or  undertaking  or 
carriage,  and,  in  fact,  a  refusal  to  carry,  and  that  the 
measure  nf  dainages  should  have  been  the  difference  be- 
tween th(^  market  value  of  the  stock  at  South  Omaha  at 
the  time  of  breach  and  the  market  value  at  St.  Joseph 
int  the  time  the  stock  should  have  arrived. 
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The  testimony  relative  to  that  question  shows  that  tha 
plaintiff,  a  dealer  in  live  stock,  on  October  10,  1918,  was 
holding,  in  the  yards  of  the  defendant  company  at  South 
Omaha,  two  car-loads  of  beef  cattle.  Plaintiff  had  been 
unable,  to  make  a  desirable  sale  of  the  cattle  in  Omaha 
Qnd  decided  to  ship  to  St.  Joseph,  Missouri.  In  order  to 
conceal  his  identity  as  owner  and  shipper  of  the  stock, 
he  acted  through  the  live  stock  commission  firm  of  Dono- 
hue  &  Randall,  of  South  Omaha,  and  used  the  name  of 
Hylen,  book-keeper  of  that  firm,  as  shipper  and  consignor. 
The  sto^k  was  tendered  to  the  defendant  stock  yards  com- 
pany for  shipment  to  St.  Joseph,  on  October  10,  1918. 
The  defendant  accepted  the  shipment  in  ample  time, 
under  its  rules,  to  have  allowed  delivery  to  the  railroad 
for  the  train  scheduled  to  leave  at  8 :40  that  evening.  De- 
fendant, however,  through  some  fault  or  neglect,  did  not 
get  the  cattle  loaded  and  the  cars  switched  upon  the 
jn'oper  tracks  until  between  9  and  10  o'clock,  and  after 
this  train  had  departed.  The  cattle  were  left  in  the  cars 
until  3:10  a.  m.,  when  'bey  were  unloaded  by  the  de 
fendant  and  returned  to  the  pens  of  the  stock  yards  com- 
pany. 

On  the  following  morning  the  agent  of  the  defendant 
I'nion  Stock  Yards  Company  telephoned  to  Hylen,  whom 
he  properly  .believed  to  be  the  owner  and  shipper  of  the 
stock,  that  defendant  had  failed  to  load  the  stock  in  time 
for  shipment  on  the  train,  of  the  previous  evening,  and 
informed  Hylen  that  defendant  ^'would  see  that  the  stock 
were  fed  and  watered,  and  that  they  would  go  out  that 
night."  To  this  Hylen  said,  "That  was  all  right.''  The 
uncontradicted  testimony  is  that  Hylen  gave  no  instruc- 
tions as  to  shipment,  disposal,  care  or  custody  of  the 
stock,  nor  did  he  agree  to  assume  to  take  charge  of  it 
The  defendant  did  not,  on  the  other  hard,  disclaim  any 
obligation  to  continue  to  care  for  the  stock,  or  to  continue 
in  the  complete  performance  of  its  agreement,  already 
partially  undertaken.  The  telephone  conversation  out- 
lined above  seems  to  have  b<^n  all  that  was  said  upon 
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During  that  day  the  cattle  were  placed  in  the  yards 
belonging  to  the  defendant  company,  customarily  used  by 
the  commission  firm  above  mentioned,  but  it  does  noc 
appear  that  the  commission  firm,  nov  that  Hyien,  was 
given  any  notice  as  to  the  exact  disposal  of  the  stock. 
The  exclusive  control  of  the  defendant  company  over  the 
stock  during  that  day  was  in  no  way  interfered  with  nor 
interi-upted. 

We  do  not  think  these  facts  bear  out  the  contention  of 
the  defendant  that  the  obligation,  arising  out  of  the 
agreement  to  ship,  made  on  Oetolwr  10,  had  been 
terminateil  by  the  telephone  conversation  on  the  11th,  and 
that  a  redelivery  of  the  stock  had  lieen  tendered  and  ac- 
i(!pted  by  the  shijjper,  and  that  the  shipment  of  the  stock 
on  Octoljcr  11  became  a  new  shipment.  On  the  other 
hand,  it  ap|>ears  that. the  stock  had  been,  on  October  10, 
tendered  for  shipment;  that  it  had  been  accepted  for  ship- 
ment by  defendant,  and  that  trans|K)rtation  had  begun; 
that,  through  the  failure  of  the  defendant,  a  delay  of  one 
day  had  Iw^en  canse<l,  and  that  the  defendant  had  noti- 
fied the  shii)i)er  of  that  delay. 

Though  the  plaintiff  may  be  said  to  have  had  an  op- 
])ortunity  to  r(»take  the  stock  and  sell  it  n\Kn\  the  Omaha 
market,  he  was  not  bound  to  do  so.  He  had  the  right  to 
t.xpect  and  demand  a  complete  performance  of  his  agree 
ment,  which  had  been  undertaken  by  the  defendant,  and 
to  require  an  entire  transportation.  The  conversation  be- 
tween the  i)arties  would  indicate  that  they  construed  tfieir 
relation  as  a  continuing  one,  and  that  the  occasion  was 
considered  by  them  as  a  mere  delay  in  transportation,  and 
not  a»s  a  complete  breach  of  the  agreement  to  transport 
juid  a  redelivery  to  the  shipper  of  the  live  stock  agrecnl  to 
be  transported.  The  shipment,  furthermore,  went  out  on 
the  original  billing  made  on  the  previous  day.  Under  the 
facts  stated,  it  seems  clear  to  us  to  be  a  case  of  delay  in 
transportation  merely.  The  defendant  knew  that  the 
stock  was  being  shipped  to  St.  Joseph,  to  be  tendere<l  on 
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the  market  there^  and  the  plaintiff,  by  reason  of  the  un- 
reasonable delay  caused  by  the  defendant,  was  entitled  to 
those  damages  which  naturally  followed,  and  as  would 
fairly  and  reasonably  be  supposed  to  have  been  in  con- 
templation of  the  parties  when  the  shipping  contract 
was  made. 

The  court's  instruction,  therefore,  that  the  plaintiff  was 
entitled  to  recover  the  difference  between  what  the  cattle 
would  have  sold  for  on  the  market  at  St.  Joseph,  had 
there  been  no  unreasonable  delav,  and  what  such  cattle 
would  have  sold  for  on  the  fii'st  available  market  after 
they  actually  <li<l  arrive,  was  the  proper  measure  of  dam- 
ages. 

Even  where  a  shipping  contract  has  been  entered  upon 
bv^tween  the  parties  and  where  there  has  been  a  failure  to 
accept  and  receive  the  shipment  according  to  the  agree- 
ment, theie  are  cltcisions  holding  that  the  plaintiff  is  en- 
titled to  recover  according  to  the  measure  of  damages 
just  stated.  Chicaffo.  B.  it  Q.  It.  Vo.  r.  Todd,  74  Neb.  712; 
Levy  V.  Xcvada-i^alifomia-Orcgou  U.  Co,,  81  Or.  673,  L.  R. 
A.,  1917B,  564. 

The  defendant  further  contends  that  certain  testimony, 
offered  as  that  of  an  expert,  of  one  Pruss,  a  dealer  and 
shipper  of  live  stock,  and  given  in  resjionse  to  a  hypothet- 
ical question,  should  have  been  excluded. 

The  question  propounded  to  the  witness  was  as  fol- 
lows: "Assuming,  Mr.  Pruss,  that  47  head  of  cattle, 
weighing — western  cattle  of  a  class  of  jijood  to  choice — 
weighing  in  Omaha  on  October  8th  about  53,590  pounds, 
were  shippe<l  on  the  11th,  the  evening  of  the  11th  day  of 
October,  1918,  to  South  St.  Joseph,  arriving  there  on 
October  12,  1918,  being  held  in  the  stock  yards  pens  Sat- 
urday, Sunday,  and  were  placed  on  the  market  Monday 
morning  following,  and  assuming  further  that  the  market 
for  that  class  of  cattle  in  South  St.  Joseph  on  October 
the  11th,  1918,  was  |13.50  to  |14.75,  could  you  state  what 
the  difference  in  value  of  such  cattle  would  be  on  Mondav 
as  against  Friday?'' 
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The  witness  was  allowed  to  answer  this  question  and 
to  give  his  conclusions  on  value  over  the  objection  of  the 
defendant.  The  question  put  to  the  witness  called  for  his 
opinion  as  to  the  depreciation  in  value  of  the  stock,  but 
was  quite  incomplete  as  a  hypothetical  question,  by  rea- 
son of  its  failure  to  inform  the  witness  of  the  weight  of 
the  cattle  at  the  time  of  deliveiy  to  defendant  on  October 
10,  the  condition  of  the  cattle  then  as  compared  to  the 
condition  after  arrival  at  St.  Joseph,  the  amount  of 
shrinkage  or  excess  shrinkage  which  they  had  sustained, 
their  appearance  after  their  arrival,  the  condition  and 
circumstances  surrounding  the  shipment,  the  care  an4 
attention  they  had  received,  the  time  consumed  in  transit 
and  in  pens,  and  the  prevailing  market  prices  on  October 
14,  the  time  of  the  first  available  market  after  arrival  at 
St.  Joseph,  as  compared  to  the  market  price  at  the  time 
the  cattle  should  have  arrived  on  October  11.  In  other 
words,  the  question  calls  for  the  comparison  in  value  of 
the  cattle  on  the  St.  Joseph  market  on  October  11  and  on 
October  14,  without  in  any  way  explaining  to  the  witness 
or  giving  sufficient  data  from  which  the  witness  could 
ascertain  the  difference  in  weight  or  condition  of  the 
cattle  on  those  two  respective  dates,  and  without  inform- 
ing the  witness  what  the  market  price  of  cattle  was  at 
St.  Joseph  on  one  of  the  dates  in  question.  Of  these  facts 
the  record  does  not  sliow  that  the  witness  had  any  knowl- 
edge. 

The  answer  of  the  witness,  therefore,  to  the  question 
appears  to  have  been  purely  guess  and  conjecture  on  his 
part.  His  answers  to  the  questions  tendered  should  have 
been  excluded.  The  testimony  of  this  witness  was  to  the 
effect  that  there  would  have  been  a  depreciation  in  value 
of  the  cattle  from  October  11  to  October  14  of  somewhei*e 
between  |800  and  |1,100. 

The  only  other  testimony  in  behalf  of  the  plaintiff,  upon 
the  condition  and  value  of  the  stock,  was  the  testimony  of 
plaintiff  himself.  His  testimony  was  somewhat  uncer- 
tain and  indefinite,  but,  in  its  final  analysis,  was  to  the 
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effect  that  there  had  been  a  shrinkage  in  weight  to  the 
extent  of  40  pounds  a  head  between  the  time,  on  October 
11,  when  the  stoek  was  delivered  to  the  defendant,  and  the 
time,  on  October  14,  when  the  first  available  market  was 
(obtainable  after  delivery  at  St.  Joseph,  and  that  the 
normal  shnnkage  between  Omaha  and  St.  Joseph  would 
not  have  been  more  than  20  pounds.  His  testimony, 
therefore,  showed  that  there  had  been  a  loss  of  20  pounds 
H  head,  due  alone  to  excess  shrinkage.  He  further  testi- 
tied  that  the  hides  of  the  cattle  were  muddy  and  that  the 
<"attle  appeared  stale,  and  that  the  value  of  the  stock  was 
from  J800  to  f  1,200  less  on  Monday,  October  14,  in  their 
then  condition,  than  their  value  would  have  been  on 
Friday,  October  11,  in  the  condition  in  which  they  should 
have  arrived. 

In  behalf  of  the  defendant,  a  commission  agent  at  St. 
Joseph,  the  one  to  whom  the  plaintiff  had  shipped  his 
stock,  who  saw  the  cattle  while  they  were  there  in  the 
pens  at  St.  Joseph,  testified  to  the  effect  that  the  stale  ap- 
pearance of  the  cattle  would  have  depreciated  their  value 
from  25  to  50  cents  a  hundred  pounds  onlyj  making  a 
total  depreciation  on  that  account  of  somewhere  from 
5^184  to  |268,  and  he  further  testified  that  the  rionnal 
average  shrinkage  in  weight  of  such  cattle,  shipped  from 
Omaha  to  St.  Joseph,  was  in  the  neighborhood  of  40 
pounds  a  head.  His  testimony,  therefore,  in  direct  con- 
tradiction to  that  of  the  plaintiff,  was  to  th&  effect  that 
there  had  been  no  excess  shrinkage  in  the  weight  of  the 
cattle,  due  to  delay  in  transit,  land  that  their  depreciation 
in  value,  owing  to  their  stale  appearance,  would  be  no 
more  than  |268. 

It  is  the  contention  of  the  plaintiff  that,  though  the 
testiniony  of  Pruss  may  have  been  improperly  admitted, 
it  could  not  have  been  prejudicial,  since  the  testimony 
given  by  the  plaintiff  stands  uncontradicted  in  the  record. 
In  view  of  the  testimony  of  the  plaintiff's  commission 
agent,  who  testified  in  behalf  of  the  defendant,  as  we  have 
above  outlined,  we  are  unable  to  agree  with  plaintiff  that 
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plaintiff's  testimony  stands  uncontradicted^  nor  can  we 
come  to  the  conclusion  that  the  wrongful  admission  of  the 
incompetent  testimony,  given  by  the  witness  Pruss, 
should,  under  the  ruling  in  Pullman  Palace  Car  Co.  v. 
WoodSj  70  Neb.  (594,  be  held  to  be  harmless  error. 

The  vital  question  in  this  case,  and  practically  the  only 
question  left  for  the  jury  to  determine  as  the  case  finally 
resolved  itself,  was  the  question  of  the  amount  of  dam- 
ages— the  extent  of  the  depreciation  in  value,  due  to  ex- 
cess shrinkage  and  the  cattle  becoming  stale.  With  the 
sharp  conflict  between  the  testimony  of  the  plaintiff  and 
that  af  the  commission  meiThant  at  St.  Joseph,  we  cannot 
say  that  the  defendant  was.  not  prejudiced  by  the  incom- 
petent testimony  of  Pruss,  purporting  to  show  that  the 
depreciation  in  value  of  the  stock  was  from  $800  to 
|1,100.  i  C.  J.  997,  sec.  2980.  The  plaintiff's  testimony, 
being  that  of  an  interested  witness,  would  no  doubt  have 
been  given  less  Aveight  by  the  jury  had  it  not  been  corrob- 
orated and  supported  by  the  testimony  of  the  witness 
Prussj  testifying,  as  an  expert,  and  who,  by  his  testi- 
mony, showed  that  he  had  no  interest  or  concern  in  the 
outcome  of  the  case. 

The  judgment  of  the  lower  court  dismissing  the  action 
against  the  Director  General  of  Railroads  is  afflnned,  but 
the  judgment  against  the  Union  Stock  Yards  Company  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

AFFIUMEI)  IX  PART,  AND  REVERSED  IN  PART. 


Joseph  (\  Wheeler  v.  State  of  Nebraska. 

Filed  October  14,  1921.    No.  21828. 

Rape:  Corboborative  Evidence.  In  a  prosecution,  charging  attempt  to 
commit  rape,  where  defendant  admitted  being  with  prosecutrix, 
but  contended  that  what  he  did  was  with  her  consent,  held,  that 
her  complaint  to  her  mother,  made  immediately  after  the  al- 
leged assault,  the  condition  of  her  clothing,  the  bruised,  scratched 
and  bleeding  condition  of  her  body,  and  the  shattered  condition 
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of  her  nervous  system,  furnished  suflEicient  corroboration  of  her 
story  that  the  assault  made  upon  her  was  against  her  will  and 
felonious. 

» 

Error  to  the  district  court  for  Pawnee  county:  WiL- 
LARD  E.  Stewart,  Judge.    Affirmed. 

Byron  Clark,  Jesse  L.  Root,  Matthew  Gering  and  J.  C 
Dort,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  Mason 
Wheeler,  contra. 

Heard  before  Morrissey,  C.J.,  Aldbich,  Day,  Dban^ 
Flansburg,  Letton  and  Rose,  JJ.. 

Flansburg,  J. 

Criminal  .prosecution  on  a  charge  of  attempt  to  commit 
rape.  Accused  was  convicted  and  brings  the  case  here 
for  review. 

The  contention  is  that  the  story  of  the  prosecutrix  is 
not  corroborated. 

The  testimony  of  the  prosecutrix  is  that  she  had  met 
the  defendant,  who,  during  the  absence  of  his  wife  from 
home,  was  boarding  at  the  hotel  where  she  was  a  waitress; 
that,  after  an  acquaintance  of  a  few  days,  defendant, 
about  8  o'clock  in  the  evening,  offered  to  drive  her  home 
in  his  automobile,  which  offer  she  accepted.  As  they  ap- 
proached the  house  where  prosecutrix  was  living,  with 
her  mother,  defendant  drove  toward  the  country,  and 
after  they  had  been  in  the  car  about  five  minutes  he  ex- 
hibited his  amorous  inclinations  by  throwing  his  leg  over 
hers,  and  continued  his  advances  during  the  drive, 
grabbing  her  nose,  biting  and  pinching  her  legs,  and  tell- 
ing her  that  she  "had  to  come  across;"  she  in  the  mean- 
time endeavoring  to  free  herself  from  his  embraces.  After 
driving  some  distance,  the  car  stopped  and  the  door  was 
opened,  either  by  the  defendant  or  by  the  prosecutrix 
falling  against  it,  aiid  both  parties  got  out  of  the  car. 
Defendant  then  endeavored  to  throw  her  down,  kicked  her 
anlles  and  threw  her  legs  out  from  under  her.    During 
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the  encounter  her  head  struck  the  car  door  and  she  lost 
consciousness.  \A'hen  she  recovered  the  defendant  was 
on  top  of  her  and  had  a  portion  of  her  clothing  off  and 
her  dress  up  around  her  waist.  Prosecutrix  believed  that 
he  had  sexual  intercourse  with  her  while  she  was  uncon- 
scious, but  was  unable  to  testify  positively  to  the  fact. 
She  then  endeavored  to  run  away,  but  defendant  shoved 
her  in  the  car  and  took  her  back  to  town,  stopping  close 
to  her  mothere  house. 

The  mother  of  prosecutrix  testified  that  she  saw  the  car 
draw  up  near  her  house  about  10  o'clock  in  the  evening, 
and  saw  her  daughter  run  across  the  lawn;  that  the 
prosecutrix  asked  her  to  "open  the  door  quick,"  that  "old 
Wheeler  had  about  killed  her,"  and  that  when  she  did 
open  the  door  she  saw  prosecutrix  with  her  hair  down  and 
hfcr  clothes  in  her  hand. 

The  prosecutrix  was  in  an  hysterical  condition,  de- 
scribed by  the  various  witnesses  as  follows:  Her  hair 
was  down  on  her  shoulders;  her  face  was  bruised  and 
scratched;  most  of  her  underclothing  oflf;  her  dress  torn; 
her  stockings  down  to  her  feet.  There  was  a  sw^ollen 
place  on  her  head ;  one  eye  was  nearly  closed  and  her  lip 
was  mashed;  her  hands  and  wrist  were  scratched,  and 
she  appeared  scratched  all  over  from  her  waist  up;  her 
back  was  bruised  and  skinned  in  many  places,  and  she 
was  in  an  extremely  nefvous  and  hysterical  condition. 

Dr.  E.  L.  McCrea,  a  physician  of  20  years'  practice, 
who  was  immediately  called  to  render  medical  attention, 
described  her  condition  as  follows:  "This  girl  was 
scratched  all  over  the  chest  and  back  in  every  way,  blood 
oozing  out  of  those  scratches.  She  had  a  cut  across  the 
nose  about  where  her  glasses  would  come.  She  had  a 
cut  over  an  eye;  she  had  a  lump  on  the  side  of  her  head, 
on  the  right  side.  She  had  a  large  black  spot  at  the 
angle  of  the  jaw,  the  left  side.  She  had  a  large  blue  spot 
on  the  shoulder.  All  along  down  the  spine  there  was  a 
blue  spot,  as  far  as  her  short  corset  came,  that  I  noticed. 
And  that  is  all  that  I  exposed,  more  than  on  the  right 
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limb,  abont  six  inches  from  the  knee  on  the  inside,  was  a 
spot  about  two  by  three  inches  denuded  of  the  skin."  The 
doctor  also  testified  that  the  woman  was  neryous  and 
ci-ying;  shook  all  over  and  was  in  a  state  of  excitement^ 
and  that  her  pulse  was  running  very  high.  Three  or  four 
days  later,  this  doctor  again  examined  the  prosecutrix, 
and  found  the  upper  portion  of  her  body  bruised,  and 
T^pon  an  examination  of  her  vagina  found  a  tear  of  about 
a  quarter  of  an  inch  at  the  lower  part.  Upon  cross-ex- 
amination the  doctor  testified  that  her  breasts  were 
scratched  and  bleeding, 'and  that  the  injury  to  her  sexual 
organ  could  have  been  caused  by  the  male  organ  of  a  man 
in  the  act  of  intercourse,  and  that  he  had  observed  that 
effect  from  intercourse  on  many  different  occasions. 

The  afore-mentioned  description  of  the  woman's  condi- 
tion is  substantiated  by  the  testimony  of  her  aunt,  and  by 
the  testimony  of  John  McClung,  the  sheriff,  who  was 
called  in  immediately  after  the  assault  and  saw  the  par- 
ties about  2  o'clock  in  the  morning. 

The  defendant  took  the  stand  in  his  own  behalf;  ad- 
mitted he  took  the  prosecutrix  out  riding  the  evening  of 
May  13,  1920 ;  insisted  that  she  made  all  the  advances  to 
him;  that  she  embraced  him  against  his  protest  and  also 
endeavored  to  kiss  him;  that  the  car  stopped  of  its  own 
accord  because  of  some  accident  to  the  machinery;  that 
she  asked  him  whether  they  would  get  out  or  stay  in,  and 
that  she  agreed  to  everything  that  was  done  that  night 
and  made  no  protest  whatever.  Defendant,  however,  de- 
clined to  say  whether  or  not  he  had  sexual  intercourse 
with  the  prosecutrix,  on  the  ground  that  to  answer  the 
question  would  tend  to  incriminate  him. 

The  immediate  complaint  made  by  the  prosecutrix  to 
her  mother;  the  condition  of  her  clothing;  the  bruised, 
scratched  and  bleeding  condition  of  her  body;  and  the 
completely  shattered  condition  of  her  nervous  system,  all 
shown  to  exist  at  the  time  defendant  left  her  on  the  road 
near  her  home,  directly  following  the  alleged  assault,  are 
clearly  sufl8cient  to  furnish  corroboration  of  her  story 
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that  a  felonions  assault  had  been  made  upon  her,  and,  to 
our  minds,  quite  conclusively  refute  the  contention  of  de- 
fendant's counsel  that  prosecutrix  had  voluntarily  en- 
gaged in  sexual  intercourse  with  the  defendant.  Ham- 
mond  r.  t^tate,  39  Xeb.  252;  Koiouc  t\  Htatc,  104  Neb 
580;  Robhins  t\  State,  ante,  p.  423. 

We  find  no  reversible  error  in  the  reconl,  and  the  case  is 

Affirmed. 


Henry  Dappen  bt  al.,  appellants^  v.  Dan  H.  Weber  et 

AL.,  appellees. 

Filed  October  14,  1921.    No.  21785. 

1.  Schools  and  School  Districts:  De  Facto  High  School  District. 
Where  a  petition  is  flled  with  the  county  superintendent  of 
schools  under  the  proviso  of  section  6,  ch.  243,  Laws  1919,  con- 
taining the  names  of  persons  whom  he  holds  to  be  not  less  than 
51  per  cent,  of  the  school  electors  residing  outside  of  an  existing 
organized  high  school  district  and  adjoining  said  high  school  dis- 
trict, asking  that  said  territory  be  consolidated  with  said  high 
school  district,  and  he  issues  his  order  thereon  declaring  such 
territory  to  be  annexed  to  and  consolidated  with  said  high  school 
district  and  numbers  the  new  or  consolidated  district,  and  he 
and  the  superintendent  of  public  instruction  recognise  said  con- 
solidated district  to  be  a  legal  entity »  held,  that  said  omsolidated 
district  is  a  de  facto  school  district. 

2.    :  :  Quo  Warranto.   Where  a  de  facto  school  district 

is  shown  to  exist,  its  legality  cannot  be  attacked  by  injunction 
or  by  other  collateral  proceeding,  but  must  be  tested  by  quo 
toarranto, 

3.    :  Officers:    Quo  Warranto.   Where  it  appears  that  certain 

persons  are  acting  as  the  board  of  education  of  a  school  district 
under  color  of  right»  and  they  are  recognized  as  such  by  the 
county  superintendent  of  schools  and  the  superintendent  of  pub- 
lic instruction,  held,  that  the  right  to  their  ofllceB  cannot  be 
questioned  by  injunction,  but  must  be  tested  by  quo  unrranto. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Affirmed. 

Dort  £  Cain,  for  appellants. 
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John  Wiltae^  contra. 

Heard  before  Morrissey^  C.J.,  LErroN^  liosE^  Dean, 
Aldrich,  Day  and  Flaxsburg,  JJ.,  Ali.en  and  Kedick, 
District  Judges. 

Allen,  District  Judge. 

May  14, 1920,  Henry  Dappen,  M.  C.  Kiley,  Joseph  Keau, 
Alfred  Bamsey,  Mike  J.  Tiehen,  Charlie  Schutte,  Ambrose 
Tiehen,  Joseph  I^anning,  Geoi^e  Funk,  John  Lyons,  and 
George  Ilterniohlen,  plaintiffs,  for  themselves  and  on 
behalf  of  ^^one  hundred  thirty  other  qualified  resident 
school  electors  and  duly  assessed  taxpayei*s/'  filed  their 
petition  in  equity  in  the  district  court  for  Richardson 
county  against  Dan  H.  AVeber,  county  superintendent  of 
schools,  and  Joseph  G.  Heim,  M.  U.  Uiley^  Gertrude 
Heim^  L.  L.  Kinsey,  H.  W.  Heim^  and  Daisy  Smith,  as 
the  board  of  education  of  high  school  district  ^o.  95  and 
acting  as  the  board  of  education  of  consolidated  district 
No.  15,  to  obtain  a  decree  adjudging  void  the  order  of  said 
Weber  a»  county  superintendent  of  schools  of  March  24, 
1920,  attaching  the  major  part  of  districts  Nos.  34,  35,  42, 
43,  44,  and  98  to  and  consolidating  the  same  with  Dawson 
high  school  district  No.  95,  and  out  of  said  adjoining  ter- 
ritory and  said  Dawson  high  school  district  No.  95  creat- 
ing consolidated  district  No.  15. 

Tlie  substance  and  purpose  of  the  petition  are  well 
stated  in  the  following  excerpt  from  the  brief  of  counsel 
for  appellants :  "Upon  May  14,  1920,  Henry  Dappen,  and 
ten  other  scl^ool  electors  and  taxpayers,  filed  a  petition  in 
behalf  of  themselves  and  one  hundred  thirty  other  school 
electors  and  taxpayers  in  the  district  court  of  said  county, 
attaching  thereto  the  record  of  the  proceedings  before  the 
county  superintendent,  and  alleging  that  the  petition  filed 
with  the  county  superintendefit  was  insufficient  and  that 
the  order  of  annexation  is  void;  alleging  that  the  act 
under  which  the  annexation  wafi  pretended  to  be  made 
was  void  and  unconstitutional;  that  the  statutes  pertain- 
ing to  annexation  had  not  been  complied  with,  and  pray- 
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ing  that  the  annexation  be  declared  void,  the  territory 
be  restored  as  it  previously  existed,  and  that  the  defend- 
ants be  restrained  as  county  superintendent  and  members 
of  the  school  board  from  exercising  any  jurisdiction  or 
powers  under  or  because  of  said  order  of  annexation." 
"The  answer  admits  that  no  written  notice  was  given  of 
the  organization  of  school  district  No.  15,  and  no  election 
Was  held  for  the  purpose  of  organizing  said  school  district 
and  for  the  annexation ;  that,  by  virtue  of  the  order  of  the 
county  superintendent,  the  annexed  territory  was  aii- 
nexed  to  school  district  No.  96  and  was  thereby  made  a 
part  of  consolidated  school  district  No.  15;  that  peti- 
tioners^ protest  had  no  valid  force  or  effect  and  the  county 
superintendent  had  no  authority  to  grant  the  request." 

Counsel  for  the  defendants  admits  that  "This  action  is 
brought  to  test  the  legality  of  such  annexation  or  con- 
solidation and  to  set  aside  the  order  of  the  district  court 
holding  such  consolidation  lawful." 

Consolidated  district  No.  15  was  organized  under  that 
part  of  section  6,  ch.  243,  Laws  1919,  which  reads  as  fol- 
lows: 'TPhe  new  district  when  organized  shall  be  gov- 
erned by  all  laws  enacted  for  the  government  of  schools; 
provided,  that  if  tlie  proposed  new  district  contains  an 
organized  consolidated  or  high  school  district,  when  a 
petition  of  not  less  than  fifty-one  (51%)  per  cent,  of  the 
school  electors  in  said  new  district  residing  outside  of  the 
existing  organized  consolidated  or  high  school  districts 
shall  be  filed  with  the  county  superintendent,  then  he 
shall  declare  such  territory  to  be  so  annexed,  conditioned 
upon  the  approval  of  the  board  of  education  of  said  exist- 
ing districts." 

As  we  have  just  seen,  the  avowed  purpose  of  this  action 
is  to  obtain  a  decree  setting  aside  and  holding  void  con- 
solidated district  No.  15,  and  to  prevent  the  board  of  edu- 
cation of  Dawson  high  school  district  No.  95  from  exer- 
cising authority  over  the  adjoining  territory  aB  a  board 
of  said  consolidated  district.  It  is  not  claimed  that  the 
defendants,  Joseph  G.  Heim,  M.  U.  Riley,  Gertrude  Heim, 
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L.  L.  Kinsey,  H.  W.  Heim,  and  Daisy  Smith,  are  not  the 
legally  qualified  board  of  education  of  Dawson  high 
school  district  No.  95,  but  it  is  urged  that  the  organiza- 
tion of  the  consolidated  district  was  defective  (1)  be- 
cause, while  the  petition  presented  to  the  county  superin- 
tendent for  its  establishment  purported  to  contain  over 
51  per  cent,  of  the  names  of  the  school  electors  in  the  ad- 
joining territory,  as  a  matter  of  fact  it  contained  less 
than  that  number;  and  (2)  because  the  order  of  the 
county  superintendent  was  not  approved  by  the  board  of 
education  of  the  district  from  which  the  adjoining  terri- 
tory was  taken.  But  the  record  shows  that  the  county 
superintendent  and  the  superintendent  of  public  instruc- 
tion recognized  consolidated  district  No.  15  as  a  legal 
entity  and  the  boai*d  of  education  of  Dawson  high  school 
district  No.  95  as  its  officers. 

This  being  an  appeal  from  the  judgment  of  the  district 
court  in  a  suit  in  equity  dismissing  plaintiffs'  action  with- 
out day,  it  is  to  be  tried  de  novo  on  the  record  there  made, 
and  we  ai'e  required  to  '^reach  an  independent  conclusion 
as  to  what  finding  or  findings  are  required  under  the 
pleadings  and  all  the  evidence,  without  reference  to  the 
conclusion  reached  in  the  district  court  or  the  fact  that 
there  may  be  some  evidence  in  support  thereof.'-  Rev.  St. 
1913,  sec.  8198.  It  is  our  duty,  under  such  circumstances, 
to  affirm  the  judgment  of  the  district  court  if,  for  any 
sufficient  reason  appearing  in  the  record,  it  was  cor- 
rectly entered. 

Consolidated  district  No.  15  was  at  least  a  de  facto 
public  quasi  corporation  or  governmental  subdivision  of 
the  state  for  educational  purposes,  and  the  defendants, 
Joseph  G.  Heim,  M.  U.  Riley,  Gertrude  Heim,  L.  L.  Kin- 
sey,  H.  W.  Heim,  and  Daisy  Smith,  were,  respectively, 
de  facto  officers  thereof  acting  in  good  faith  and  under 
color  of  authority.  22  R.  C.  L.  681,  sec.  17 ;  24  R.  C.  L. 
564,  sec.  7. 

In  Oshorn  v.  Village  of  Oakland,  49  Neb.  340,  it  is  said : 
'^It  is  patent  that  the  object  and  purpose  of  this  proceed- 
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ing  is  to  tast  the  corporate  existence  of  Oakland  as  a  city 
of  the  second  class,  and  the  question  presented  is  whether 
injunction  is  the  appropriate  action.  It  is  a  general  rale, 
supported  by  the  decisions  of  this  and  other  states^  that 
equity  will  not  grant  a  party  relief  by  injunction^  where 
he  has  a  plain  and  adequate  remedy  at  law.  It  is  like- 
wise a  well-established  doctrine  in  this  country  that  quo 
warranto  is  the  proper  remedy  to  inquire  whether  a 
municipal  corporation  was  legally  created,  as  well  as  to 
oust  persons  exercising  the  privileges  and  powers  of  cor- 
porate officers  when  the  municipal  corporation  has  no 
legal  existence.  I^tate  v.  Uridil,  37  Neb.  371;  State  t?. 
Dimond,  U  Neb.  154;  State  v.  Mote,  48  Neb.  683;  High, 
Extraordinaiy  Legal  Remedies  (3d  ed.)  sec,  684.  An  in- 
formation in  the  nature  of  a  quo  warranto,  and  not  a  bill 
for  injunction,  is  the  appropriate  remedy." 

In  24  R.  C.  L.  565,  sec.  8,  it  is  said :  "The  acts  of  a 
de  facto  school  district,  one  operating  under  color  of 
right,  are  valid.  If  a  school  district  has  been  formed 
under  color  of  law,  its  legality  can  only  be  determined  by 
a  suit  brought  for  that  purpose  in  the  name  of  the  state, 
or  by  some  one  under  the  authority  of  the  state,  who  has  a 
special  interest  affected  by  the  existence  of  such  cor- 
l>oration,  and  the  fact  that  the  complainant  is  a  tax- 
payer is  not  sufficient.  It  is  generally  stated  that  the 
legality  of  the  formation  of  a  school  district  can  be  de- 
termined only  in  a  direct  proceeding  and  cannot  be  ques- 
tioned collaterally." 

The  following  authorities  are  in  point :  State  v.  Stein, 
13  Neb.  529;  State  v.  Mayor  and  City  Council,  28  Neb. 
103 ;  Hotchkiss  v.  Keck,  84  Neb.  545 ;  State  v.  Northup,  79 
Neb.  822 ;  State  v.  Whitney,  4l  Neb.  613 ;  State  v.  Several 
Parcels  of  Land,  80  Neb.  11 ;  School  District  v.  Wolf,  78 
Kan.  805,  20  L.  R.  A.  n.  s.  358 ;  State  v.  Olson,  107  Minn. 
136,  21  L.  R.  A.  n.  s.  685,  and  notes;  In  re  Sawyer,  124 
U.  S.  200;  State  v.  Van  Beek,  87  la.  569;  Ward  v. 
Sweeney,  106  Wis.  44;  Demarest  v.  Wickham,  63  N.  Y. 
320;  Newjuan  t\  United  States,  238  U.  S.  537;  Reynolds 
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V.  Moore,  9  Wend.  (N.  Y.)  35;  Ex  parte  Keeling,  54  Tex. 
Cr.  Kep.  lis ;  Attorney  General  v.  Utica  Ins.  Co.,  2  Johns. 
Cu.  iN.  Y.)  'STl;  Hovelman  V.  Kansas  City  H.  R.  Co., 
79  Mo.  632;  McQuillin,  Municipal  Ordinances,  sec.  349, 
and  note;  1  Abbott,  Mnnieipal  Corporations,  sec.  32,  and 
note;  C!ooley,  Constitutional  Limitations  (7th  ed.)  363, 
364 ;  10  R.  C.  L.  343,  sec.  93 ;  14  R.  C.  L.  374,  sec.  7€. 

This  rule  is  applicable  to  school  districts,  as,  like  mu- 
nicipal corporations,  they  obtain  their  franchises  from 
the  state  and  are  created  for  public  purposes  and  to  carry 
out  strictly  public  policies.  This  view  of  the  case  renders 
it  unnecessary  to  discuss  other  points  presented  in  the 
briefs. 

The  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  February 
16,  1922.    Former  judgment  of  affirmance  adhered  to. 

1.  Schools  and  School  Diatricts:  Annexation  of  TESBnoitT:  I^ti« 
tion:  Signatures.  Signatures  to  the  petition  for  annexation  in 
the  instant  case  may  be  legally  attached  by  an  authorized  agent 
of  the  petitioner. 

2.    :  :  :  Withdrawal  of  Names.   "Petitioners  for 

the  annexation  of  territory  to  an  existing  high  school  district, 
under  section  6  of  the  act  above  mentioned,  may  withdraw  their 
names  from  the  petition  by  written  request  at  any  time  before 
action  has  been  taken  by  the  county  superintendent."     Btate  v. 

Warrick,  ante,  p.  750. 

3.    :  :  Sufficiency  of  Petition.   Petition,  under  section 

6,  ch.  243,  Laws  1919,  for  the  annexation  of  certain  described 
territory  to  an  existing  school  district  thereby  to  form  a  new 
consolidated  or  high  school  district,  examined,  and  held  to  be 
sufficient. 

Heard  before  Letton,  Rose^  Dean,  Aldrich,  Day  and 
Flansburg,  JJ. 

Aldrich,  J. 

The  former  opinion  in  this  ease  was  based  upon  the 
rule  that  the  plaintiffs  had  pursued  the  wrong  procedure, 
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and  that  the  actiou  should  have  been  in  qiio  warranto. 
The  plaintiffs  have  moved  for  a  rehearing,  on  the  ground 
that  that  objection  was  not  raised  in  the  trial  court,  nor 
presented  in  the  briefs,  and  that  the  court  should  not 
have  so  determined  the  case  sua  spomte^  without  allowing 
a  hearing  to  the  parties  in  litigation  on  the  question.  A 
rehearing  was  therefore  gi*anted.  Since  the  objection  to 
the  question  as  to  whether  or  not  the  injunction  was  the 
proper  remedy  was  not  raised  in  the  trial  court,  nor  in 
the  briefs  on  appeal  here,  we  believe  the  case  should  be 
determined  on  the  merits  and  on  the  questions  raised  on 
the  trial  and  upon  the  original  briefs.  Taylor  v.  Inde- 
pefident  School  District,  181  la.  544. 

The  legislative  session  of  1919,  for  the  purpose  of  facili- 
tating and  disseminating  opportunities  for  general  edu- 
cation for  the  benefit  of  pupils  living  in  country  districts, 
passed  a  law  beneficial  for  these  purposes,  and  provided 
for  redistricting  the  various  counties  into  consolidated 
high  school  districts.  The  principal  attack  of  appellants 
is  centered  upon  section  6,  ch.  243,  Laws  1919,  which  sec- 
tion is  in  words  and  figures  as  follows: 

"If  the  election  results  are  favorable  to  the  establish- 
ment of  said  new  school  district,  the  county  superinten- 
dent within  ten  (10)  days  thereafter,  shall  call  a  meet- 
ing of  the  electors  as  provided  by  law  for  the  organization 
of  new  districts;  at  said  meeting  the  qualified  electors 
shall  proceed  to  elect  a  school  board  as  provided  by  law. 
The  new  district  when  organized  shall  be  governed  by  all 
laws  enacted  for  the  government  of  schools;  provided 
that  if  the  proposed  new  district  contains  an  organized 
consolidated  or  high  school  district,  w^hen  a  petition  of 
not  less  than  fifty-one  (51%)  per  cent,  of  the  school 
electors  in  said  new  district  residing  outside  of  the  exist- 
ing organized  consolidated  or  high  school  districts  shall  be 
filed  with  the  county  superintendent,  then  he  shall  declare 
such  territory  to  be  so  annexed,  conditioned  upon  the  ap- 
proval of  the  board  of  education  of  said  existing  districts. 
Blank  petitions  for  this  purpose  shall  be  furnished  by 
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the  Btate  superintendents.  Provided,  further,  any  parts 
or  fragments  of  old  districts  which  may  be  left  outside 
of  the  boundaries  of  the  new  districts,  in  the  adjustment 
and  operation  of  this  act,  shall  be  provided  for  by  the 
districting  committee,  which  may  add  temporarily  such 
parts  or  fragments  to  other  districts." 

A  careful  analysis  of  this  section  is  the  real  basis  of 
the  organization  and  redistricting  of  the  territory  in- 
volved, and  to  do  this  it  is  necessary  to  follow  the  pro- 
visions of  chapter  243,  Laws  1919,  and,  if  they  have  been 
complied  with,  then  the  district  in  question  is  entitled 
to  a  consolidated  high  school. 

On  March  23,  1920,  a  petition  was  filed  with  the  county 
superintendent  of  public  schools  asking  that  certain  ter- 
ritory mentioned  and  described  in  the  petition  be  an- 
nexed to  and  consolidated  with  the  Dawson  High  School 
District  No.  95,  thus  forming  a  consolidated  high  school 
district  No.  15,  in  this  respect  conforming  to  the  de- 
mands of  the  statute. 

On  March  23,  1920,  the  school  board  of  Dawson  High 
School  District  No.  95  approved  the  petition  of  annexa- 
tion, as  appears  of  record  herein.  Then  followed,  on  the 
24th  of  March,  a  proclamation  of  the  county  superinten- 
dent declaring  that  the  territory  to  be  so  annexed  had 
been  formally  declared.  In  this  respect  section  6,  aupra^ 
had  been  complied  with.  No  election  was  required  for  the 
reason  that  the  procedure  by  petition  met  all  require- 
ments of  an  election. 

Section  6703,  Bev.  St.  1913,  is  not  inconsistent  with 
chapter  243,  Laws  1919,  because  the  two  statutes  were 
enacted  for  entirely  different  purposes. 

The  petitions  in  question  were  addressed  to  the  county 
superintendent  as  provided  by  law.  They  indicated  the 
purpose  of  the  petitioners  and  described  the  territory 
which  the  petitioners  sought  to  have  consolidated  with 
Dawson  High  School  District.  These  records  were  in  the 
office  of  the  county  superintendent  before  he  acted.  The 
Dawson   high   school   board   consented   and   the   county 
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superintendent   proclaimed    the   territory    annexed,    and 
that  was  all  that  was  necessary. 

The  question  whicli  presents  itself  for  consideration  is 
whether  the  number  of  electors  signing  the  petitions  was 
sufficient  in  accordance  with  the  requirements  of  tbe 
statute  under  consideration.  In  some  instances  it  is 
clearly  shown  that  certain  signei's  w^ere  not  entitled  to  be 
considered  as  electors  under  the  statute. 

The  electors  who  signed  tbe  petition  asking  the  school 
district  to  make  the  consolidation  or  annexation  have  no 
right  to  withdraw  their  names  from  the  petition  after  it  in? 
presented  and  finally  acted  upon  by  the  county  superin- 
tendent. kSim  i\  Rosholt,  16  N.  Dak.  77,  11  L.  R.  A.  n.  s. 
372.  As  further  elucidating  the  proposition  in  issue,  see 
Und»mi  i\  Bajfwific,  54  N.  J.  Law,  293. 

It  is  admitted  by  the  parties  that  there  were  167  elec- 
tors in  the  district  i)roposed  to  be  annexed.  It  is  the  ccHi- 
tention  of  the  defendants  that  153  only  of  those  electors 
were  qualified  to  sign  the  petition,  since  only  that  num- 
ber had  children  of  school  age,  or  had  property  assessed 
in  their  names  upon  the  assessment  roll  of  the  coantj. 
There  were  102  signatures  upon  the  petition,  11  of  whom, 
it  is  concedeil  by  both  sides,  were  not  qualified  to  sign,  be- 
cause of  the  fact  that  they  had  no  school  children,  nor 
property  assessed  in  their  names.  Tw^o  others  had  prop- 
^•ty,  but  their  property  was  not  assessed  in  thdr  names. 
There  were  7  of  the  signatures  to  the  petition  which  were 
proved  to  be  not  genuine.  One  of  the  peraons  who  signed 
the  petition  was  not  a  resident  of  the  district  proposed  to 
be  annexed.  Two  petitioners,  it  is  shown,  withdrew  th^r 
names  before  the  petition  was  presented  to  the  school 
superintendent.  This  made  a  total  of  23  names  which,  it 
may  be  conceded  without  passing  upon  their  validity, 
should  be  withdrawn  from  the  petition.  Still  there  are 
7&  Signatures  left,  which  would  be,  even  according  to  de- 
faftdants'  contention,  51  per  cent,  of  the  qualified  electors 
in  the  proposed  district. 

The  defendants  claim  that  there  were  11  persons  who 
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signed  under  a  misapprehension  of  the  facts.  Some 
thongbt  an  election  was  to  be  called;  some  thought  they 
would  have  to  pay  tuition  if  they  did  not  sign ;  and  some 
were  under  other  false  impressions.  However,  it  does  not 
appear  that  any  false  representations  of  fact  were  made 
by  the  circulatoi-s  of  the  petition,  nor  that  there  was  any 
fraud  perpetrated.  There  is  no  reason  why  these  11 
signatures  should  not  be  counted. 

There  are  four  signatures,  the  names  of  Elizabeth 
White,  Mrs.  G.  B.  Steits,  Mrs.  Etta  Nichols,  and  Cordelia 
Mullens,  which  were  also  not  genuine  signatures  of  the 
parties;  that  is,  signatures  they  purported  to  be,  but 
which  were  written  on  the  petition  by  their  husbands. 
It  is  claimed  by  the  defendants  that  these  signatures 
should  not  be  counted.  It  appears  that  in  the  case  of 
Mrs.  White  and  Mrs.  Steits  their  husbands  signed  in 
their  presence  after  talking  tlie  matter  over  with  them. 
In  the  case  of  Etta  Nichols  the  matter  was  talked  over  by 
herself  and  husband,  and  she  requested  hei*  husband  to 
sign  her  name.  In  the  case  of  Cordelia  Mullens  both 
husband  and  wife  were  sick  in  bed  at  the  time  the  petition 
was  brought  to  the  house.  They  had  talked  together  as 
to  what  position  they  would  take  in  the  matter,  and,  be- 
fore signing,  her  husband  spoke  to  her  about  signing  the 
petition.  He  then  went  into  the  next  room  and  there 
signed  both  her  name  and  his  own.  She  did  not  after- 
wards object  to  her  signature  having  been  placed  upon 
the  petition.  We  think  the  circumstances  are  sufficient 
to  show  that  the  signatures  were  duly  authorized.  What 
a  party  may  do,  when  done,  he  may  assent  to  so  as  to  bind 
himself.  We  find  this  proposition  in  2  C.  J.  472;  Wilsoti 
V,  Hayes,  40  Minn.  531,  12  Am.  St.  Rep.  734,  4  L.  R.  A. 
196 ;  Cram  v,  Sickel,  51  Neb.  828. 

All  of  this  discussion  up  to  date  leads  to  the  fair  and 
impartial  conclusion  that  the  petition  in  question  log- 
ically meets  the  requirements  of  the  statute  made  and  pro- 
vided for  cases  like  this.  We  are  therefore  led  to  the  con- 
clusion that  this  is  a  legal  and  valid  statute  performing  a 
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great  good  to  the  school  children  of  this  state  and  has  for 
its  object  and  purpose  the  wise  and  beneficent  result  to 
give  to  school  children  of  the  country  districts  the  ad- 
vantages and  opportunities  of  a  high  school  education. 

Many  of  the  propositions  discussed  by  counsel  have 
been  discussed  and  thoroughly  gone  into  and  the  correct 
opinion  arrived  at  in  the  case  of  State  v.  Warrick,  ante, 
p.  750. 

It  is  unnecessary  for  us  to  pursue  the  subject  further. 
We  hope  we  have  made  ourselves  clear  in  discussing  the 
provisions  of  the  statute,  and  that  the  people  of  this  dis- 
trict in  question  may  have  the  benefit  of  a  high  school  as 
provided  for.  We  could  not  have  done  otherwise  than 
affirm  this  case,  for  the  provisions  and  requirements  as 
found  in  chapter  243,  Laws  1919,  preclude  us  from  having 
any  other  view. 

It  is  our  duty,  plainly  as  a  matter  of  law,  to  affirm 
this  case. 

Affirmed. 


Walter  Christiancy  v.  State  of  Nebraska. 

Filed  Octobeb  14,  1921.    No.  21830. 

1.  Criminal  Law:  Information:  Election.  Where  an  information, 
having  reference  to  a  single  transaction,  contained  two  counts, 
one  for  statutory  rape  and  the  other  for  an  assault  with  intent 
to  commit  rape  upon  the  same  woman,  and  the  defendant's  mo- 
tion to  require  the  state  to  elect  was  denied,  held  that  the  ruling 
was  without  prejudice. 

2.  :  Challenge  to  Venibeman.  Where  the  defendant's  chal- 
lenge of  a  venireman  for  cause  was  denied,  but  the  record  shows 
that  he  was  subsequently  excused,  held  the  defendant  was  not 
prejudiced  thereby. 

3.    :  .    Where  the  court  sustained  the  state's  challenge 

to  a  venireman  because  of  his  business  relations  with  counsel  for 
defendant,  and  a  competent  juror,  who  was  not  challenged,  took 
his  place  and  was  retained,  held  that  the  ruling  was  not  preju- 
dicial. 
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4.    :  JuBT.  The  defendant  was  not  entitled  to  a  specific  juror; 

if  the  members  of  the  panel  possessed  the  requisite  qualifica- 
tions and  constituted  an  "impartial  Jury,"  that  was  all  he  could 
ask. 

6.  :  Cross-Exam  I  NATION  of  Accused.  Where  on  cross-ex- 
amination the  county  attorney  asked  the  defendant  a  question 
not  within  the  range  of  the  direct  examination,  but  the  court 
promptly  sustained  an  objection  thereto  and  informed  the  county 
attorney  that  the  question  was  Improper  and  should  not  have 
been  asked,  and  at  the  defendant's  request  and  on  his  own  mo- 
tion so  instructed  the  Jury,  held  that  there  was  no  error. 

6.    :  .    Where,  during  the  introduction  of  evidence,  the 

county  attorney,  for  the  ostensible  purpose  of  thereby  giving 
evidence  of  his  age,  requested  the  defendant  to  stand  up  in  the 
presence  of  the  Jury,  but  it  subsequently  appeared  that  there  was 
no  dispute  that  the  defendant  at  the  time  of  the  commission  of 
the  offense  was  more  than  22  years  of  age,  and  nothing  to  show 
that  he  complied  with  the  request,  held  to  be  without  prejudice. 

7.    :  Instruction   as  to  Chastity.    An   instruction   in   these 

words  approved:  "As  to  the  question  of  the  previous  chastity 
of  Gladys  Dyer,  it  is  not  necessary  that  her  testimony  that  she 
was  not  previously  unchaste  be  corroborated.  It  is  sufficient  as 
to  this  point  if  you  are  satisfied  by  the  evidence,  beyond  a  rea- 
sonable doubt,  that  she  was  not  unchaste  previous  to  the  time 
of  the  alleged  act  of  sexual  intercourse  complained  of  in  the 
information." 

8.  :  .  The  court  instructed  the  Jury  that  it  was  neces- 
sary for  the  state  to  prove,  beyond  a  reasonable  doubt,  that  the 
prosecuting  witness  was  previously  chaste,  held  to  be  the  equiva- 
lent of  "not  previously  unchaste." 

9.  :  .  The  phrases  "previously  chaste"  and  **not  previ- 
ously unchaste"  are  synonymous;  "previously  chaste"  is  an  af- 
firmation that  the  prosecuting  witness  was  "not  previously  un- 
chaste." 

10.    :  Instruction  as  to  Veracity.    The  following  instruction 

approyed:  "If  you  believe  that  any  witness  has  knowingly  sworn 
falsely  to  any  material  fact  in  this  case,  you  may,  if  you  see  fit 
to  do  so,  disregard  all  of  the  testimony  of  such  witness." 

11.  Rape:  Instruction.  The  defendant's  request  that  the  Jury  be  In- 
structed, in  substance,  that  a  "female  under  18  years  of  age  and 
over  15  years  of  age,  who  had  Improper  or  unlawful  sexual  inter- 
course  with  a  man.  Is  not  within  the  act,"  held  properly  refused. 

12.    :  .    The  following  instruction  approved:     "The  ob- 
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Ject  of  the  statute  under  which  the  information  is  drawn  is  to 
protect  the  virtuous  maidens  and  the  undefiled  yirgins  of  the 
state;  and  a  female  under  18  years  of  age  and  over  16  years  of 
age,  who  has  had  unlawful  sexual  intercourse  with  a  male,  is  not 
within  the  act." 

13.  ETidence  examined,  and  held  sufficient  to  support  verdict 

14.  Rape:    ExcEssrvE  Sentence.    Judgment  and  sentence  reduced  to 
three  years*  imprisonment  in  the  penitentiary. 

Error  to  the  district  court  for  Fillmore  county :  Ralph 
I).  Brown,  Judge.    Affirmed:    Sentence  reduced. 

Charles  H.  Sloan,  Frank  W.  Sloan  and  Thomas  J. 
Keenan,  for  plaintiff  in  error. 

Clarence  A,  Davis,  Attorney  General,  John  Barsby, 
Robert  B.  Waring  and  C.  L,  Dort,  contra. 

Heard  before  Morrissey,  C.J.,  Rose,  Aldrich  and 
Fl.\nsburg,  J  J.,  Allen  and  Rbdick,  District  Judges. 

Allen,  District  Judge. 

The  plaintiff  in  error  was  convicted  by  a  jury  in  the 
district  court  for  Fillmore  county  of  the  crime  of  stat- 
utory rape,  and  from  a  judgment  of  guilty  thereon  and 
the  sentence  to  seven  years'  imprisonment  in  the  peni- 
tentiary, he  has  brought  the  case  to  this  court  for  review. 
For  convenience,  the  parties  will  remain  classified  as  they 
were  in  the  district  court. 

The  information  contains  two  counts,  in  the  first  of 
which  it  is  charged  that  on  September  18,  1920,  the  de- 
fendant, in  Fillmore  county,  committed  a  statutory  rape 
on  the  person  of  Gladys  Dyer,  and  in  the  second  count 
that  at  the  same  time  and  place  he  committed  an  assault 
Til)on  her  with  intent  to  commit  rape. 

The  defendant  moved  the  court  for  an  order  requiring 
the  state  to  elect  on  which  count  of  the  information  it 
would  proceed,  ( 1 )  because  "said  counts  contain  different 
and  repugnant  chaises,"  and  (2)  because  "said  charges 
contained  in  said  counts  are  based  upon  fundamentally 
different    statutes,    which    statutes    severally    denounce 
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fundamentally  different  acts.''  This  motion  was  denied^ 
and  the  defendant  assigns  the  ruling  of  the  court  as  error. 
The  second  count  was  superfluous,  as  the  defendant  could 
have  been  convicted  of  an  assault  with  intent  to  commit 
i-ape  under  the  first  count.  Hubert  v.  State,  74  Neb.  220 ; 
Baxter  Vi  State,  80  Neb.  840.  However,  the  county  attor- 
iiey  dismissed  the  second  count  before  the  case  was  sub- 
mitted and  there  was  no  error  in  the  ruling. 

It  is  contended  that  the  court  erred  in  overruling  the 
defendant's  challenge  to  a  proposed  juror,  Charles  Nor- 
ton. Mr.  Norton  on  his  voir  dire  examination  said  that 
he  had  i^ad  quite  an  extended  account  of  the  transaction 
in  the  Nebraska  Signal,  which  gave  the  nature  of  the 
charge  and  purported  to  state  some  facts  connected  with 
it,  and  he  supposed  he  did,  at  the  time,  form  a  natural 
mental  conclusion  as  to  the  guilt  or  innocence  of  the  de- 
fendant from  what  he  had  read.  He  had  talked  with  no 
one  who  claimed  to  know  the  facts  and  had  heard  or  read 
nothing  to  change  his  opinion,  and  had  the  opinion  yet,  . 
and  supposed  that  it  would  take  some  evidence  to  remove 
it.  ile  stated  on  cross-examination  that  he  could  give  the 
defendant  the  benefit  of  the  presumption  of  innocence  un- 
til he  was  proved  guilty,  if  that  was  the  law,  and  if  the 
court  instructe^l  the  jury  that  it  was  necessary  to  prove 
the  defendant  guilty  beyond  a  reasonable  doubt  before  he 
could  be  convicted,  he  could  give  him  the  benefit  of  it,  and 
that  his  present  opinion  would  in  no  wise  control  his 
verdict.  A  careful  examination  by  the  court  disclosed 
that  he  had  no  opinion  and  was,  within  the  rule  recog- 
nized in  Whitcomh  r,  ^Uite,  102  Neb.  236,  qualified  to 
act.  lUit  the  record  shows  that  the  jury  was  composed  of 
Wm.  McNamara,  Chas.  Kocole,  Carl  Sandburg,  M.  L. 
iSchelkopf,  F.  H.  Sauer,  John  McCabe,  Loren  Teter,  Frank 
Yetman,  I-^u  Schafer,  Arno  Gundennan,  Frank  Hrdy, 
and  Mel  Martin,  and  that  Mr.  Norton  did  not  serve.  It 
does  not  appear  whether  he  was  excused  pei'emptorily  by 
one  of  the  parties,  or  by  direction  of  the  court,  and  it  is 
sufficient  to  say  that,  as  he  did  not  sene,  the  defendant 
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was  not  prejudiced. 

As  to  the  ruling  of  the  court  in  sustaining  the  state's 
challenge  to  the  proposed  juror  Stuckey,  we  think  it  was 
without  error.  Each  party  was  entitled  to  an  ^impartial 
jury,"  and  it  was  quite  evident  that  Mr.  Stuckey  was  so 
closely  connected  with  counsel  for  the  defendant  in  busi- 
ness and  in  another  case  that  his  ability  to  act  impar- 
tially was  open  to  question.  He  had  a  case  pending  in 
court,  and  the  defendant's  counsel  were  his  attorneys  in 
that  case.  See  section  8158,  Rev.  St.  1913.  A  competent 
juror,  who  was  not  challenged,  took  his  place  and  was 
retained.  The  defendant  was  not  entitled  to  a  specific 
juror.  If  the  members  of  the  panel  possessed  the  requisite 
qualifications  and  constituted  an  ^^mpartial  jury,-'  that 
was  all  be  could  ask. 

It  is  urged  that  there  was  misconduct  on  the  part  of 
the  prosecuting  attorney  resulting  in  prejudice  to  the  de- 
fendant. The  trial  is  said  to  have  lasted  more  than  five 
days,  and  the  verdict  was  returned  within  an  hour  and 
twenty  minutes  after  the  case  was  submitted.  "Promi- 
nent among  the  acts  of  the  assistant  prosecutor  com- 
plained of,''  it  is  said,  "was  his  asking  the  defendant  upon 
cross-examination :  ^Did  you  ever  tell  John  Cromwell 
that  the  sheriff  was  looking  for  you  from  Colorado?'  " 
On  cross-examination,  the  county  attorney  asked  the  de- 
fendant this  question:  "Q.  Did  you  ever  tell  John  Crom- 
well that  the  sheriff  was  looking  for  you  from  Colorado?'* 
The  defendant  promptly  objected  and  the  court  sustained 
him.  "Q.  In  the  presence  of  John  Cromwell,  did  you 
ever  make  the  statement  to  John  Cromwell,  that  you  had 
gotten  into  a  similar  scrape  like  this  out  in  Colorado?" 
The  defendant's  objection  was  promptly  sustained,  and  at 
his  request  the  court  informed  the  jury :  "The  objection 
wall  be  sustained,  and  that  form  of  cross-examination  is 
improper  and  should  not  be  pursued  further,  and  the 
jury  should  not  in  any  way  give  anv  consideration  to  anv- 
thing  that  might  be  inferred  from  the  question,  the  ob- 
jection to  which  has  been  sustained.     Exception."     And 
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the  following  colloquy  took  place: 

"By  Mr.  Waring:  Your  honor,  I  want  to  get  straight- 
ened out  here,  I  am  trying  to  perform  my  duty  aa  well  aa 
I  know  how.  Do  I  understand  the  court's  ruling  that  if  I 
should  bring  admissions  of  this  court,  of  the  defendant — 
not  saying  that  I  have  them — to  the  effect  indicated  in 
my  question,  does  the  court  mean  to  say  that  I  am  unable, 
to  inti'oduce  those  admissions? 

"By  Mr.  Sloan:  Defendant  objects  distinctly  and  em* 
phatically  to  the  inquiry  submitted  to  the  court  at  this 
time  under  the  circumstances,  as  being  especially  im- 
proper and  prejudicial  to  this  defendant  under  the  cir- 
cumstances, and  should  not,  under  any  circumstances,  be 
mentioned  by  the  prosecutor;  it  is  another  and  entirely 
different  offense,  if  anything  of  that  kind  occurred,  and  1 
ihink  that  the  court  should  i-ender  proper  rebuke  for  the 
inquiry  being  submitted  in  the  presence  of  the  jury. 

"By  the  court:  The  court  means  to  say,  Mr.  Waring, 
that  you  are  not  entitleil  to  make  any  inquiry  on  cross- 
i'xauiination  witii  i*espect  to  any  offense  except  the  one  on 
trial  in  this  case,  and  nothing  with  respect  to  anything 
else,  if  there  should  be  anything  of  the  kind,  should  be 
considered  by  the  jury  in  any  manner,  and  any  matter  of 
inquiry  i-elating  to  the  character  of  the  defendant  is  noc 
admissible  until  something  of  that  character  has  been 
offered  by  the  defendant  himself. 

"By  Mr.  Waring:  If  that  is  the  ruling  of  the  court,  I 
will  respectfully  adhere  to  it.     I  had  a  different  idea." 

Not  being  satisfied  with  the  court's  statement,  the  de- 
fendant requested  and  the  court  gave  the  jury  the  follow- 
iug  instruction :  "The  jury  are  especially  cautioned 
against  giving  any  consideration  or  weight  whatever  to 
the  question  propounded  by  counsel  for  the  state,  relative 
to  a  purported  statement  made  by  defendant  to  one 
Cromwell  concerning  another  alleged  charge  against  de- 
fendant. Whether  the  assumption  was  true  or  false,  the 
question  should  not  have  been  propounded  in  your  pres- 
f.net,  and  you  should  not  permit  the  same  to  in  any  wise 
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iiiflueDce,  bias,  or  prejudice  you  in  the  formation  of  a 
vei'dict.'' 

And  the  court  further  instructed  the  jury  on  his  own 
motion:  ^^You  are  cautione<l  against  giving  any  consid- 
eration or  weight  whatever  to  the  question  propounded  by 
counsel  for  the  state,  relative  to  a  purported  statement 
made  by  defendant  to  one  Cromwell  concerning  another 
alleged  charge  against  defendant.  Whether  the  assump- 
tion was  true  or  false,  the  question  should  not  have  been 
propounded  in  your  presence,  and  you  should  not  permit 
the  same  to  in  any  wise  influence,  bias,  or  prejudice  you 
in  the  formation  of  a  verdict." 

Subordinate  courts  are  not  gifteil  with  prescience  and 
cannot,  in  the  midst  of  a  heated  trial,  foresee  what 
moment  an  improper  question  may  be  pix>pounded  to  a 
witness.  lUit  where,  as  in  this  case,  an  objection  is 
promptly  made  tliei*eto  and  sustained,  and  the  court  fully 
instructs  the  jury  that  the  question  was  impi*oper  and 
should  not  be  considered  by  them,  we  think  the  defend- 
ant was  not  prejudiced.  See  Citif  of  Shawnee  r.  Sparks. 
26  Okla.  065,  I..  U.  A.  19181),  1,  and  notes. 

It  is  said  that  there  was  error  in  the  county  attorney's 
assistant  in  demanding  that  the  defendant  stand  up  w^hile 
the  state's  evidence  was  being  submitted  and  before  the 
defendant  had  ofFereil  himself  as  a  witness  or  had  signi- 
ified  his  intention  of  going  upon  the  stand,  which,  it  is 
urged,  was  for  the  purpose  of  compelling  the  defendant  to 
give  evidence  of  his  age,  which  at  that  time  was  a  material 
allegation  of  the  first  count  of  the  information  and  in- 
cumbent upon  the  state  to  establish  beyond  a  reasonable 
doubt.  But  as  there  is  no  dispute  that  the  defendant  was 
more  than  22  years  of  age  at  the  time  of  the  commission 
of  the  offense,  and  as  there  is  nothing  in  the  record  to 
show  that  he  complied  with  the  request,  or  that  tho 
court's  attention  was  called  to  it,  he  was  not  prejudiced. 

The  defendant  claims  that  the  court  erre<l  in  giving  in- 
struction No.  13,  which  is  as  follows:  "As  to  the  ques- 
tion of  the  previous  chastity  of  (Gladys  Dyer,  it  is  not 
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necessary  that  her  testimony  that  she  was  not  previously 
unchaste  be  corroborated.  It  is  sufficient  as  to  this  point 
if  you  are  satisfied  by  the  evidence,  beyond  st  reasonable 
doubt,  that  she  was  not  unchaste  previous  to  the  time  6f 
the  alleged  act  of  sexual  intereoui'se  complained  of  in 
the  information.*'  The  instruction  correctly  stated  the 
law.     Leedom  i;.  State^  81  Neb.  585. 

The  court's  fourth  instruction  is  in  the  following  lan- 
guage: "In  order  to  find  the  defendant  guilty  of  the 
oflfense  charge<l  in  the  information,  you  must  be  satis- 
fied, beyond  a  reasonable  doubt,  that  the  defendant, 
Walter  Christiancy,  was,  on  or  almut  the  18th  day  of  Sep- 
tember, 1920,  a  male  person  of  at  least  the  age  of  18 
years;  that  the  prosecuting  witness,  Gladys  Dyei-,  was  at 
said  time  a  female  child  under  the  age  of  18  years  and 
over  the  age  of  15  years  and  previously  chaste;  that  she 
was  at  said  time,  and  in  the  county  of  Fillmore  and  state 
of  Nebraska,  assaulted  by  the  said  Walter  Christiancy; 
and  that  he  did  then  and  there  unlawfully  and  feloniously 
carnally  know  and  abuse  her."  It  is  contended  that 
"previously  chaste'-  is  not  the  equivalent  of  the  phrase 
"not  i)reviou8ly  unchaste."  We  think  these  phrases  are 
synonymous;  that  "not  previously  unchaste''  is  an  affirma- 
tion that  the  prosecuting  witness  was  "previously  chaste," 
and  that  the  instruction  did  not  mislead  the  jury. 

Complaint  is  made  of  the  court's  twentieth  instruc- 
tion, which  is  as  follows:  "If  you  believe  that  any  wit- 
iiess  has  knowingly  sworn  falsely  to  any  material  fact  in 
this  case,  you  may,  if  you  see  fit  to  do  so,  disregard  all  of 
the  testimony  of  such  witness.''  The  specific  objections 
are  that  the  word  "wilfully"  and  the  phrase  "unless  cor- 
roborated, etc.,"  were  omitted.  Knowingly  is  equivalent 
to  wilfully.  Frt/  r.  Hubncr,  35  Or.  184.  The  words  are 
synonymous;  to  do  an  act  knowingly  is  to  do  it  wilfully, 
and  to  do  it  wilfully  is  to  do  it  knowingly.  The  phrase 
"unless  corroborated,  etc.,"  is  not  an  element  of  the 
maxim  ^^Falsus  in  \nio,  falsns  in  omnibus/'  or,  false  in  one 
matter,  deceitful  in  everything,  and  the  court  did  not  err 
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in  omitting  it.  Titterington  v.  State,  75  Xeb.  153 ;  Atkins 
i\  Gladwish,  27  Neb.  841.  If  a  witness  knowingly  testi- 
fies falsely ,  to  one  or  more  material  facts,  there  is  no 
reason  why  he  shonld  be  given  credit  for  telling  the  truth 
respecting  a  particular  in  which  his  testimony  and  that  of 
reputable  witnesses  happen  to  concur.  Indeed,  in  such 
a  case,  the  credit  would  be  given  to  the  testimony  of  the 
reputable  witnesses,  and  not  to  that  of  the  disreputable 
or  perjured  witness.  The  rule  is  clearly  stated  in  Starkie 
on  Evidence  (9th  Am.  ed.)  p.  766:  "As  the  credit  due  to 
a  witness  is  founded  in  the  first  instance  on  general  ex- 
perience  of  human  veracity,  it  follows  that  a  witness  who 
gives  false  testimony  as  to  one  particular  cannot  be  cred- 
ited as  to  any,  according  to  the  legal  maxim,  *Fal8us  in 
unOy  fahus  in  omnibus,-  The  presumption  that  the  wit- 
ness will  declare  the  truth  ceases  as  soon  as  it  manifestly 
appears  that  he  is  capable  of  perjury.  Faith  in  a  wit- 
ness' testimony  cannot  be  partial  or  fractional;  where 
any  material  fact  rests  on  his  testimony,  the  degree  of 
cre<lit  due  to  him  must  be  ascertained,  and  according  to 
the  result  his  testimony  is  to  be  credited  or  rejected." 

The  defendant  tendered  and  the  court  refused  the  fol- 
lowing request :  ''The  jury  are  instructed  that  the  object 
of  the  statute  under  which  the  first  count  of  the  informa- 
tion is  drawn  is  to  protect  the  virtuous  maidens  and  the 
undefiled  virgins  of  the  state;  and  the  female  under  IS 
years  of  age  and  over  15  years  of  age,  who  has  had  im- 
l>ro))er  or  unlawful  intercourse  with  a  male,  is  not  within 
the  act."  But  in  that  connection  the  court  gave  the  fol- 
lowing instruction:  "The  object  of  the  statute  under 
which  the  information  is  drawn  is  to  protect  the  virtuous 
maidens  and  the  undefiled  virgins  of  the  state;  and  a 
female  under  18  years  of  age  and  over  15  years  of  age, 
who  has  had  unlawful  sexual  intercourse  with  a  male,  is 
not  within  the  act."  The  evident  purpose  of  the  request 
was  to  impress  the  jury  with  the  belief  that,  if  the  prose- 
cuting witness  had  had  "improper"  relations  with  others 
short  of  sexual  intercourse,  that  fact  might  be  taken  into 


Vol.  106]  SEPTEMBER  TERi[,  1921.  831 

ChriBtlancy  y.  State. 

consideration  in  determining  whether  she  was  or  was  not 
it  woman  of  previous  chastity.  The  drift  of  the  request 
was  to  the  elfect  that,  if  a  woman  between  tlie  ages  of  15 
and  18  years  had  had  ^^improper^'  relations  with  another 
man,  she  would  not  be  within  the  statute.  The  defendant 
does  not  claim  that  the  prosecuting  witness  had  inter- 
course  with  any  other  man,  but  he  contends  that  she  per- 
mitted othere  to  take  improper  liberties  with  her  person. 
Notwithstanding  this,  if  such  liberties  stopped  short  of 
actuaJ  sexual  intercourse,  they  were  not  within  the  mean- 
ing of  the  statute. 

It  is  urge<l  that  the  verdict  is  contrary  to  and  not  sup- 
ported by  the  evidence.  It  is  admitted  that  the  prosecut- 
ing witness  was  more  than  15  and  less  than  18  years  of 
age  at  the  time  of  the  flagrant  act,  and  that  the  defendant 
was  more  than  22  yetirs  of  age.  It  is  said  that  they  had 
sexual  intercourse  in  Fillmore  county  on  the  night  of 
><eptember  IS,  1920,  and  the  only  disputed  question  is 
whether  the  prosecuting  witness  was  at  that  time  "not 
l)reviously  unchaste.''  The  drift  of  the  testimony  intro- 
duced by  the  defendant  is  directed  to  this  question.  On 
cross-examination  of  the  prosecuting  witness,  defendant's 
counsel  sought  to  show  that  she  had  been  guilty  of 
j>revi6uH  niisf'cmduct,  and  there  was  a  studied  effort  to 
show  that  she  was  therefore  to  be  classified  as  unchaste. 
Speaking  of  the  criminal  act,  she  said :  "Q.  And  now  he 
stopped  his  car  there;  what  happened  then,  (Jladys? 
A.  He  started  to  talk  to  me;  he  told  me  that  I  had  been 
in  the  habit  of  letting  other  boys  do  such  things  as  he 
tried  to  do  back  there,  I  could  let  him  do  it  now.  I  told 
him  I  hadn't,  that  there  wasn't  a  boy  that  would  do  such 
things  as  that  to  me,  or  even  dare  to.  He  said,  *Y6u  may 
just  as  well  let  me,  you  have  let  other  boys,'  and  I  told 
him  I  hadn't,  and  he  started  to  try  to  do  it  again,  and  I 
tried  to  tell  him  what  it  would  mean  to  do  such  things  as 
that,  that  it  was  sin,  and  he  just  kept  on;  he  pushed  me 
out  of  the  car  and  I  fell  upon  the  ground,  and  I  got  up 
and  started  to  run  away,  but  I  didn't  know  where  to  go. 
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it  wu»  dark  and  we  was  all  alone,  there  were  no  hoiuses 
close  there,  and  then  he  got  up  and  b^an  to  swear  at  me, 
and  said  now  I  was  ont  there  he  would  now,  and  he  just 
picked  me  vp  .and  threw  me  down  on  the  ground  and  got 
on  top  of  me  and  choked  me  and  slapped  my  face  and 
pulled  my  hair  and  did  what  he  was  going  to  do,  got  me 
all  wore  out  trying  to."  On  redirect  examination  she 
said:  ^'Q.  Gladys,  have  you  always  been  a  good  girl? 
Q.  Have  you,  Gladys?  A.  Yes,  sir.  Q.  Has  any  man 
ever  taken  these  liberties  with  you  before?  A.  No,  sir. 
Q.  Or  since?  A.  No,  sir.  Q.  And  the  statement  made 
by  the  accused  that  you  had,  is  or  is  not  that  true  or 
false?"  We  think  her  version  of  the  transaction  is  cor- 
roborated by  the  testimony  of  the  doctors,  by  her  com- 
plaint to  her  parents  made  the  next  morning  after  the 
transaction,  the  condition  of  her  apparel  and  the  ap- 
parent evidence  of  the  struggle  at  the  scene  of  the  act, 
and  that  the  court  was  fully  warranted  in  sending  the 
case  to  the  jury  and  the  jury  warranted  in  i-eturning  a 
verdict  of  guilty. 

We  have  carefully  examined  other  suggested  objections 
to  the  rulings  of  the  court,  but  we  find  them  without 
error; 

Finally,  the  defendant  claims  that  the  penalty  imposed 
\^pon  him  was  excessive,  and  we  are  inclined  to  that  be- 
lief. There  was  no  testimony  that  he  had  ever  been  en- 
gaged in  a  like  transaction,  or  violated  the  law  in  any 
other  respect.  Considering  these  things  in  connection 
with  his  youth,  we  think  that  the  sentence  should  be  re- 
duced to  three  years'  imprisonment  in  the  penitentiary, 
and,  with  this  modification,  the  judgment  of  the  district 
court  is  affirmed. 

Affirmed:  Sentence  reduced. 
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John  Seatox  v.  State  of  Nebraska. 

Filed  October  14,  1921.    No.  21928. 

1.  Orii»iA«l  Law:    Ck>NTiNUAKCE:    Showing.    Defendant's  motion  and 
,         affidavit  for  a  continuance  on  the  ground  of  the  absence  of  a 

material  witness,  or  for  time  to  talce  his  testimony,  examined, 
and  h€l4  insufficient. 

2.  :  Veniremen:  Competency.  The  question  of  the  com- 
petency of  a  venireman  to  sit  in  the  trial  of  a  criminal  case  can- 
not be  raised  by  a  motion  for  a  continu&noe. 

3.    :    Jurors:    Quauficatioh.  Where  two  or  more  persons  are 

jointly  indicted  or  informed  a^nst  for  the  commission  of  a 
single  offense  and  sever  in  their  trials.  Jurors  who  sat  in  the 
trial  of  one  are  thereby  disqualified  to  sit  in  the  trial  of  another. 

Error  to  the  district  court  for  Otoe  county :  Jambs  T. 
Ubglky^,  Judge.    Reversed. 

I).  11'.  LicinyHtony  for  plaintiff  in  error. 

Clarence  A.  Davis^  Attorney  General^  and  Jackson  B. 
Chase,  contra. 

Heard  before  Morrissey,  C.J.,  Rose  and  Aldricii,  JJ., 
Allen  and  Redick^  District  Judges. 

Allen,  District  Judge. 

May  7,  1920,  about  2:30  a.  in.,  the  residence  of  Edwin 
A.  Duff,  in  Nebraska  <'ity,  was  burglarized,  and  the 
])laintiff  in  error,  herein  calleil  the  defendant,  and  one 
William  Holinos  were  arrested  as  participants  therein. 
June  4,  1920,  the  county  attorney  filed  an  information  in 
the  district  court  for  Otoe  county  against  "John  Beaton^ 
William  Holmes,  John  Doe,  real  and  true  name  unknown, 
John  Stiles,  real  and  true  name  unknown,  Richard  Roe, 
real  and  true  name  unknown,''  charging  them  with  hav- 
ing jointly  committed  the  offense,  and  the  defendant  and 
Holmes  entered  pleas  of  not  guilty,  the  other  defendants 
not  being  api)rehended.  *  The  defendant  and  Holmes  sev- 
ered in  their  trials,  Holmes'  trial  being  concluded  Sep- 
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tember  16,  li>20,  and  the  defendant  was  tried  and  found 
guilty  on  the  same  day,  the  jury  eonsistinj;  of  Henry 
Reese,  James  Meek,  William  Ottens,  Ed.  South,  Mike 
Roddy,  J.  U.  Carlson,  R.  R.  Booth,  Richard  Ai-ends,  Al 
Patten,  George  Roos,  C  C.  Heck,  and  Ed  Smallfoot.  Be- 
fore the  jury  were  impaneled,  the  defendant  filed  a  mo- 
tion for  a  continuance  to  the  next  term  because  of  the* 
absence  of  Schull,  said  to  be  a  material  witness  for  the 
defendant,  but  then  in  South  Dakota,  and  because  Holmes 
had  been  tried  by  12  of  the  panel  summoned  for  the  term, 
23  of  whom  were  present,  w^hile  the  other  11  were  in  couii; 
and  listened  to  the  trial,  which  he  claims  rendered  them 
incompetent  to  try  him.  The  substance  of  that  part  of 
the  defendant's  affidavit  which  was  filed  in  support  of  his 
motion  respecting  Schull's  absence  is  to  the  effect  that 
he  was  then  at  an  unknown  place  in  South  Dakota,  but, 
'4f  present,  would  testify  that  this  defendant  was  hired  by 
him  on  the  evening  of  May  6th  to  drive  him,  the  said 
Schull,  in  an  automobile  to  Nebraska  City,  which  the  said 
defendant  did;  that  the  business  of  the  said  Schull  at  Ne- 
braska City  was  not  made  known  to  this  defendant;  that, 
if  said  Schull  had  anything  to  do  with  the  alleged 
burglar}',  this  defendant  had  absolutely  no  knowledge  of 
that  fact;*'  and  ''that  he  has  made  diligent  search  and 
effort  to  locate  the  said  witness,  Schull;  that  the  best  in- 
formation he  can  get  with  reference  to  his  whereabouts  is 
that  the  said  Schull  is  working  with  a  threshing  crew  in 
South  Dakota,  but  just  where  or  with  whom  in  said  state 
lie  has  been  unable  to  learn;  that  he  expects  and  intends 
to  locate  the  said  Schull  and  have  his  testimony  for  use 
upon  the  trial  of  this  case  at  the  next  term  of  this  court." 
In  so  far  as  a  continuance  was  sought  on  account  of 
Schull's  absence,  we  think  the  atfidavit  was  insufficient. 
It  fails  to  show  that  the  defendant  was  ignorant  of  any 
other  person  or  persons  within  the  jurisdiction  of  the 
(•(4111  by  wlioni  tlie  same  facts  could  be  proved.  The 
statement  that  Schull  hired  the  defendant  to  drive  him 
to  Nebraska  City,  but  that  his  business  there  was  not 
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made  known  to  the  defendant,  and  that,  if  Schull  had 
anything  to  do  with  the  alleged  burglary,  the  defendant 
had  no  knowledge  of  it,  has  no  bearing  on  the  case.  The 
defendant  does  not  negative  the  charge  that  he  com- 
mitted or  participated  in  the  commission  of  the  crime. 
Instead  of  stating  in  general  terms  that  he  had  made  dili- 
gent search  and  effort  to  locate  Schull,  he  should  have 
set  out  the  facts,  so  that  the  court  could  determine 
whether  he  was  diligent  or  not.  When  charged  with  the 
offense,  he  should  have  taken  pi"ompt  steps  to  secure 
Schull's  presence  at  the  trial,  or  to  take  his  deposition,  if 
his  presence  could  not  be  obtained,  but  he  did  not  do  so. 
He  could  not  wait  until  the  last  moment  and  expect  the 
court  to  gi'ant  a  continuance  on  the  showing  made.  Re- 
specting that  part  of  the  affidavit  for  a  continuance  on 
the  ground  that  nine  of  the  jurors  who  sat  in  the  trial 
of  Holmes  and  were  retained  in  the  trial  of  the  defendant 
were,  by  reason  of  that  fact,  incompetent,  it  is  sufficient 
to  say  that  it  afforded  no  grounds  for  a  continuance. 
Humphries  r.  Htatc,  100  Ga.  260.  If  these  jurors  were 
disqualified,  a  motion  to  discharge  them  and  to  summon 
others  under  section  910G,  Rev.  St.  1913,  wo«ld  probably 
have  been  sustained;  but,  as  the  defendant  fully  pre- 
sented and  preserved  the  question  of  his  challenges,  the 
denial  of  his  motion  was  without  prejudice. 

Having  disposed  of  the  defendant's  application  for  a 
continuance,  we  turn  to  a  more  difficult  question  raised 
l>y  his  fourth  assignment  of  error  in  these  words:  "The 
court  erred  in  forcing  the  plaintiff'  in  error  to  be  tried  by 
the  same  jury  who  had  tried  one  of  his  codefendants  upon 
substantially  the  same  testimony.'' 

The  list  from  which  the  jury  were  selected  consisted  of 
23  names,  of  which  3  were  excused  for  cause,  the  defend- 
ant challenged  G  peremptorily  and  the  state  1,  and  1  was 
probably  excused  by  the  court  itself,  leaving  13,  9  of 
whom,  Ottens,  South,  Roddy,  Rooth,  (^arlson,  Arends,  Pat- 
ten, Roos,  and  Smallfoot  had  served  in  the  Holmes  trial. 
•Smallfoot  being  called  after  the  defendant  had  exhausted 
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his  peremptory  ehalleoges  was  retained  orer  the  defend- 
ant's objection.  It  is  evident  that,  when  the  panel  was 
completed  in.  the  Holmes  trial,  the  name-slips  were  re- 
placed in  the  i*eceptacle  containing  the  names  of  venire- 
men who  had  appeared,  and,  when  the  clerk  drew  for  the 
defendant's  trial,  they  were  taken  therefrom. 

The  information  charges  in  apt  language  that  the  de- 
fendants name<l  jointly  burglarized  the  house  of  Mr.  Duff, 
and  the  state  claims  that  Holmes  and  the  defendant  w*ere 
of  the  number.  The  identical  transaction,  the  single 
corpus  dcUrti,  the  body  or  essence  of  the  crime  in  the 
Holmes  trial,  is  the  foundation  of  the  defendant's  trial. 
The  testimony  tends  to  show  that  the  pei-sons  engaged  in 
the  burglary  stopped  near  the  Duff  home,  and,  while 
some  were  ransacking  the  house,  the  defendant  and  an- 
other stood  as  an  armed  guatHl.  Each  of  the  9  jurors 
stated  on  his  rair  dire  examination  that  he  had  serve<l  on 
the  Holmes  panel ;  that  he  had  not  formed  or  expressed 
an  opinion  as  to  the  defendant's  guilt  or  innocence,  and 
believed  that  he  could  try  the  defendant  fairly  and  im- 
partially and  give  him  the  benefit  of  any  reasonable  doubt 
in  the  case.  It  is  urgcnl  that  by  reason  of  their  service 
on  the  Holnies  jury,  these  gentlemen  were  disqualified  to 
sit  in  the  trial  of  the  defendant.  In  our  judgment,  it 
was  impossible  to  separate  the  defendant  from  Holmes  in 
the  commission  of  the  crime,  and  it  is  inconceivable  that 
Holmes  could  have  been  tried  without  proving  the  corptis 
delicti  necessary  to  be  proved  in  this  trial,  and  the  evi- 
dence in  the  Holmes  trial  must,  of  necessity,  to  that  ex- 
tent at  least,  have  been  the  same  on  the  trial  of  the  de- 
fendant. The  witnesses  for  the  state  on  the  Holmes  trial, 
to  wit,  ills.  Frank  Thnpin,  R.  II.  Fischer,  Edwin  A.  Duff, 
Jess  Palmer,  and  Paul  Jessen,  were  witnesses  for  the 
state  on  the  trial  of  the  defendant.  It  is  possible,  but  n6t 
pi-obable,  that  Holmes  was  tried  without  the  name  of  the 
defendant  being  mentioned  in  connection  with  the  offense, 
although  (Jttens,  Scnith,  Roddy,  Hooth,  Carlson,  Arends, 
Patten,  and   Smallfoot,  i-emember  the  substance  of  the 
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testimony  in  that  trial,  and  South,  Carlson,  Arends,  Pat- 
ten, and  Sniallfoot  recollect  that  the  prosecuting  attor- 
ney and  some  of  the  witnesses  mentioned  the  name  of  the 
dt  fendant. 

In  section  11,  art.  I  of  the  Constitution,  it  is  provided 
that  one  charged  with  a  crime  is  entitled  to  ^^a  speedy 
public  trial  by  an  impartial  jury,^'  which  provision  is  to 
be  construed  with  subdivision  2,  sec.  9109,  Rev.  St.  1913, 
which  provides,  inter  alia,  that,  if  a  proposed  juryman 
^'has  formed  or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,''  he  may  be  challenged  for  that 
reason.     Currff  r.  HtatCy  5  Neb.  412. 

.The  trial  by  jury  took  on  a  divine  hue  when  the  *'swom 
twelve^'  were  chosen  in  memory  of  the  twelve  Apostles  on 
the  twelve  thrones ;  the  twelve  tribes  of  Israel,  the  twelve 
patriarchs,  and  the  twelve  officers  of  Solomon.  The  right 
was  wtested  from  King  John  at  Runnymede  in  1215  and 
incorporated  in  Magna  Charta  and  subsequent  revisions 
thereof,  but  it  was  denied  for  many  centuries  by  his  suc- 
cessors. It  was  transplanted  to  the  United  States  by  the 
Pilgrims^  and,  when  not  refused  by  royal  governors,  was 
the  settled  practice  of  the  colonists.  It  found  lodgment 
in  the  Declaration  of  Rights  of  the  first  congress  in  1774, 
and  in  the  Declaration  of  Independence  in  1776.  It  was 
guaranteed  by  the  ordinance  for  the  government  of  the 
Northwest  Territory  in  1787.  It  was  insisted  on  in  the 
ratifying  conventions  of  the  respective  states.  It  was 
written  in  the  sixth  amendment  of  the  Constitution  of  the 
United  States  that,  "In  all  criminal  prosecutions,  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury,''  and  it  is  imbedded  in  the  Constitution 
of  every  state  of  the  Union.  The  struggle  for  its  recog- 
nition and  preservation  was  long,  bitter,  and  sometimes 
bloody.  It  has  been  a  safe  refuge  against  the  invasion 
of  an  aggressive  and  arbitrary  i^ower  on  the  one  hand, 
nnd  a  sometimes  turbulent  populace  on  the  other.  Speak- 
ing of  its  sanctity,  Mr.  Sedgwick  in  his  work  on  Stat- 
utory and  Constitutional  Law  (2d  ed.)  482,  says: 
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^*The  trial  by  jury  is  very  dear  to  the  race  to  which  we 
belong.  There  can  hardly  be  named  any  institution 
which  has  survived  so  many,  changes,  or  existed  under 
such  various  forms  of  government.  ♦  ♦  ♦  When  this 
country  threw  off  the  government  of  England^  the  pas- 
sionate attachment  of  our  people  to  this  form  of  pro- 
cedure was  repeatedly  dnd  energetically  declared;  and  the 
Constitution  of  the  youngest  state  of  the  American  con- 
federacy adopts  the  trial  by  jury  as  a  part  of  its  funda- 
mental law.  Springing  up  under  the  feudal  despotism  of 
the  Plftntagenets,  it  has  survived  alike  their  rule,  that  of 
the  house  of  Tudor,  aud  of  the  house  of  Stuart,  and  now 
nourishes  with  all  its  origiDah  vigor  under  the  mildest 
and  wisest  form  of  monarchy  of  which  history  makes 
mention ;  while  during  the  same  period,  transplanted  to  a 
different  hemisphere,  it  has  struck  deep  its  roots  into  the 
new  soil,  and  is,  perhaps,  the  most  cherished  institution  of 
the  greatest  exepiplar  of  free  and  intelligent  government 
that  the  world  has  ever  seen." 

President  Jefferson  in  his  first  inaugural  address  in 
1804:  speaks  of  **trial  by  juries  impartially  selected"  as 
one  of  the  blessings  of  the  American  people.  Mr.  Hume 
in  his  history  speaks  of  it  as  ^'an  institution  admirable  in 
itself,  and  the  best  calculated  for  the  preservation^  of 
liberty  and  the  administration  of  justice  that  ever  was 
devised  by  the  wit  of  man." 

Mr.  Starkie  says  in  his  work  on  Evidence  (10th  ed.)  *9; 
"It  is  obvious  that  the  experience  which  would  best  enable 
those  whose  duty  it  is  to  decide  on  matters  of  fact,  arising 
out  of  the  concerns  and  dealings  of  society,  to  discharge 
that  duty,  must  be  that  which  results,  and  which  can  only 
result,  from  an  intimate  intercourse  with  society,  and  an 
actual  knowledge  of  the  habits  and  dealings  of  mankind ; 
and  that  the  reasoning  faculties  best  adapted  to  apply 
such  knowledge  and  experience  to  the  best  advantage  in 
the  investigation  of  a  doubtful  state  of  facts  are  the 
natural  powers  of  strong  and  vigorous  minds,  unencum- 
bered and  unfettered  bv  the  technical  and  artificial  rules 
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by  which  permanent  tribunals  would  be. apt  to  regulate 
their  decisions.  Nor  is  the  trial  by  jury  less  recom- 
nxendetd  by  considerations  of  extrinsic  policy.  It  con- 
stitutes the  strongest  security  to  the  liberties  of  the 
])eople  that  human  sagacity  can  devise;  for,  in  effect,  it 
confides  the  keeping  and  guardianship  of  their  liberties 
to  those  whose  interest  it  is  to  preserve  them  inviolate; 
and  any  temptation  to  misapply  so  great  an  authority  for 
unworthy  purposes,  which  might  sway  a  permanent 
tribunal,  can  have  no  influence  when  entrusted  to  the 
mass  of  the  j)eople  to  be  exercised  by  [)articular  individ- 
uals but  occasionally.'^ 

And  Sir  William  lUackstone  says  in  4  Blackstone 
4  Jones,  1916)  sec.  395:  '*The  antiquity  and  excellence  of 
this  trial,  for  the  settling  of  civil  pi-operty,  has  before 
been  explained  at  large.  And  it  will  hold  much  stronger 
in  criminal  cases;  since,  in  times  of  difficulty  and  danger, 
more  is  to  be  apjirehended  from  the  violence  and  partiality 
of  judges  ap{W)inteil  by  the  crown,  in  suits  between  the 
king  and  the  subject,  than  in  disputes  between  one  indi- 
vidual and  another  to  settle  the  metes  and  boundaries  of 
private  property.  Our  law  has  therefore  wisely  placed 
this  strong  and  two-fold  barrier,  of  a  presentment  and  a 
trial  by  jury,  between  the  liberties  of  the  people  and  the 
prerogative  of  the  crown.  It  was  necessary  for  preserv- 
ing the  admirable  balance  of  our  Constitution  to  vest  the 
executive  power  of  the  laws  in  the  prince,  and  yet  this 
power  might  be  dangerous  and  destructive  to  that  very 
(Constitution,  if  (»xerted  without  check  or  control  by 
justices  of  oyer  and  terminer  occasionally  named  by  the 
crown,  who  might  then,  as  in  France  or  Turkey,  imprison, 
dispatch  or  exile  any  man  that  was  obnoxious  to  the 
government,  by  an  instant  declaration  that  such  is  their 
will  and  pleasure.  But  the  founders  of  the  English  laws 
have  with  excellent  forecast  contrived  that  no  man  should 
be  called  to  answer  to  the  king  for  any  capital  crime  un- 
less upon  the  preparatory  accusation  of  twelve  or  more 
of  his  fellow  subjects,  the  grand  jury,  and  that  the  truth 
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of  eveiy  accusation,  whether  preferred  in  the  shape  of 
indictment,  information  or  appeal,  should  afterwards  be 
confirmed  by  the  unanimous  suffrage  of  twelve  of  his 
equals  and  neighboins,  indifferently  chosen  and  superior 
to  all  suspicion.  So  that  the  liberties  of  England  cannot 
but  subsist  so  long  as  this  palladium  remains  sacred  and 
inviolate,  not  only  from  all  open  attacks  (which  none  will 
be  so  hardy  as  to  make),  but  also  from  all  secret  machina- 
tions which  may  sap  and  undermine  it,  by  introducing 
new  and  arbitrary  methods  of  trial  by  justices  of  the 
peace,  commissioners  of  the  revenue  and  coni-ts  of  con- 
science. And  however  convenient  these  may  appear  at 
flrat  (as  doubtless  all  arbitrai-y  powers,  well  executed^ 
are  the  most  convenient),  yet  let  it  be  again  remembered 
that  delays  and  little  inconveniences  in  the  forms  of  jus- 
tice are  the  price  that  all  free  nations  must  pay  for  their 
liberty  in  more  substantial  matters;  that  these  inroads 
upon  this  sacred  bulwark  of  the  nation  are  fundamentally 
opposite  to  the  spirit  of  our  Constitution;  and  that^ 
though  begun  in  trifles,  the  precedent  may  gradually  in- 
crease and  spread,  to  the  utter  disuse  of  juries  in  ques* 
tions  of  the  most  momentous  concern.  What  was  said  of 
juries  in  general,  and  the  trial  thereby,  in  civil  cases^ 
will  greatly  shorten  our  present  I'emarks  with  regard  to 
the  trial  of  criminal  suits;  indictments,  informations  and 
appeals;  which  trial  I  shall  consider  in  the  same  method 
that  I  did  the  former,  by  following  the  order  and  course 
of  the  proceedings  themselves  as  the  most  clear  and  per- 
spicuous way  of  treating  it." 

In  respect  to  the  qualifications  of  a  juror,  Mr.  Bishop, 
who  is  confessedly  one  of  the  ablest  and  most  thoughtful 
writers  on  the  criminal  law  of  this  country,  in  1  Bishop^ 
<^riminal  Procedure,  sec.  910,  has  this  to  say:  **The  true 
view  would  seem  to  be  that,  since  the  law  presumes  every 
man  to  be  innocent  until  he  is  by  judicial  evidence  proved 
in  a  court  of  justice  to  be  guilty,  and  since  the  burden  is 
on  the  prosecniting  power  to  make  the  guilt  appear  af- 
flnnatively  by  proofs   i)roduced  at   the  trial,  if  a  man 
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leaps  in  advance  of  the  law,  and  settles  in  his  own  mind 
the  question  of  guilt  against  the  prisoner,  whether  by 
reason  of  what  he  has  read  or  heard,  or  by  reason  of  an 
inner  impulse  which  condemns  before  it  hears,  he  is  not  a 
fit  person  to  be  a  juror  in  the  cause;  for  his  mind,  which 
ought  at  least  to  be  a  blank  on  which  the  evidence  might 
write  its  conclusions,  is  already  preoccupied.  It  is  vain 
for  a  man  to  say,  or  even  believe,  that  he  can  judge  im- 
partially of  a  matter  which  he  has  already  determined. 
Human  nature,  as  developed  in  the  average  of  men,  does 
not  permit  this.  The  juror  is  to  hear,  and  then  say  what 
he  believes;  but,  if  he  believes  before  hearing  that  only 
which  can  lawfully  affect  his  belief — namely,  the  testi- 
mony of  the  witnesses  in  open  court — he  is,  in  legal  rea- 
son, disqualified  to  hear  and  be  swayed  by  the  testimony. 
It  is  immaterial,  therefore,  whether  the  belief  which 
comes  not  according  to  the  law  is  derived  from  rumor,  or 
from  listening  to  statements  of  a  more  reliable  sort.  Like- 
wise, if  the  juror  has  not  expressed  his  belief,  he  is  still 
\mflt,  though  the  expression  of  it  might  render  him  unfit 
in  a  yet  higher  degree.  Such  is  the  legal  I'eason  which 
should  govern  the  question." 

In  impaneling  the  jury  in  the  great  case  of  United 
States  v.  Bnrr,  25  Fed.*^  Cas.  No.  14,693,  pp.  55,  77, 
Chief  Justice  Marshall  observed:  "The  chief  justice  obr 
^^rved  that  it  might  save  some  altercation  if  the  court 
were  to  deliver  its  opinion  at  the  present  time;  that  it  was 
certainly  one  of  the  cleai*est  principles  of  natural  justice, 
that  a  juryman  should  come  to  a  trial  of  a  man  for  life 
with  a  perfect  freedom  from  previous  impressions,  that  it 
was  clearly  the  duty  of  the  court  to  obtain,  if  possible, 
men  free  from  such  bias;  but  that  if  it  were  not  possible 
from  the  very  circumstances  of  the  case — ^if  rumors  had 
reached  and  prepossessed  their  judgments — still  the 
court  was  bound  to  obtain  as  large  a  portion  of  impar- 
tiality as  possible,  that  this  was  not  more  a  principle  of 
natural  justice,  than  a  maxim  of  the  common  law,  which 
we  have  inherited  from  our  forefathers,  that  the  saine 
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right  was  secured  by  the  Constitution  of  the  United 
States,  which  entitles  every  man  under  a  criminal  prose- 
cution, to  a  fair  trial  by  an  impartial  jury.'  Can  it  be 
said,  ho>vever,  that  any  man  is  an  impartial  juryman  who 
has  declared  the  prisoner  to  be  guilty  and  to  have  de- 
served punishment?  If  it  be  said  that  he  has  made  up 
this  opinion,  but  has  not  heard  the  testimony,  such  an 
excuse  only  makes  the  case  worse;  for  if  the  man  has  de- 
cided upon  insufficient  testimony,  it  manifests  a  bias  that 
completely  disqualifies  himself  from  the  functions  of  a 
juryman." 

And  Owen,  J.,  says  in  Scribiier  r.  State  of  Oklahottia^ 
:^  Okla.  Cr.  Rep.  (M)!,  35  L.  R.  A.  n.  s.  985,  991,  quoting 
from  Johnson  v.  State,  1  Okla.  Cr.  Rep.  321 :  ''But  the 
enumerated  causes  of  challenge  in  the  statute  are  not  ex- 
clusive of  all  others  not  enumerated.  When  the  juror 
has  any  opinion  as  to  the  guilt  of  the  defendant,  it  mat- 
ters not  how  this  opinion  was  formed,  the  closing  para- 
graph of  the  statute  provides  that  it  must  appear  to  the 
court  that  the  juror  can  and  will  act  fairly  and  impar- 
tially in  the  case.  But,  if  this  provision  w^as  not  in  the 
statute,  we  would  be  forced  to  place  this  construction 
upon  the  first  part  of  the  statute,  because  section  20  of 
our  Constitution  is  in  this  language:  'In  all  criminal 
prosecutions,  the  accused  shall  have  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury.'  Const,  art.  11^ 
sec.  20.  Any  statute  which  would  even  tend  to  deprive  a 
defendant  of  a  trial  by  an  impartial  jury  would  be  un- 
constitutional and  void.  Although  a  juror  may  know 
absolutely  nothing  about  the  facts  of  the  case,  and  may 
not  have  the  slightest  opinion  as  to  the  guilt  of  the  de- 
fendant, yet  if,  from  any  cause  or  upon  any  ground,  it 
appears  to  the  trial  court  that  the  juror  is  biased  or 
prejudiced  against  the  defendant,  it  cannot  be  said  that 
he  would  be  a  fair  and  impartial  juror,  and  he  should  be 
(»xcluded  from  the  jury;  otherwise,  the  Constitution  of 
the  state  would  be  disregarded  and  trampled  upon.  The 
trial  court  should  resolve  all  doubts  upon  this  matter  in 
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favor  of  the  defendant." 

In  2  Lieber,  Political  Ethics  (2d  ed.)  405,  the  learned 
author  observes:  "By  the  institution  of  the  jury  two 
great  ends,  the  one  of  liberty,  the  other  of  the  adminis- 
tration of  justice,  have  been  united,  namely,  direct  par- 
ticipation of  the  people  in  the  dispensing  of  justice  and 
the  preventing  of  it  from  falling  entirely  into  the  hands 
of  the  executive  or  of  a  separate  and  closed  caste.  Prom 
whatever  point  of  view  we  may  examine  this  peculiar  in- 
stitution as  it  has  developed  itself  in  the  Anglican  I'ace — 
and  it  may  be  viewed  in  a  great  many,  all  equally  im- 
portant— it  will  always  appear  that  the  citizen  cannot 
act  in  any  more  solemn  capacity  than  that  of  a  juror;  in 
my  opinion,  in  no  capacity  so  solemn  and  important. 
Society  requires  the  state;  the  state  acts  through  laws; 
the  laws  are  the  gi*eat  organs  of  human  society,  of  com- 
bined reason ;  and  now,  when  the  very  moment  ultimately 
arrives  for  which  the  law  was  made,  when  it  is  finally  to 
be  applied  as  a  general  rule  to  a  practical  and  concrete 
case,  when,  in  short,  the  abstract  principle  is  to  be  real- 
ized in  practical  life,  for  weal  or  woe,  for  the  protection 
of  some  or  the  punishment  of  others,  all  this  is  in  a  great 
measure  left  to  the  jui-or,  to  the  citizen  taken  fresh  from 
the  people.  The  jurors,  therefore,  are  justly  called  by 
the  British  law  the  country.  There  is  a  deep  meaning  in 
this  expression,  as  it  has  grown  in  the  course  of  centuries ; 
for  the  jury  truly  and  practically  represent  the  country  to 
the  person  that  is  to  be  tried.  The  law  is  the  expres- 
sion of  public  will,  and  the  jury  represent  the  jural  so- 
ciety, in  judging  whether  in  the  given  case  the  facts 
warrant  the  application  of  the  law.  The  jury  represent 
the  country,  not  the  government;  they  judge  of  facts  ac- 
cording to  rules  and  laws  indeed,  but  also  with  the  feel- 
ings of  living  men,  and  not  merely  as  if  they  represented 
the  abstract  law  as  it  is  written  down.  To  represent  this 
a  learned  judge  would  be  sufficient.  The  jury  represents, 
or  rather  is,  whenever  faithful,  the  living,  operating  law. 
Indeed,  it  may  justly  be  said  that  though  for  a  brief 


SU  NEHKABKA  REPORTS.  [Vol.106 


Seaton  v.  State. 


time,  yet,  for  this  brief  time,  a  jury  repreBents  more  fully 
and  entirely  human  society  as  formed  into  a  state,  with 
its  great  objects,  than  any  other  person  or  body  of  men, 
even  the  monarch's  person  not  excepted.  Not  that  I  mean 
to  intimate  the  idea  as  if  on  this  account  the  jury  were 
released  either  from  strict  obedience  to  law  or  proper  ad- 
vice. Even  though  they  were  the  very  sovereign,  we 
have  seen  on  a  pi*evious  occasion  that  sovereignty  and  ab- 
solute power  are  very  different.  On  the  contrary,  the 
jury  according  to  the  essence  of  their  character  are 
strictly  bound  by  the  law,  yet  by  the  law  as  their  country 
requires  it,  or  must  be  supposed  to  require  it,  applied 
to  the  particular  and,  probably,  complex  case  before 
them." 

Having  shown  that  a  jury  is,  under  our  form  of  gov- 
ernment, indispensable  in  the  administration  of  the  crim- 
inal law,  it  will  probably  be  accepted  as  a  truism  that 
freedom  from  bias  is  as  indispensable  in  that  body  as  it 
is  in  the  presiding  judge.  We  cannot  have  two  kinds  of 
juries,  one  for  the  guilty  and  another  for  the  iniiocent,  as 
every  defendant  enters  upon  the  trial  with  the  presump- 
tion of  innocence  in  his  favor,  which  continues  with  him 
as  a  matter  of  evidence  until  such  time  as  his  guilt  may 
be  proved  beyond  a  reasonable  doubt,  irarrison  v.  People^ 
6  Neb.  274,  285;  Olive  v.  State,  11  Neb.  1,  20;  Lang  v. 
State,  23  Neb.  33,  55 ;  Flcge  v.  State,  90  Neb.  390.  Ver- 
dicts can  be  set  aside  and  new  trials  granted  in  both  civil 
and  criminal  cases,  except  a  verdict  of  not  guilty  where 
the  f>onstitution  protects  the  accused  from  being  **twice 
put  in  jeopardy  for  the  same  offense;"  and  a  verdict  of 
acquittal  of  a  guilty  person  has  met  with  the  approval  of 
no  less  a  jurist  than  Lord  Mansfield.  2  Lieber,  Political 
Ethics  (2d  ed.)  408. 

And  now  we  come  directly  to  the  pivotal  question  in  the 
case:  Were  the  nine  jurymen  who  sat  in  the  trial  of 
Holmes,  jointly  informed  against  with  the  defendant  and 
three  other  persons  for  the  commission  of  a  single  of- 
fense, qualified,  over  objection,  to  sit  in  the  trial  of  the 
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defendant?  We  think  not.  If  that  were  true,  these 
gentlemen  would  be  eligible  as  jurymen  in  the  separate 
trials  of  each  of  the  other  defendants.  This  conclusion 
is  supported  by  the  weight  of  authority  and  the  better 
considered  cases.  Thus  in  People  v.  Troy,  90  Mich.  530, 
it  is  said: 

"We  think,  however,  that  the  court  erred  in  permitting 
the  jury  who  sat  in  the  Flanders  case  to  sit  in  the  present. 
The  facts  are  nearly  identical,  and  must  necessarily  have 
all  been  called  forth  in  the  Flanders  trial.  The  jui-y  in 
that  case  must  have  considered  them,  and  reached  some 
opinion  as  to  the  merits  of  the  controversy  in  the  present 
case.  The  respondent  was  entitled  to  a  fair  and  impartial 
trial  by  an  impartial  jury,  who  had  no  preconceived 
opinions  of  his  guilt  or  innocence.  We  ai'#  aware  that 
some  English  and  American  authorities  hold  that  jurors 
who  have  sat  in  one  case  are  not  disqualified  from  sitting 
in  a  case  against  another  joint  respondent,  who  has  taken 
a  separate  trial,  and  involving  the  same  state  of  facts. 
We  are  not  inclined  to  follow  that  doctrine.  Where  the 
issue  is  the  same  in  both  cases,  it  is  but  fair  to  the  re- 
spondent that  he  have  another  panel  of  jurors  to  try  his 
cause.  For  this  reason  the  verdict  must  be  set  aside, 
and  a  new  trial  ordered.'' 

So  in  Priestly  v.  State,  19  Ariz.  371,  377,  3  A.  L.  R. 
1201,  1205,  Chief  Justice  Franklin  says :  "The  tendency 
of  legislation  is  to  increase  the  dignity  of  the  jury  and 
lessen  the  power  of  the  courts  to  influence  or  control 
their  verdicts.  It  is  indispensable,  therefore,  to  the  due 
administration  of  the  law  that  this  important  right  be 
carefully  guarded.  No  higher  duty  rests  upon  the  trial 
judge  than  to  see  that  an  unbiased,  unprejudiced,  and  im- 
partial jury  should  in  every  case  be  provided.  If  jurors 
objectionable  in  the  particulars  here  stated  are  permitted 
to  serve,  this  case  must  become  a  precedent  fw  others 
sure  to  foUoW)  and  thus  the  impairment  of  the  right  will 
insidiously  gain  such  a  foothold  that  the  right  itself 
would  in  time  become  the  mere  echo  of  a  voice,  a  shadow, 
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not  substance,  and  as  4dle  as  a  painted  ship  on  a  painted 
ocean.'  These  objectionable  jurors  are  no  doubt  good 
men  and  representative  citizens,  perfectly  conscientious  in 
the  belief  they  expressed  of  an  ability  to  be  indiflfereni 
bv^tween  the  state  and  the  defendant,  notwithstanding  the 
knowledge  they  had  obtained  of  the  facts  and  witnesses  in 
a  court  of  justice  where  they  had  sat  as  jurors  and 
given  their  verdict.  So,  too,  the  action  of  the  learned 
trial  judge,  we  are  persuaded,  was  dictated  by  a  proper 
sense  of  propriety  and  decorum.  But  the  weakness  and 
error  in  the  ruling  lay  in  the  trial  judge  having  that  con- 
fidence in  the  ability  of  the  jurors  to  be  entirely  impar- 
tial under  the  circumstances,  which  confidence  the  jurors 
had  expressed,  each  in  himself.  Having  passed  upon  the 
credibility  dt  witnesses  in  a  similar  case  upon  substan- 
tially the  same  testimony,  and  having  theretofore  ren- 
dered a  verdict  on  their  oaths,  it  is  not  to  be  believed 
that  they  could  sit  upon  this  case  with  such  an  opinion 
previously  formed  without  it  infiuencing  their  action." 

And  in  McKay  v.  i<tate,  6  Ga.  App.  527,  the  defendant 
and  one  Hickman  were  jointly  accused  of  an  oflfense,  but 
severed  on  the  trial.  Hickman  was  convicted,  and,  on 
the  defendant's  trial,  the  court  permitted  the  state  to  ask 
each  juror  on  his  voir  dire  examination  if  he  had  formed 
or  expressed  an  opinion  as  to  the  guilt  of  the  defendant, 
and  four  stated  that  they  had  and  eight  that  they  had 
not.  The  court  discharged  the  four,  but  permitted  the 
eight  to  serve,  and  this  ruling  was  assigned  as  error.  In 
reversing  the  judgment,  Russell,  J.,  speaking  for  the 
court,  said: 

"In  the  case  at  bar  it  plainly  appears  that  the  two 
offenses  do  involve  the  same  transaction,  inasmuch  as 
the  two  defendants  w^ere  jointly  accused,  and  it  further 
appears  that  the  other  defendant  had  been  convicted. 
Jurors  should  go  into  the  jury  box  entirely  free  from  even 
a  suspicion  of  having  prejudged  the  defendant  or  formed 
any  opinion  upon  his  guilt;  and  where  a  juror  has  par- 
ticipated in  a  verdict  of  guilty  against  another  person 
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charged  with  the  same  offense,  growing  out  of  the  same 
transaction,  and  necessarily  to  some  extent  depending 
upon  the  same  evidence,  he  has,  in  some  degree  at  least, 
prejudged  the  defendant.  See  Jacobs  r,  titatCy  1  Ga.  App. 
519,  wherein  this  court  said:  *It  is  the  duty  of  a  trial 
court  to  see  that  defendants  in  criminal  cases  are  tried 
by  a  jury  such  that  not  even  the  suspicion  of  bias  (lean- 
ing) or  prejudice  (prejudgment)  can  attach  to  any  mem- 
ber thereof.'  Unless  the  jury  be  absolutely  impartial,  the 
jury  system  becomes  an  'awkward  instrument  of  justice,' 
and  the  constitutional  -guaranty  that  'every  person 
charged  with  an  offense  against  the  laws  of  this  state 
*  *  *  shall  have  a  public  and  speedy  trial  by  an  im- 
partial jury'     *     *     *     is  worthless." 

This  rule  is  recognized  in  17  Standard  Ency.  of  Pro- 
cedure, 347 :  "A  juror,"  it  is  said,  "is  incompetent  where 
he  has  sat  on  a  jury  that  tried  another  jointly  indicted  de- 
fendant, even  though  he  says  he  has  formed  no  opinion 
and  can  try  defendant  impartially.'- 

To  the  same  effect,  see  sedition  9106,  Rev.  St.  1913; 
Vnited  States  v.  Smith,  27  Fed.  Cas.  No.  16342b,  p.  1246; 
People  V.  Mol,  137  Mich.  692,  68  L.  R.  A.  871;  Bums  v. 
State,  145  Wis.  373;  Scribner  v.  State  of  Oklahoma,  3 
Okla.  Cr.  Rep.  601,  35  L.  R.  A.  n.  s.  985,  and  notes;  notes 
to  Priestly  v.  State  (19  Ariz.  371)  3  A.  L.  R.  1201;  24 
Cyc.  278,  279. 

We  hold  that  this  case  presents  an  instance  of  implied 
bias,  and  that  the  learned  trial  judge  erred  in  denying  the 
defendant's  challenges  to  the  jurors  who  sat  in  the  Holmes 
trial.  The  judgment  of  the  district  court  is  therefore  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed. 
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Elmont  F.  Preston  v.  State  op  Nebraska. 

Filed  Octobeb  14,  1931.    No.  21952. 

1.  SvldeiLca  examined,  and  held  insnfficient  to  support  the  verdict. 

2.  Parent  and  Child:  FAiLtntE  to  Suffobt  Child:  Wilfitl  Neglect. 
The  failure  of  the  husband  to  furnish  his  wife  money  for  the 
maintenance  of  a  two  months  old  Infant  born  in  the  home  of 
her  parents,  after  she  had  left  the  matrimonial  domicile  without 
cause  and  contrary  to  his  wishes,  is  not  in  itself  wilful  neglect 
or  refusal  to  provide  for  such  child,  within  the  meaning:  of  sec- 
tlon  8614,  Rev.  St.  1913. 

3.  Oriminal  Law:  Action  fob  Abandonment:  Venue.  The  county  in 
which  the  matrimonial  home  or  domicile  of  the  husband  and  wife 
is  located  fixes  the  venue  of  a  case  prosecuted  under  seoUan  8614, 
Rev.  St.  1913,  and  such  case  cannot  be  instituted  in  another 
county. 

4.  Husband  and  Wife:  Domicile.  The  husband  has  the  right  to  es- 
tablish the  matrimonial  domicile,  and  it  is  the  duty  of  the  wife  to 
recognize  that  fact. 

5.  Parent  and  Child:  Abandonment:  Application  of  Statute.  No 
inflexible  rule  can  be  laid  down  for  the  application  of  section 
S614,  Rev.  St.  1913;  each  case  must  be  decided  on  its  own  merits; 
the  statute  was  enacted  for  a  wise  purpose,  but  is  capable  of 
abuse  and  of  being  made  an  instrument  of  intolerable  oppression. 

6.  Penal  fltatutes:  Constbuction.  It  is  elementary  that  pemU  stat- 
utes  are  inelastic  and  must  be  strictly  construed;  they  are  never 
extended  by  implication. 

Error  to  the  district  court  for  Otoe  county :    Jambs  T. 
Beglby^  Judge.    Reversed. 

D,  W,  Livingston,  for  plaintiff  in  error. 

Clarence    A.    Davis,    Attorney    General,    and    Masmi 
Wheeler,  contra. 

Heard  before  Mobrissby^  O.J.,  Rose  and  Ax-dmch^  JJ., 
Allen  and  Rbdick^  District  Judges. 

Allbn^  District  Judge. 

The  plaintiff  in  error,  Elmont  F.  Preston,  was  convicted 
of  the  crime  of  abandoning  and  wilfully  neglecting  and 
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refusing  to  provide  for  his  minor  cbild^  Robert  Elmont 
Preston,  under  section  8614,  Rev.  St.  1913,  and  from  & 
judgment  of  guilty  on  the  verdict  and  a  sentence  to  one 
year's  imprisonment  in  the  penitentiary,  he  has  brought 
the  case  to  this  court  for  review.  For  convenience,  the 
parties  will  remain  classified  as  they  were  in  the  district 
court. 

January  28,  1921,  the  county  attorney  filed  a  com- 
plaint in  the  diistrict  court  for  Otoe  county  containing 
two  counts,  the  first  charging  that  the  defendant,  on  or 
about  May  26,  1920,  in  said  county,  wilfully  and  feloni' 
ously  refused  and  neglected  to  support,  maintain  and  pro- 
vide for  his  wife,  and  the  second  reading  as  follows : 

"And  the  said  (Jeo.  H.  Heinke,  county  attorney  within 
and  for  the  county  mid  state  aforesaid,  for  further  com- 
plaint and  information  makes  upon  his  oath  as  aforesaid, 
and  says  that  on  or  about  May  26,  1920,  that  Elmont  F. 
Preston,  then  and  there  being  in  said  county  as  aforesaid, 
and  then  and  there  being  the  father  of  Robert  E.  Preston, 
aged  two  months,  then  and  there  being  in  said  county, 
and  being  a  minor,  did  then  and  there  without  good 
cause  unlawfully,  wilfully  and  feloniously  abandon  the 
said  Robert  E.  Pi*eston,  his  minor  child,  and  did  then  and 
there  unlawfully,  wilfully  and  feloniously  neglect  to  sup- 
port,  maintain  and  provide  for  said  Robert  E.  Preston, 
his  said  minor  child,  although  of  sufficient  ability  so  to 
do,  contrary  to  the  form  of  the  statutes  in  such  cases 
made  and  provided  and  against  the  peace  and  dignity  of 
the  state  of  Nebraska." 

It  does  not  appear  when  the  prosecution  was  insti- 
tuted. At  the  conclusion  of  the  state's  case,  the  court 
directed  a  verdict  for  the  defendant  on  the  first  count, 
and  we  have  to  deal  only  with  the  case  stated  in  the  sec- 
ond: The  state  introduced  two  witnesses.  May  Preston, 
wife  of  the  defendant,  and  Margaret  Gaskell,  her  mother; 
while  the  defendant  testified  in  his  own  behalf,  and  in- 
troduced the  testimony  of  W.  R.  Holly,  Louise  Schnittker, 
and  his  mother,  Mrs.  W.  J.  Preston. 
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The  pivotal  facts  are  not  in  dispute  and  are,  in  sub- 
stance, these:  The  defendant  and  May  Gaskell  were 
married  in  Kansas  City,  Missouri,  March  10,  1015,  and 
sometime  thereafter,  probably  in  1&17,  moved  to  Kearney, 
Nebraska,  where  the  defendant  purchased  and  furnished 
a  comfortable  live-room  house  for  his  family,  and  en- 
gaged in  the  occupation  of  garageman  as  a  means  of  sup- 
porting himself  and  wife  and  paying  a  mortgage  debt 
upon  his  home.  October  21,  1919,  a  quarrel  arose  be- 
tween tliem,  because,  in  his  absence,  she  had  purchased  a 
rug  which  he  insisted  was  unnecessaiy  and  inadvisable, 
inasmuch  as  the  house  was  carpeted  and  his  income  lim- 
ited ;  and,  (,ver  the  defendant's  protest  and  contrary  to  his 
wishes,  she  left  home  in  anger  and  reached  her  parents' 
home  the  next  day.  She  left  her  work  undone  and  the 
dishes  unwashed  on  the  table.  She  was  enceinte  at  the 
time,  and  her  child  was  born  in  Otoe  county,  March  6, 
1920,  and  it  was  a  little  over  two  months  old  when,  it  is 
said,  the  defendant  abandoned  it.  After  the  prosecuting 
witness  left  Kearney,  the  defendant  kept  the  home  open 
and  continued  to  occupy  it  until  some  time  in  July,  1920. 
She  returned  in  November,  1919,  and  remained  a  week  or 
more  and  then  went  back  to  her  parents.  The  defendant 
never  lived  or  had  a  residence  in  Otoe  county,  nor  was  a 
home  established  there.  He  visited  his  wife  and  baby  in 
March,  April,  and  May,  1920,  and  on  his  last  visit,  May 
19,  1920,  he  remained  with  his  wife  and  child  in  the  home 
of  her  parents  for  a  few  houi*s,  at  which  time  their  dif- 
ferences were  talked  over,  and  it  was  agreed  that,  on  ac- 
count of  the  trouble  they  had  had  in  Kearney,  they  could 
not  return,  and  did  not  want  to  live  in  Nebraska  City, 
and  that  the  Kearney  property  and  its  contents  should  be 
sold  and  a  residence  established  elsewhere;  but  no  place 
was  agreed  upon.  She  testified  that  he  said  she  should, 
in  the  meantime,  live  with  her  parents:  "Well,  we  didn't 
expect  to  establish  a  residence  here,  but  I  was  to  stay 
here  until  he  came  after  me,  and  this  was  to  be  my  home 
until  he  came  and  got  me.     ♦     ♦     ♦     Well,  I  was  to  live 
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there  with  mother  until  he  came  and  got  me."  The  de- 
fendant gave  his  wife  |75  with  which  to  pay  expenses  in- 
cident to  her  lying-in  sickness.  Pursuant  to  the  under- 
standing of  May  19,  1920,  the  Kearney  home  and  its  con- 
tents were  sold  in  July,  after  which  the  defendant  went 
to  Imperial,  ^Nebraska,  and  for  two  months,  probably, 
there  was  no  correspondence  between*  them.  There  is  no 
testimony  that  any  specific  demand  for  money  w^as  made 
on  the  defendant  for  the  support  or  maintenance  of  the 
child,  but  there  is  some  testimony  that  the  prosecuting 
witness  wrote  him  for  money,  while  he  testified  that  he 
sent  her  some,  but  the  amount  is  not  stated.  There  is  no 
testimony  that  the  child  needed  additional  shelter,  cloth- 
ing, a  nurse,  or  anything  else.  It  drew  nourishment  from 
its  mother;  inesuniptively  it  slept  with  her  in  the  same 
bed  and  un<ler  the  same  roof.  Its  requirements  must,  of 
necessity,  have  been  few  and  simple.  There  is  no  evi- 
dence tending  to  show  that  any  request  was  made  of  the 
defendant  for  money,  apart  from  that  which  the  prosecut- 
ing witness  was  to  use  for  herself.  There  was  no  excuse 
for  Mrs.  Preston  leaving  her  Kearney  home.  The  fact 
that  her  husband,  during  their  quarrel  over  the  rug,  may 
have  said  that  if  she  left  it  would  be  final  and  she  could 
not  return,  and  that  he  advertised  her,  did  not  seem  to 
have  any  effect,  as  she  returned  and  remained  for  many 
days.  That  she  did  not  intend  to  establish  a  residence 
in  Otoe  county  is  manifest  from  her  admitted  statement 
to  her  mother-in-law :  "I  told  her  I  would  go  back.  Q. 
Did  you  go  back  after  that?  A.  Yes,  sir;  shortly  after 
that  I  went  up  to  Kearney;  within  a  week  or  two. 
*  *  *  Q.  You  did  express  a  wish  to  that  effect,  didn't 
you,  Mrs.  Preston?  A.  I  did."  But  it  does  not  appear 
that  she  communicated  the  wish  to  her  husband,  or  that 
he  knew  of  her  desire.  But,  apart  from  this,  the  conduct 
of  the  husband,  however  unnecessary  and  uncalled  for, 
furnished  no  excuse  for  her  desertion  of  her  home. 

That  part  of  section  8614,  Rev.  St.  1913,  applicable  to 
this  case,  is  as  follows:    "Whoever  abandons  his  or  her 
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legitimate  or  illegitimate  child  or  children  under  the  ag^ 
of  sixteen  yeai*s,  and  wilfully  neglects  or  refuses  to  pro- 
vide for  such  child  or  children,  shall,  upon  conyiction,  be 
deemed  guilty  of  a  desertion  and  be  punished  by  impris- 
onment in  the  penitentiary  for  not  more  than  one  year, 
or  by  imprisonment  in  the  county  jail  for  not  more  than 
six  months." 

The  defendant's  failure  to  send  money  to  the  prosecut- 
ing witness  on  her  request  seems  to  have  been  considered 
as  an  abandonment  and  wilful  neglect  or  refusal  to  pro- 
vide for  his  minor  child.  This  is  a  non  sequitur  and  the 
interpretation  is  incorrect.  The  defendant  left  with  his 
wife's  consent  and  there  is  nothing  to  show  that  hie  was 
then  or  thereafter  informed  that  the  child  needed  any- 
thing. Of  course,  the  defendant  owed  the  child  the  duty 
*^to  provide  for"  it ;  but  to  convict  him,  it  was  necefisarj* 
to  prove  that  it  was  in  necessitous  circumstances.  He 
was  not  required  to  send  the  prosecuting  witness  money 
'*to  provide  for  such  child,"  as  he  might  provide  for  it 
directly  or  by  establishing  a  credit  where  articles  suit- 
able to  its  condition  could  be  purchased.  The  failure  or 
refusal  of  the  husband  to  send  the  prosecuting  witness 
money  on  her  demand  was  not  the  commission  of  a  crime. 
The  phrase,  ^Svhoever  abandons  his  ♦  ♦  »  child 
*  *  *  under  the  age  of  sixteen  yeai*s,  and  wilfully 
neglects  or  refuses  to  provide  for  such  child,"  shall  be 
guilty  of  the  crime  of  desertion,  is  elliptical.  "Wilfully 
neglects  or  refuses  to  provide"  what?  Not  money,  but 
those  things  that  were  necessary  to  the  comfort,  health 
and  protection  of  an  infant  slightly  over  two  months  of 
age.  The  state  made  no  attempt  to  show  that  the  de- 
fendant had  neglected  or  failed  in  this  respect.  No  in- 
flexible rule  can  be  laid  down  in  cases  of  this  kiad;  eaeh 
must  be  decided  on  its  own  merits.  The  statute  was  en- 
acted for  a  wise  purpose,  but  is  capable  of  abuse  aad  be- 
ing made  an  instrument  of  intolerable  oppressioQL.  It  is 
elementary  that  penal  statutes  are  inelastic  and  mi»t  be 
strictly  construed;  they  are  never  extended  by  iiaplica- 
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tion.  Andrews  v.  United  States,  2  Story  (U.  S.  C.  C.) 
202,  1  Fed.  Cas.  No.  381,  p.  904.  The  testimony  is,  in 
our  judgment,  insu£9cient  to  support  the  verdict. 

The  defendant  urges  that  the  venue  was  laid  in  the 
wrong  county,  and  that  the  district  court  for  Otoe  county 
had  no  jurisdiction  of  the  case.  It  is  elementary  that, 
notwithstanding  modern  statutes  have  greatly  changed 
the  status  of  married  women,  the  husband  is  the  head  of 
the  family  and  has  the  right  to  Choose  the  matrimonial 
domicile,  and  this  right  must  be  recognized  by  the  wife. 
The  matrimonial  domicile  of  the  defendant  and  his  wife 
May  26,  1920,  when  it  is  claimed  he  committed  the  of- 
fense, was  in  Buffalo  county.  In  Cuthbertaon  v.  State, 
72  Neb.  727,  it  is  said :  "The  county  in  which  the  home 
is  fixes  the  venue  of  the  offense."  That  case  was  well  con- 
sidered and  has  stood  the  test  for  nearly  17  years,  and  is 
vindicated  by  the  ruling  in  State  v.  Smith,  145  La.  918; 
State  V.  Jtisttts,  85  Minn.  114;  State  v.  Baurens,  117  La. 
136 ;  State  v.  Fick,  140  La.  1063 ;  In  re  Roherson,  38  Nev. 
326;  State  v.  Dangler,  74  Ohio  St.  49;  State  v.  Dvaraoek, 
140  la.  266;  In  re  Price,  168  Mich.  527.  Section  9024, 
Kev.  St,  1913,  provides,  "All  criminal  cases  shall  be  tried 
in  the  county  where  the  offense  was  committed,''  and  if 
the  county  in  which  the  home  was  fixes  the  venue  of  the 
offense,  if  any,  it  is  clear  that  the  district  court  for  Otoe 
county  was  without  jurisdiction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Bevbbsed. 


Ck)RNBUUs  F.  Beeler  bt  al.^  appbixees^  v.  Supreme  Tribe 

OP  Bbn  Hur^  appellant. 

FOJBD  OcTOBKB  14,  1921.    No.  21600. 

Insurance:  Application:  Repbesrktations  and  Waebanties.  Certain 
statements,  eensistlng  of  questions  and  answers  in  an  M^pUca- 
tion  for  insurance,  set  out  in  tbe  opinion,  examined,  and  held  to 
be  representations,  and  not  warranties;  that,  in  order  to  estaNisfa 
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a  defense  based  on  the  alleged  falsity  of  said  statements,  it  is 
incumbent  on  the  defendant  to  prove  that  said  questions  were 
asked  and  answered  by  assured  as  written  in  the  application; 
that  they  were  false  in  some  respect  material  to  the  risk;  that 
they  were  made  by  the  assured  knowingly  with  the  intent  to 
deceive;  that  the  defendant  relied  upon  said  representations  and 
was  deceived  by  them  to  its  injury. 

Appeal  from  the  district  court  for  Furnas  county: 
Charles  E.  Eldred^  Judge.    Affirmed  as  modified. 

Garlow  &  Long  and  11.  J.  Hdtyer,  for  appellant. 

Lambe  d  Butler  and  J.  F.  Fults,  contra. 

Heard  before  Letton^  Dean  and  Day,  JJ.,  Clements 
and  Morning,  District  Judges. 

Clements  (E.J.),  District  Judge. 

This  action  was  brought  by  the  plaintiffs^  as  guardians 
of  Margaret  E.  Axtell,  minor  daughter  and  beneficiary  of 
J  Edward  Axtell,  deceased,  on  a  beneficiary  certificate  for 
f 2,000  issued  on  June  23,  1916,  by  defendant  to  said  J. 
Edward  Axtell,  who  died  April  1,  1917.  From  a  verdict 
and  judgment  in  favor  of  plaintiffs,  defendant  appeals. 

The  petition  is  in  the  usual  form  employed  in  such  a 
case,  and  all  the  material  allegations  thereof  are  ad- 
mitted in  defendant's  amended  answer.  Defendant  pleads 
fraud  on  the  part  of  the  assured  in  procuring  said  insur- 
ance as  a  defense  to  the  action.  The  substance  of  the 
allegations  in  the  answer  on  which  this  defense  is  based 
is  that  Axttll  made  a  written  application  for  membership, 
which  is  a  part  of  the  insurance  contract,  in  which  ap- 
pears the  following  questions  and  answers  thereto  by  ap- 
plicant, to  wit:  "How  long  since  you  consulted  or  were 
attended  by  a  physician?  One  year."  "For  what  disease? 
La  grippe."  '^Have  you  had  any  severe  illness  or  injury 
not  mentioned  above?  No."  That  said  answers  were 
false  and  fraudulent;  that  assured  well  knew  that  he  had 
been  treated  shortly  before  for  bronchitis  and  pneumonia ; 
that  prior  to  the  date  of  said  application  applicant  was 
suffering  from  heart  trouble  and  was  in  a  weakened  con- 
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iiition,  which  he  well  knew,  and  failed  to  reveal  said  facts 
to  defendant,  all  of  which  were  unknown  to  it;  that  said 
fraudulent  misrepresentations  and  concealment  were  in- 
tentional for  the  purpose  of  deceiving  defendant;  and 
that,  if  it  had  known  the  truth  in  regard  to  said  matters, 
it  would  not  have  accepted  said  Axtell  as  a  beneficiary 
member.  In  the  reply  plaintiffs  deny  every  allegation  in 
the  answer,  and  allege  that  at  the  time  said  certificate  was 
issued,  prior  thereto,  and  during  the  lifetime  thereof,  de- 
fendant had  full  knowledge  of  the  true  physical  condition 
of  assured,  and  with  such  knowledge  collected  and  re- 
tained all  monthly  dues  on  said  certificate. 

Under  the  rule  for  distinguishing  between  representa- 
tions and  warranties  in  an  application  for  insurance  laid 
down  in  ^tna  Ins,  Co.  v.  Simmons,  49  Neb.  811,  and  fol- 
lowed in  Kettenbach  t\  Omaha  Life  Ass-n,  49  Neb.  842, 
.^tna  Life  Ins.  Co.  v.  Rchlaender,  68  Neb.  284,  Goff  v. 
i^iiprenie  Lodge^  Royal  Achates,  90  Neb.  579,  Yo^ida  v. 
Royal  Neighbors  of  America,  96  Neb.  730,  and  other  cases, 
we  have  no  hesitancy  in  holding  that  the  statements  of 
assureil  in  the  application  complained  of  are  i-epresenta- 
tions,  and  not  warranties.  It  is  apparent  that  defendant 
entertained  the  same  opinion  when  it  filed  its  amended 
answer  herein,  for  the  defense  therein  pleaded  is  not 
that  of  a  breach  of  warranty,  but  is  that  of  fraud  and  de- 
ceit on  the  part  of  the  applicant  in  making  said  alleged 
false  answers  and  misrepresentations,  which  defendant 
alleges  were  made  intentionally  for  the  purpose  of  de- 
ceiving defendant. 

The  chief  distinction  between  a  warranty  and  a  repre- 
sentation in  insurance  law  is  that  the  former  is  the  asser- 
tion by  the  assured  of  some  fact,  on  the  literal  truth  of 
which  the  validity  of  the  policy  depends,  without  regard 
to  the  materiality  of  such  fact;  while  a  representation  is 
also  the  assertion  by  the  assured  of  a  fact,  but  the  validity 
of  the  policy  does  not  depend  upon  the  literal  truth  of 
said  assertion,    ^tna  Ins.  Co.  v.  Simmons,  supra. 

In  the  case  at  bar  the  defendant  treated  the  answers 
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complained  of  a8  representations,  pleaded  their  falsity, 
alleged  that  said  false  statements  were  knowingly  and 
intentionally  made  to  deceive  defendant;  and,  in  order  to 
establish  such  defense,  it  was  incumbent  on  the  defendant 
to  prove  that  said  questions  were  asked  and  answered  by 
assured  as  ivritten  in  the  application ;  that  they  were  false 
in  some  respect  material  to  the  risk;  that  they  were  made 
by  the  assured  knowingly  with  the  intent  to  deceive;  that 
the  defendant  relied  upon  said  representations  and  was 
deceived  by  them  to  its  injury.  Ketteiibach  v.  O^nahm 
Life  Ass^n,  supra;  ^tna  Life  Ins.  Go.  v.  Behlaender, 
supra;  Rev.  St.  1913,  sec.  3187.  Defendant  recognized 
the  correctness  of  the  foregoing  propositions  and  on  the 
trial  assumed  the  burden  and  introduced  evidence  tend- 
ing to  prove  all  of  th^n. 

In  their  brief  counsel  for  defendant  have  abstracted  the 
evidence  introduced  by  them  to  prove  the  answers  to  the 
questions  complained  of  were  false  and  that  assured  knew 
that  they  were  false.  The  only  evidence  referred  to  or 
offered  to  prove  that  it  had  not  been  one  year  before  the 
date  of  the  application  since  Axtell  had  consulted  or  was 
attended  by  a  physician  is  the  testimony  of  Dr.  Barta. 
This  witness  testified  that  he  made  an  examination  of 
assured  some  time  in  the  year  1916;  that  he  did  not 
know  and  would  not  say  whether  it  was  before  June  or 
not.  On  being  asked  whether  he  would  say  it  was  in  the 
first  or  last  half  of  the  year  1916,  he  answered  that,  if  he 
was  to  guess,  he  would  put  it  in  the  first  half,  but  that  he 
could  not  say  definitely  when  it  was.  Fraud  is  not  pre- 
sumed and  cannot  be  established  by  the  guess  of  a  wit- 
ness. This  evidence  falls  far  short  of  proving  concluMve- 
ly  the  falsity  of  said  answer. 

To  prove  the  falsity  of  assured's  answer  to  the  question, 
^'Have  you  had  any  severe  illness  or  injury  not  mentioned 
above  ?'^  counsel  refer  to  the  testimony  of  the  witness 
Beranek  to  the  effect  that,  in  the  fall  of  1916,  Axtril  was 
sick  and  told  witness  that  he  had  dropsy;  a]Bo  the  testi- 
mony of  Drs.  Brewster,  Green,  and  Week.    Dr.  Brewster 
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testified  that  he  had  treated  assured  for  heart  trouble  in 
September,  1014;  Dr.  Green,  that  he  had  treated  him 
about  the  same  time  for  bronchial  pneumonia;  and  Dr. 
Week,  that  he  had  treated  him  in  the  spring  of  1915  for 
pneumonia.  There  is  no  evidence  to  show  whether  the 
sickness  testified  to  by  the  witness  Beranek  was  of  long 
or  short  duration.  *  It  evidently  was  not  very  serious,  as  it 
is  not  shown  that  a  doctor  was  called,  and  none  of  the 
physicians  testified  that  Axtell  had  dropsy  or  that  he  was 
ever  treated  therefor.  Not  one  of  said  physicians  testi- 
fied that  he  informed  assured  what  he  was  treating  him 
for,  and  the  only  competent  evidence  to  show  that  assured 
knew  he  had,  or  had  been  treated  for,  any  of  the  diseases 
mentioned  by  the  doctors  is  wholly  circumstantial.  As- 
sured did  not  die  of  dropsy  or  pneumonia,  but  of  mitral 
and  bicuspid  insufficiency  and  tuberculosis.  None  of  the 
doctors  claim  to  have  treated  assured  for  tuberculosis  bet- 
fore  the  date  of  his  application,  and  only  one.  Dr. 
Brewster,  for  heart,  trouble,  and  his  treatment  was  in 
September,  1914.  This  doctor  does  not  state  whether  the 
trouble  was  severe  or  not,  whether  it  was  of  short  or  pro- 
longed duration,  whether  assured  was  confined  to  his  bed 
or  not,  and  whether  the  doctor  saw  or  treated  him  on 
more  than  one  day.  If  assured  did  have  heart  trouble 
in  September,  1914,  it  would  seem  *that  it  was  not  serious, 
as  Dr.  Newbecker's  examination,  made  in  June,  1916, 
shows  the  heart  to  have  then  been  in  good  condition,  and 
the  doctor  said  that,  if  assured  had  heart  trouble  at  that 
time,  it  was  latent,  as  she  was  unable  to  detect  it.  If  a 
trained  physician  was  unable  to  discover  any  heart 
trouble,  how  can  it  be  said  that  assu red's  heart  was  dis- 
eased, and  that  he  knew  it? 

The  question  of  whether  assured  had  had  any  severe 
illness  is  one  of  fact  for  the  jui'y.  "A  jury  is  not  war- 
ranted in  arbitrarily  or  capriciously  rejecting  the  testi- 
uiony  of  a  witness,  but  neither  are  they  required  to  accept 
and  give  effect  to  testimony  which  they  find  to  be  unre- 
liable,  although   it   may   be  uncontradicted."     State   v. 
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Wood^,  102  Kan.  499.  The  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testimony  was  for  the 
jury  to  determine,  and  we  are  not  prepared  to  say  that 
its  finding  on  this  question  of  fact  is  so  clearly  wrong 
as  to  require  a  reveraal  of  the  judgment. 

We  have  read  all  the  evidence  i*eceived,  that  offered  and 
excluded,  the  objections  thereto,  and  find  no  prejudicial 
error  in  the  rulings  of  the  court  thereon. 

Defendant  requested  the  court  to  submit  four  special 
interrogatories  to  the  jury,  which  request  was  refused, 
and  this  refusal  is  alleged  to  be  error.  The  submission 
of  special  inten-ogatories,  when  requested,  is  within  the 
discretion  of  the  court  {Unroll  v.  Union  P.  R,  Co,,  99 
Neb.  170),  and  the  refusal  to  submit  the  interrogatories 
requested  by  defendant  herein  was  not  an  abuse  of  such 
discretion. 

Defendant's  contention  that  the  court  erred  in  refusing 
to  give  its  requested  instruction  No.  5,  and  in  giving  in- 
structions Nos.  3  and  4  by  the  court,  may  be  properly  con- 
sidered together.  The  substance  of  said  requested  in- 
struction is  eml)odied  in  instruction  No.  3,  given  by  the 
court.  It  contains  a  clause  which  appears  to  be,  in  sub- 
stance, the  same  as  the  clauses  in  said  instructions  Nos. 
3  and  4,  given  by  the  court,  complained  of;  and  the  de- 
fendant will  not  be  permitted  to  take  advantage  of  an  al- 
leged error  in  giving  instinictions  because  of  a  proposi- 
tion therein  which  is  substantiallv  like  the  one  in  the  in- 
struction  requested  by  it. 

Counsel's  assignment  and  presentation  in  this  brief  of 
the  alleged  erroi-s  of  the  court  in  refusing  to  give  instruc- 
tions Nos.  6,  7,  8,  and  9,  requested  by  defendant,  are  so 
vague  and  indefinite  that  they  do  not  merit  consideration. 
However,  an  examination  of  said  instructions  shows  that 
some  of  them  are  based  on  the  theory  that  the  answers  to 
the  questions  in  the  application  complained  of  are  war- 
ranties; that  some  assume  facts,  and  thus  invade  the 
province  of  the  jury;  and  that  all  of  the  connect  legal 
propositions  stated  therein  applicable  in  this  case  are  em- 
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bodied  in  and  covered  by  the  instructions  given  by  the 
court. 

Counsel  do  not  contend  that  instruction  No.  5,  given  by 
the  court,  is  not  a  correct  statement  of  the  law,  but  insist 
that  it  is  not  supported  by  the  evidence.  This  instruc- 
tion is  evidently  based  upon  plaintiflf's  theory  that  de- 
fendant failed  to  prove  that  the  answers  written  in  the 
application  by  Dr.  .Newbecker  were  made  by  deceased,  or 
that  he  signed  part  II  of  said  application.  The  reply 
contained  a  general  denial.  The  burden  of  proving  every 
material  allegation  in  the  amended  answer  rested  upon 
defendant.  Among  these  are  the  allegations  that  assured 
made  a  written  application  in  which  were  his  answers  to 
questions  alleged  to  be  false;  and  counsel  for  plaintiff 
contend  that  Dr.  Newbecker's  testimony  proves  that  the 
answers  in  the  application  are  the  answers  of  the  doctor, 
and  not  those  of  assured.  However,  the  giving  of  an  in- 
struction which  is  not  applicable  to  the  issues  or  evi- 
di.nce  will  not  work  a  reversal  of  a  judgment  unless  the 
rights  of  the  complaining  party  were  pi-ejudiced  thereby. 
BurUngton  d  M.  /?.  R.  Co.  i\  Oorsuch,  47  Neb.  767;  Mc- 
Clellan  v.  Hcin,  5<>  Neb.  600.  We  perceive  no  prejudice  re- 
sulting to  defendant  from  the  giving  of  said  instruction 
which  requires  a  reversal  of  the  judgment  herein. 

We  do  not  think  that  counsel's  criticism  of  instructions 
Nos.  G,  7,  8,  and  9,  given  by  the  court,  is  justified,  or 
that  the  giving  of  same  constitutes  prejudicial  error.  It 
devolved  upon  defendant  to  prove  that  the  answers  com- 
plained of  were  made  by  assured,  and  that  he  had  there- 
tofore had  a  ^^severe  illness''  within  the  correct  meaning 
of  that  term ;  and  it  was  not  error  for  the  court  to  define 
^'Revere  illness,"  nor  to  put  the  burden  of  proof  upon  de- 
fendant, as  was  done  in  instructions  Nos.  6  and  7. 

Instruction  No.  8  appears  to  correctly  state  the  law; 
and  counsel's  criticism  of  instruction  No.  9,  which  they 
say  ^4n  general  terms  states  the  law,"  is  hypercritical. 

We  find  that  the  amount  allowed  the  plaintiffs  by  the. 
trial  court  as  attorneys'  fees  is  excessive  and  should  be 
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reduced  to  $350.  It  Is  therefore  ordered  that  said  amount 
for  attoi-neys'  fees  be,  and  the  same  is,  hereby  reduced  t<i 
fdfiO;  and  the  judgment  of  the  trial  courts  as  thus  modi- 
fied, is  affirmed ;  and  an  attorney  fee  of  $150  allowed 
plaintiffs'  attorneys  in  this  court. 

Affirmed  as  modified. 


MiciiaeIj  Mullaij.y^  appellee,  v.  George  Haslam^  ap- 

nSLLANT. 

Filed  October  14,  1921.    No.  216S9. 

1.  N6glig«iic«:  Instructions.  Record  examined,  and  held  that  the 
court  did  not,  in  instructions  Nos.  1  and  6,  given  on  its  own 
motion,  and  referred  to  in  the  opinion,  submit  allegations  of 
negligence  where  no  evidence  was  offered  in  support  thereof. 

2.  Appeal:  Failure  to  Request  Ixstbuction.  Where  the  basis  of 
plalhtilTs  cause  of  action  was  the  alleged  negligent  operation  by 
defendant  of  his  car  in  violation  of  an  ordinance,  and  where  the 
court's  instructions  did  not  specifically  point  out  the  particular 
provisions  of  the  ordinance  alleged  to  have  been  violated,  but  did 
in  a  general  way  submit  their  violation  as  alleged  in  the  peti- 
tion, the  defendant,  having  failed  to  ask  specific  instructions 
thereon,  cannot,  on  appeal,  complain  of  the  court's  ihstructlons. 

3.  :  Instructions.  Error  cannot  be  predicated  upon  the  giv- 
ing of  an  instruction  substantially  similar  to  one  requested  by 
the  party  seeking  to  reverse  the  judgment.  Instructions  given 
by  the  court  on  its  own  motion  and  those  given  by  the  court  at 
the  request  of  the  defendant  and  appearing  in  the  opinion,  held 
to  present  to  the  jury  substantially  the  same  issues. 

4.  Damages:  Remittitur.  Evidence  examined,  and  held  that,  while 
the  verdict  is  excessive,  it  was  not  the  result  of  passion  or  preju- 
dice, and,  if  a  remittitur  be  filed  in  the  amount  stated  in  the 
opinion,  the  judgment  of  the  lower  court  will  be  affirmed  in  that 
amount. 

Appeal   from    the   district    court    for    Dodge    county: 
Frederick  W.  IU'Tiyjx,  Ji'Dge.     Affirmed  on  conditiofi. 

Coiirtright,  Sidner,  Lee  <&  Jones  and  Kennedy y  IloUand, 
DeLary  &  JfcLauffhlin,  for  appellant. 
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J.  E.  Daly  and  J.  C.  Cook,  contra. 

Heard  before  Morri^ey^  C.J.,  Rose  and  Flansburg, 
JJ.,  Dickson  and  Troup.  District  Judges. 

Dickson,  District  Judge. 

This  case  was  begun  in  the  district  court  for  Dodge 
county  to  recover  damages.  The  plaintiff  allied  that 
the  defendant  negligently  and  carelessly  ran  into  and 
collided  with  the  coal  wagon  In  which  he  was  riding, 
thereby  permanently  injuring  him.  A  trial  was  had  to  a 
jury,  which  resulted  in  a  verdict  for  plaintiff  for  |6,000, 
upon  which  judgment  was  entered,  and  defendant  ap- 
peals to  this  court. 

It  appears  that  plaintiff  was  assisting  his  son  in  haul- 
ing coal  to  the  electric  light  plant  situated  on  the  west 
side  of  Main  street  in  the  city  of  Fremont,  the  son  doing 
the  hauling  and  unloading,  and  the  father  loading  the 
wagons  from  the  cars  at  the  railroad  track.  Access  to 
the  light  plant  was  by  an  alley  running  east  and  west 
and  to  the  south  and  leading  to  and  from  Main  street. 
After  delivering  the  last  load  of  coal,  which  was  about 
midnight^  the  plaintiff  and  his  son  started  for  home,  trav- 
eling the  alley  from  the  light  plant  to  Main  street,  where 
they  turned  south  along  the  west  side.  At  this  time  the 
defendant  was  driving  to  the  north  on  Main  street  in 
his  automobile,  and,  at  a  point  where  the  team  and  wagon 
was  turned  into  Main  street,  the  defendant's  car  struck 
the  tongue  of  the  wagon,  knocking  down  one  or  both 
liorses,  and  throwing  the  plaintiff  down  in  the  wagon, 
injuring  him. 

Plaintiff  predicates  his  cause  of  action  upon  a  violation 
by  defendant  of  certain  ordinances  of  the  city  of  Fre- 
mont, afi  well  as  the  laws  of  the  state.  It  is  charged  by 
plaintiff  in  his  petition  that  the  defendant  n^ligently 
iind  carelessly,  and  in  violation  of  the  ordinances  and  the 
laws  of  the  state,  drove  his  car  along  the  west  side  of 
Main  street  at  a  high  and  dangerous  rate  of  speed,  and 
failed  to  keep  a  vigilant  watch  ahead  for  other  vehicles 
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which  were  entering  upon  the  street,  and  failed  to  stop  or 
attempt  to  stop  or  check  the  speed  of  his  car  in  the 
shortest  time  and  space  possible  when  the  defendant  saw, 
or  could  by  the  exercise  of  ordinary  care,  have  seen  the 
team  and  wagon  in  time  to  stop  his  car  and  avoid  the 
collision. 

The  ordinance  referred  to  in  the  petition  and  offered  in 
evidence  contains  many  provisions  that  are  not  material 
in  the  consideration  of  this  case,  and  only  those  that 
bear  upon  the  issuer  will  be  noticed.  The  ordinance  pro- 
vides that  vehicles  shall  be  driven  in  a  careful  manner, 
with  due  regard  for  the  safety  and  convenience  of  other 
vehicles;  that  vehicles  shall  keep  on  the  right  of  the 
center  of  the  street;  that  vehicles  meeting  shall  pass  to 
the  right;  that  drivers  of  motor  vehicles  shall  have  their 
cars  under  control ;  that  no  veliicle  shall  be  operated  at  a 
greater  rate  of  speed  than  is  reasonable  or  proper,  having 
regard  to  the  traflHc  and  use  of  the  highway,  or  so  as  to 
endanger  the  life  and  limb  of  any  person,  or  in  any  event 
at  a  greater  rate  than  ten  miles  an  hour  in  the  congested 
district,  and  outside  of  the  congested  district  no  car 
shall  be  operate<l  at  a  greater  speed  than  twelve  miles 
an  hour. 

Many  errors  are  assigned,  but  only  those  presented  by 
the  appellant's  brief  will  be  considered.  It  is  contended 
by  the  appellant  in  his  brief  that  the  court  erred  in  giv- 
ing instructions  Nos.  1,  4,  and  6,  and  in  refusing  to  give 
instructions  Nos.  1,  3,  4,  and  5,  requested  by  him;  that 
the  verdict  of  the  jury  is  not  supported  by,  and  is  con- 
trary to,  the  evidence,  and  is  the  result  of  passion  and 
prejudice.  The  assignments  of  error  will  be  considered 
in  the  order  named. 

The  jury  are  told  in  instruction  No.  3  that  the  matters 
contained  in  instruction  No.  1  are  taken  from  the  plead- 
ings and  are  not  evidence.  By  instruction  No.  4  the  jury 
were  instructed  that  the  burden  is  upon  the  plaintiff  to 
prove,  by  a  preponderance  of  the  evidence,  that  the  de- 
fendant was  guilty  of  negligence  in  some  way  or  ways  set 
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out  in  instruction  No.  1,  and  that  such  n^ligence  was 
the  proximatt»  cause  of  plaintiff's  injury,  if  any.  By  in- 
struction No.  1,  the  jury  were  instructed: 

"Plaintiff  claims  the  cause  of  said  collision  was  the 
negligence  of  the  defendant  in  operating  his  automobile 
in  violation  of  the  law  and  the  ordinances  of  the  city  of 
Fremont,  and  in  driving  his  machine  on  the  wrong  side 
of  the  street  at  a  high  and  dangerous  rate  of  speed." 

In  instruction  No.  6  the  court  instructed  the  jury :  "It 
is  the  duty  of  parties  driving  vehicles  upon  the  streets  to 
obey  the  ordinances  of  the  city  and  the  laws  of  the  state 
with  reference  to  such  use  of  public  thoroughfares.  And 
in  this  case,  it  was  the  duty  of  defendant  to  obey  the 
ordinances  of  the  city  of  Fremont  with  reference  to  the 
use  of  its  streets  for  automobiles,  and  also  the  laws  of  the 
state  and  the  usual  rules  of  the  road.  If  you  find  the 
defendant  failed  in  any  or  all  the  above  particulars,  such 
fact  or  facts  should  be  considered  by  you  with  all  other 
evidence  as  tending  to  prove  negligence.'' 

The  appellant  insists  that  the  court,  by  these  instruc- 
tions (Nos.  1  and  6)  submitted  allegations  of  n^ligence 
where  no  evidence  was  introduced  in  support  thereof,  and 
cites  many  decisions  of  this  court  in  support  of  this  con- 
tention. We  have  no  fault  to  find  with  the  rule  an- 
nounced in  these  cases ;  they  state  the  rule  correctly.  But 
were  allegations  of  negligence  submitted  without  evidence 
to  support  them?  We  think  not.  The  theory  of  the 
plaintiff's  case  was  that  the  defendant  was  negligent  in 
driving  on  the  wrong  side  of  the  street  at  a  dangerous  and 
excessive  rate  of  speed,  and  his  failure  to  have  his  car 
under  control,  to  keep  a  vigilant  watch  ahead,  and  that  he 
failed  to  stop  or  check  the  speed  of  his  car  after  seeing  the 
team  and  wagon,  i.r,  by  the  exercise  of  ordinary  care, 
could  have  seen  them.  The  evidence  was  confined  to  these 
issues  as  nearly  as  possible  in  the  trial  of  a  case.  There 
\yas,  however,  evidence  as  to  the  lights  on  the  defendant's 
car,  and  other  matters  pertaining  to  the  car,  its  occupants, 
their  places  of  residence,  the  course  of  travel  before  enter- 
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ing  upoD  Mtin  street,  the  purpose  for  which  defendant 
was  traveling  this  street,  and  many  facts  preceding  and 
succeeding  the  collision,  not  directly  an  issue  in  the  case 
or  alleged  as  a  ground  for  recovei^.  Some  of  theee  acts 
may  haye  been  in  violation  of  some  provision  of  the  city 
ordinance  or  laws  of  the  state,  but  no  recovery  thereon 
was  sought  either  in  the  pleadings  or  the  evidence;  and, 
while  these  were  not  specifically  eliminated  by  the  court 
in  its  instructions  to  the  jury,  they  were  not  presented 
as  issues.  The  basis  of  plaintiff's  cause  of  action  was  the 
alleged  operation  by  defendant  of  his  car  in  violation  of 
the  ordinances  and  the  laws  of  the  state;  and,  while  the 
court's  instructions  did  not  specifically  point  out  the 
particular  provisions  of  the  oi'dinance  alleged  to  hare 
been  violated,  yet  the  instructions  did,  in  a  general  way, 
submit  their  violation  as  alleged  in  the  petition,  and  the 
defendant  cannot  now  complain,  he  having  failed  to  ask 
specific  instructions  thereon.  Olmsted  v.  NolL  82  Neb. 
147. 

Again,  before  a  reversal  could  be  had  for  submitting 
allegations  of  negligence  where  no  evidence  was  intro- 
duced  in  support  thereof,  it  must  appear  that  the  jury 
were  misled  in  their  consideration  of  the  facts  of  the  case. 
Mannion  v.  Talbay,  76  Neb.  570.  Instructions  must  be 
considered  as  a  whole.  A  consideration  of  the  instruc- 
tions given  by  the  court  on  its  own  motion  in  connection 
with  those  given  at  the  request  of  the  defendant  leaves 
him  without  complaint. 

The  following  instruction  (No.  G)  was  given  by  the 
court  at  the  request  of  the  defendant:  **You  are  in- 
sti  noted  that  unless  you  find  the  defendant  guilty  of  neg- 
ligence, in  whole  or  in  part,  as  charged  in  his  petition, 
then  your  verdict  must  be  for  the  defendant,  and  the 
burden  is  on  the  plaintiff  to  prove,  by  a  preponderance 
of  the  evidence  that  the  defendant  was  n^ligent,  and  that 
such  negligence  was  the  proximate  cause  of  plaintiff's 
injury,  and  that  plaintiff  sustained  injuries  as  a  result 
thereof." 
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And,  again,  the  court  was  requested  by  defendant  and 
gave  instruction  No.  7,  which  reads  as  follows :  "You  are 
instructed  that  certain  ordinances  of  the  city  of  Fremont 
have  been  introduced  in  evidence  and  as  to  these  you  are 
instructed  that  the  violation  of  such  ordinances,  if  you 
find  there  was,  does  not  amount  to  negligence  as  a  matter 
of  law,  but  is  a  fact  to  be  considered,  together  with  all  the 
rest  of  the  evidence  in  the  case,  in  determining  whether 
the  defendant  exercised  care." 

By  these  instructions  the  defendant  presented  to  the 
jurj'  substantially  the  same  issue  as  stated  by  the  court  in 
its  instruction  No.  6,  and  thereby  adopted  and  approved 
the  theory  of  the  court,  and,  having  done  so,  he  cannot 
now  complain.  Error  cannot  be  predicated  upon  the 
giving  of  an  instruction  substantially  similar  to  one  re- 
quested by  the  party  seeking  to  reverse  the  judgment. 
Jonascn  r.  Kennedy,  39  Nc^b.  313.  The  complained-of  in- 
structions, when  considered  with  those  given  by  the  court 
on  its  own  motion,  fairly  presented  to  the  jury  the  issues 
as  made  by  the  pleadings  and  the  evidence  and  are  far 
from  being  prejudicial  to  the  defendant. 

Did  the  court  err  in  refusing  to  give  instructions  Nos. 
1,  3,  4,  and  5,  requested  by  defendant?  Instruction  No. 
1  was  a  [>eremptory  instruction  to  find  for  the  defendant. 
By  No.  3,  the  jury  are  instructed  that,  as  to  the  allega- 
tion that  the  defendant  was  operating  his  car  at  a  daji- 
gerous  and  excessive  rate  of  speed,  they  should  find  for 
the  defendant.  By  No.  4,  the  jury  are  instructed  that,  as 
to  the  the  allegation  that  the  defendant  failed  to  keep 
vigilant  watch  ahead,  they  should  find  for  the  defendant. 
And  by  No.  5,  the  jury  are  instructed  to  find  for  the  de- 
fendant on  the  allegation  that  the  defendant  failed  to  stop 
or  attempt  to  stop  or  check  his  speed  and  avoid  the  colli- 
sion. The  giving  of  instructions  Nos.  3,  4,  and  5  would 
have  eliminated  eveiy  question  of  negligence  alleged  in 
the  petition,  other  than  the  allegation  that  the  defendant 
was  negligent  in  traveling  on  the  wrong  side  of  the  street. 
As  to  whether  the  defendant  was  driving  at  a  dangerous 
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rate  of  speed,  and  whether  he  was  looking  ahead,  and 
whether  he  had  his  ear  under  control,  and- whether  he 
failed  to  stop  his  car  when  he  discovered  the  presence  of 
the  team  and  wagon  in  the  street,  or  by  the  exercise  of 
due  care  he  could  have  discovered  them,  were  questions 
of  fact  for  the  consideration  of  the  jury,  and  are  largely 
dependent  upon  the  part  of  the  street  he  was  traveling 
upon  and  the  rate  of  si)eed.  To  a  great  extent,  they  are 
dependent  upon  each  other,  and  not  subject  to  separa- 
tion, and  must  be  considered  together.  These  requested 
instructions  presented  to  the  court  the  sufficiency  of  the 
evidence  on  the  issues  thus  presented.  As  to  these  issues, 
the  evidence  was  conflicting  and  it  was  for  the  jury  to 
pass  upon  them  under  proper  instructions.  The  plain- 
tiff's son,  the  driver  of  the  team,  testified  that  the  de- 
fendant's car  struck  the  wagon  tongue,  knocking  down 
both  of  his  horees;  that  this  happened  as  he  was  driving 
on  the  street  and  just  as  the  horses  stepped  on  the  pave- 
ment, the  hind  wheels  of  the  wagon  being  on-  the  side- 
walk; he  says  he  noticed  the  car  one-half  block  away  (190 
ft.)  to  the  south,  alK)ut  the  middle  of  the  street,  and  that 
he  just  let  the  wagon  drop  down  on  the  street  and  turned 
the  horses  south  and  close  to  the  curb;  that  the  car  was 
traveling  30  miles  an  hour;  that  when  it  struck  the  tongue 
of  the  wagon  it  drove  the  wagon  back  to  the  curb,  knock- 
ing down  both  horses,  one  falling  back  under  the  wagon, 
the  other  falling  out  on  the  street,  the  tongue  being  pulled 
over  him;  that  the  tongue  w^as  driven  into  the  car,  and 
that  fire  flew  out  of  it  and  glass  fell  on  the  street ;  that  he 
turned  the  team  as  fast  as  he  could  after  he  saw  the  light 
of  the  approaching  car;  that  the  car  stopped  100  feet  from 
the  place  of  collision ;  that  the  first  thing  he  did  after  he 
saw  the  car  api)roaching  was  to  jerk  the  hoi'ses  around  to 
the  right;  that  he  got  them  to  the  curb,  the  right-hand 
horse  having  his  hind  feet  against  it;  that  when  he  came 
out  of  the  alley  he  looke<l  first  to  the  north,  and,  just  as 
the  hordes  were  going  down  the  slope,  he  noticed  the  lights 
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from  a  car  coming  from  the  south  on  the  west  side  of  the 
street. 

The  plaintiff  called  as  a  witness  an  employee  in  the 
Monich  garage^  which  was  across  the  street  from  the  place 
of  collision^  who  testified  he  heard  a  crash;  that  he  saw 
tlie  defendant's  car  up  the  street  in  the  middle  or  west  of 
the  middle  of  the  street;  that  the  hind  wheels  of  the 
wagon  were  on  the  sidewalk  and  the  front  wheels  in  the 
gutter,  and  the  horses  were  swung  sharp  to  the  right  over 
against  the  curbing.  An  employee  of  the  electric  light 
plant  testified  that  about  12:30  a.  m.  he  was  sitting  by 
the  side  door,  and  a  coal  wagon  had  just  passed;  a  few 
minutes  later  he  heard  a  terrific  smash ;  that  it  frightened 
his  wife;  that  he  opened  the  door  and  looked  out  and  saw 
the  back  wheels  of  the  coal  wagon  on  the  sidewalk,  and 
noticed  the  left-hand  horse  down  on  the  pavement.  The 
owner  of  the  electric  garage,  where  the  defendant's  car 
was  taken,  testified  that  he  saw  the  defendant's  car  after 
the  collision;  identified  the  radiator  in  court;  said  that 
the  hood  of  the  engine  was  wrinkled  up  '^some  awful 
bad ;"  that  the  main  leaf  of  the  spring  was  doubled  back, 
letting  the  front  wheel  slide  back  and  jamming  the  bolts 
that  held  the  spring  to  the  front  axle;  that  the  front 
lights  were  tipped  back,  smashed  completely;  that  the 
wheel  struck  something,  evidently,  and  that  enough 
weight  came  on  it  that  doubled  the  spring,  kind  of  put  a 
kink  in  it ;  that  the  front  axle  was  out  of  line  from  four 
to  seven  inches,  so  it  was  impossible  to  steer. 

The  defendant  testified  that  from  Military  avenue  he 
was  driving  principally  in  the  middle  of  the  street;  that 
he  slowed  up  a  little  at  the  Cronin  residence  ( this  was  on 
the  west  side  of  Main  street  and  fronting  Main  street),  as 
he  thought  of  putting  one  of  the  occupants  of  the  car 
out  there,  but  that  he  decided  to  go  and  put  her  down 
coming  back;  that  he  saw  nothing  of  the  team  until  it 
was  possibly  four  or  five  feet  away;  that  he  was  then 
traveling  twelve  miles  an  hour;  that  he  put  on  the  brakes 
and  turned  to  the  east;  that  by  the  time  he  struck  the 
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pole  of  the  wagon  he  was  going  not  more  than  half  that 
rate.  The  defendant's  stenographer  was  called  by  the 
defendant  and  testified  that  she  I'ode  in  the  front  seat  of 
the  car;  that  she  did  not  notice  the  team  until  thej  were 
within  two  or  three  feet  of  it,  and  that  she  thought  they 
were  in  about  the  center  of  the  street;  that  she  put  her 
hands  up  to  her  face,  being  afraid  of  glass  from  the  wind- 
shield, and  defendant  made  a  quick  turn  to  the  right  and 
stopped  the  car;  that  the  tongue  went  into  the  radiator, 
and  the  collision  knocked  one  of  the  horses  down.  The 
other  two  occupants  of  the  car  were  ladies,  riding  in  the 
back  seat.  Thev  sav  thev  saw  nothing  until  thev  heard 
the  crash.  One  testified  that  she  was  looking  west 
towards  the  Cronin  residence,  wliere  she  lived,  at  the  time 
of  the  collision,  and  that  the  car  was  traveling  in  al>out 
the  middle  of  the  street. 

As  to  whether  the  defendant  was  driving  on  the  wrong 
side  of  the  street,  and  as  to  whether  he  was  traveling  at  a 
high  and  dangerous  rate  of  speed,  and  as  to  whether  he 
had  his  car  under  control,  were  disputeil  questions  of  fact 
and  ])roperly  for  the  consideration  of  the  jury;  and  for 
the  trial  court  to  have  instructed  the  jury  as  requesteil  by 
the  defendant  would  have  been  error.  The  rule  in  this 
state  is:  ^' Where  the  facts  are  disputed,  it  is  solely  the 
province  of  the  jury  to  determine  the  same;  and,  whether 
the  facts  be  disputed  or  undisputed,  if  different  minds 
might  honestly  draw  different  conclusions  from  them,  the 
case  is  properly  left  to  the  jury."  Ogden  v.  Sovereign 
Camp,  ^V.  (),  ir.,  78  Xeb.  804,  800. 

From  a  careful  examination  of  the  evidence  in  this 
case,  we  are  convinced  that  the  trial  court  did  not  err  in 
refusing  to  direct  the  jury  to  return  a  verdict  for  the  de- 
fendant, and  that  the  evidence  was  sufficient  to  sustain  a 
verdict  for  the  plaintiff.  ^^\  verdict  will  not  be  set  aside 
on  the  ground  of  want  of  sufficient  evidence  to  support  it, 
unless  the  want  is  so  great  as  to  show  that  the  verdict  is 
manifestly  wrong.'-  Sycamore  Marsh  Harvester  Co.  t\ 
Gruiidrad.  16  Xeb.  529.* 
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This  leaves  for  consideration  the  question,  Is  the  ver- 
dict excessive  and  the  result  of  passion  or  prejudice? 
That  the  plaintiff  sustained  numerous  minor  injuries 
from  which  he  recovered  is  not  questioned,  leaving  no 
permanent  injury  other  than  to  his  shoulder.  The  ex- 
tent of  his  injuries  was  fully  presented  to  the  jury  by 
proper  instructions.  His  physician  testified  that  his  per- 
manent injury  was  a  fracture  of  the  coracoid  process  of 
the  left  shoulder,  impairing  the  strength  and  limiting  the 
action  and  use  of  liis  arm,  and  that  he  was  also  perma- 
nently affected  with  hysteria  resulting  from  the  injury  to 
his  shoulder. 

The  plaintiff*  is  a  laboring  man,  ()5  yeais  of  age,  with  an 
expectancy  of  11  yeai*8,  depending  upon  his  day's  labor 
for  a  livelihood.  He  testified  that  he  had  no  use  of  his 
left  arm.  At  the  time  of  the  injury  he  was  earning,  and 
liad  been  for  some  time,  $7  to  |10  a  day  helping  his  sou 
in  delivering  coal  to  the  light  company.  The  record  is 
silent  as  to  his  occupation  prior  to  his  coming  to  Fremont 
about  a  year  before,  except  for  a  short  time  he  drove  a 
team  for  Swift  &  Company  in  Sioux  City,  and  before  that 
he  was  engaged  in  farming.  AVe  must  take  judicial  notice 
of  the  change  of  the  times.  At  the  time  of  the  injury,  as 
well  as  at  the  trial  of  the  case,  labor  of  all  kind  was  com- 
manding the  liighest  price  in  the  history  of  our  countrj'. 
This  man  had  been  and  was  engaged  in  the  very  hardest 
kind  of  manual  labor.  It  is  not  reasonable  or  fair  to  pre- 
sume that  he  could  continue  to  do  so  the  remainder  of  his 
expccteil  days.  While  the  verdict  of  the  jury  was  much 
more  than  would  compensate  the  plaintiff  for  the  damages 
sustained,  yet  we  do  not  think  it  was  the  result  of  passion 
or  j)iejudice,  but  rather  due  to  the  times  and  conditions 
existing  at  and  before  the  trial — the  seeming  little  value 
placed  upon  the  dollar.  The  plaintiff  is  entitled  to  be 
fully  compensated  for  all  damages  sustained,  and  we  are 
convince^l  that,  under  the  evidence  and  the  changed  con- 
ditions of  the  time,  $4,000  will  fully  compensate  him  for 
all  damages  suffered.     And  if  he  will,  within   20  days 
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from  the  filing  of  this  opinion^  file  a  i*emittitur  in  this 
court  of  |2,000,  the  judgment^  so  reduced,  will  be  affirmed; 
otherwise  the  case  will  be  reversed  and  a  new  trial 
granted. 

Affirmed  on  condition. 


W.  Bbucb  Shurtleff  bt  al.^  Trustees^  appellants^  v. 
L.  K.  Schoenleber  bt  al.^  appellees. 

Piled  Octobbb  14,  1921.    No.  22012. 

1.  Corporations:  Dissolution:  Tbustees:  Duties.  Where,  by  opera- 
tion of  law,  the  directors  of  a  dissolved  corporation  are  made 
trustees  for  its  creditors  and  stockholders,  and  the  statute 
specifically  points  out  and  designates  their  duties  as  such,  they 
are  not  entitled  to  instructions  from  a  court  of  equity. 

2.  Trusts:  Statutory  Trusts.  The  rule  that  when  the  meaning  of  a 
will,  deed,  contract  or  other  instrument  which  relates  to  or  cre- 
ates a  trust,  is  doubtful,  so  that  by  reason  thereof  the  trustee  is 
embarrassed  or  exposed  to  danger  in  the  execution  of  his  trust, 
a  court  of  equity  will  construe  the  instrument,  declare  its  legal 
force  and  effect  and  give  advice  and  instruction  in  regard  to 
carrying  out  of  said  trust,  held  not  to  !4>ply  in  a  case  where  the 
trust  is  created  by  statute  and  the  duties  imposed  specifically 
stated. 

3.    :  :    Neglect  ojt  Trustees.    Under  section  559,  Rev. 

St.  1913,  before  a  court  of  equity  will  assume  control  of  the 
trustees  of  a  dissolved  corporation,  it  must  appear  from  the 
petition  of  some  person  interested  that  they  have  been  guilty  of 
some  neglect,  or  omission  of  duty,  or  abuse  of  trust.  The  petition 
examined,  and  held  not  to  state  a  cause  of  action  under  this  sec- 
tion of  the  statute. 

Appeal  from  the  district  court  for  Lancaster  county: 
Willl\m  M.   Morning,  Judge.    Affirmed. 

C.  G.  Flanshurg,  for  appellants. 

G.  H.  RisseVy  C.  8.  Wilson^  Albert  8.  Johtistan  and  W. 
T,  8tevens,  contra. 

Heard  before  Morrissey^  C.J.,  Rose  and  Aldeich,  JJ., 
Dickson  and  Troup,  District  Judges, 
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Dickson^  District  Judge. 

This  is  a  suit  in  equity  begun  in  the  district  court  for 
Lancaster  county.  The  court  sustained  a  demurrer  to  the 
petition,  and  appellants,  plaintiffs  below,  stood  on  their 
petition,  refusing  to  plead  further,  and  the  case  was  dis- 
missed. 

The  petition  alleges  that  prior  to  January  26,  1918,  the 
Jen-Lan  Company  was  a  corporation  engaged  in  buying, 
Si^lling  and  exchanging  real  estate,  with  an  authorized 
capital  of  f 50,000 ;  that  on  January  26,  1918,  the  stock- 
holders changed  the  name  to  Federal  Building  &  Invest- 
ment Company,  and  the  articles  of  incorporation  were 
amended  increasing  the  capital  stock  to  |300,000,  2,400 
shares  being  preferred  and  600  shares  being  common,  of 
the  par  value  of  $100.  Among  other  things  there  was  a 
provision  relating  to  the  preferred  stock,  as  follows: 

"The  holders  of  prefen*ed  stock  shall  be  entitled  to  re- 
ceive, when  and  as  declared  bv  the  board  of  directors  from 
the  surplus  or  net  profits  of  the  corporation,  yearly  divi- 
dends at  the  rate  of  seven  per  cent,  per  annum,  payable 
semi-annually  on  July  and  January  1st  of  each  year.  The 
dividends  on  such  preferred  stock  shall  be  cumulative  and 
shall  be  paid  before  any  dividends  on  the  common  stock 
shall  be  paid  or  set  apart,  so  that  if  in  any  year  the  divi- 
dends amounting  to  seven  per  cent,  shall  not  have  been 
paid  upon  the  preferred  stock  the  deficiency  shall  be  pay- 
able before  any  dividends  shall  be  paid  upon  or  set  apart 
for  the  common  stock. 

"The  holders  of  common  stock  shall  be  entitled  to  re- 
ceive, when  and  as  declared  from  the  surplus  or  net 
profits  of  the  corporation,  yearly  dividends  at  the  rate 
of  seven  per  cent,  per  annum,  payable  semi-annually  on 
July  and  January  1st  of  each  year,  and  such  dividends 
shall  likewise  be  cumulative,  but  shall  not  be  payable 
until  all  dividends  on  the  preferred  stock  for  all  pre- 
vious years  have  been  fully  paid,  or  the  company  shall 
have  set  aside  from  its  surplus  or  net  profits  a  suflScient 
sum  to  meet  the  payment  thereof. 
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"After  all  such  cumulative  dividends  on  the  preferred 
and  common  stock  have  been  fully  paid  and  provided  for, 
the  board  of  directors  may  set  aside  such  additional 
amount  of  the  net  surplus  or  profits  of  the  corporation  as 
they  may  deem  proper  as  additional  dividends.  Of  such 
amount  so  set  aside  twenty-five  per  cent,  shall  be  paid 
to  the  holders  of  the  preferred  stock,  fifty  per  cent,  shall 
be  paid  to  the  holders  of  the  common  stock,  and  the  re- 
maining twenty-five  per  cent,  shall  be  carried  as  reserve 
which  is  to  be  used  to  pay  the  seven  per  cent,  dividends 
on  the  preferred  stock  should  said  corporation  during  any 
one  year  fail  to  earn  sufficient  out  of  which  to  pay  the 
seven  per  cent,  dividend  on  the  preferred  stock.  Should 
said  surplus  fund  accumulate,  it  may  be  reduced  and  dis- 
tributed by  the  order  of  the  board  of  directors;  and  upon 
any  distribution  of  said  surplus  fund,  fifty  per  cent, 
thereof  shall  be  distributed  to  the  preferred  stockholders 
and  the  remaining  fifty  per  cent,  shall  be  distributed  to 
the  common  stockholders. 

"In  case  of  the  dissolution  of  this  corporation,  the  pre- 
ferred stock  shall  be  preferred  to  the  extent  of  the  par 
value  together  with  any  earned  and  unpaid  dividends  due 
thereon  at  the  rate  of  seven  per  cent,  per  annum.  After 
such  amounts  have  been  paid  to  the  preferred  stock,  the 
common  stock  shall  then  be  paid  its  par  value  together 
with  any  earned  and  unpaid  dividends  due  thereon  at  the 
rate  of  seven  per  cent,  per  annum.  Any  surplus  remain- 
ing thereafter  shall  be  divided  pro  rata  among  the  shares 
of  the  preferred  and  common  stock." 

The  common  stock  merely  certified  that  the  holder  was 
the  owner  of  a  given  number  of  shares  of  stock,  without 
any  provision  with  regard  to  dividends.  Under  the 
amended  articles  of  incorporation,  785%  shares  of  pre- 
ferred stock  and  603  shares  of  common  stock  were  issued, 
which  were  fully  paid  for  at  the  time  of  the  issuance. 
The  purpose  of  the  corporation  was  to  build  apartment 
houses,  store  buildings,  including  garages,  and  dwelling- 
houses.     From  the  money  derived  from  the  sale  of  stock, 
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property  was  purchased,  repaired  and  remodeled,  only  two 
new  buildings  being  constructed. 

On  January  20,  1920,  the  properties  held  by  the  cor- 
poration were  appraised  at  f382,500,  with  incumbrances 
of  f  113,975.26.  There  were  other  assets  at  that  time  esti- 
mated at  165,464.36,  with  liabilities,  including  corporate 
stock  outstanding,  of  about  f  157,855.66.  At  the  annual 
meeting  of  the  stockholders  held  March  2  the  financial 
condition  of  the  company  was  discussed,  and  the  presi- 
dent was  authorized  to  sell  properties  of  the  company  for 
the  purpose  of  liquidating  outstanding  obligations.  Fail- 
ing in  this,  a  special  meeting  of  the  stockholders  was 
called  for  June  26  to  consider  the  manner  of  dissolving 
and  liquidating  the  corporation.  At  this  meeting  the 
stockholders  Toted  to  dissolve  the  corporation,  and  to 
assist  in  the  liquidation  two  stockholders  were  elected  to 
act  in  conjunction  with  the  directors.  At  a  meeting  of 
thu  liquidating  committee  held  September  11,  1920,  it  was 
agreed  that  the  property  could  not  be  reduced  to  cash 
without  great  sacrifice,  and  it  was  proposed  to  divide  the 
properties  into  groups  and  offer  to  permit  the  stockholders 
to  surrender  stock  for  same — the  groups  being  composed 
of  properties  that  had  been  handled  as  units  by  the  com- 
pany— and  notice  was  then  given  to  each  stockholder  that 
they  could  bid  on  said  property,  or  make  an  offer  to  ex- 
change stock  therefor  on  the  basis  of  |200  a  share  for  an 
equal  interest  in  the  groups  of  properties  based  on  the 
appraised  value. 

It  is  further  alleged  in  the  petition  that  the  applicants 
are  mandatories  of  the  court,  created  trustees  by  opera- 
tion of  law  upon  dissolution,  holding  the  properties  of  the 
corporation  in  trust  for  the  benefit  of  the  creditors  and 
stockholders;  that  they  have  been  advised  they  have  the 
right  to  divide  and  distribute  the  property  of  the  cor- 
poration in  specie  under  the  terms  of  the  statute,  but  have 
been  unable  to  fix  upon  a  definite  plan  or  exact  terms  of 
liquidation  in  the  exchange  of  stock  for  property;  that 
the  value  of  the  two  classes  of  stock  depends  upon  what 
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is  to  be  treated  as  surplusage  or  earnings  and  the  value 
of  the  property,  and  are  in  doubt  as  to  the  meaning  of  the 
trust  and  duties  imposed  upon  them. 

By  supplemental  petition  it  is  alleged  that,  since  the 
filing  of  the  original  petition,  a  special  meeting  of  the 
stockholders  was  held;  at  this  meeting  the  property  was 
estimated  to  be  the  value  of  $151,850  and  the  company's 
indebtedness  at  about  the  sum  of  f  10,000;  that  since  this 
special  meeting,  which  was  held  on  November  20,  1920, 
an  offer  was  made  to  appellants  to  exchange  176  shares 
of  preferred  stock  for  the  equity  in  the  property  owned 
by  the  company  and  known  as  the  Lincolndale  property, 
subject  to  $30,000  incumbrance  thereon;  and  an  offer  of 
100  shares  of  common  stock  for  the  Sewell  street  lots 
owned  by  the  company,  subject  to  |10,000  incumbrance; 
and  that  170  shai*es  of  preferred  stock  were  offered  for 
the  equity  in  the  Rollins  building  owned  by  the  com- 
pany, the  incumbrance  thereon  being  f 33,000;  that  the 
appellants  desire  the  assistance  of  the  court  in  making 
distribution  and  liquidation  of  this  stock  and  transfer  of 
this  property,  if  the  same  can,  in  the  judgment  of  the 
court,  be  done  without  prejudice  to  the  rights  of  the 
other  shareholders.  It  is  alleged  that  parties  owing 
notes  given  for  stock  desire  to  liquidate  their  stock  by 
surrendering  the  same  for  the  notes  on  the  basis  of  the 
par  value  of  the  stock.  And  the  appellants  pray  the  aid 
of  the  court  to  take  testimony  and  fix  and  ascertain  the 
value  of  all  the  real  estate  and  properties  held  and 
<wned  by  the  company  at  the  date  of  its  dissolution ;  that 
the  court,  by  decree,  fix  and  determine  the  method  of 
liquidation;  that  the  court  authorize  and  empower  the 
trustees  to  make  the  exchange  of  property  for  said  stocky 
each  transaction  to  be  reported  to  the  court  and  confirmed 
by  the  court;  and  that  the  court  direct,  by  its  decree,  the 
method  of  meeting  the  obligations  of  said  dissolved  cor- 
])oration ;  and  for  such  other  and  further  instructions  as 
the  court  may  deem  necessary  in  discharge  of  the  trust 
imposed  upon  them  by  law. 
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The  sole  issue  presented  is  whether  the  petition  states 
a  cause  of  action.  To  determine  this  question  it  is  neces- 
sary to  examine  several  provisions  of  our  statutes. 

^  Section  558,  Rev.  St.  1913,  provides  that  the  title  of  all 
real  estate  belonging  to  a  dissolved  corporation  shall,  at 
the  time  of  the  dissolution  of  the  same,  pass  to  the  trus- 
tees of  such  corporation,  who  shall  have  full  power  and 
authority  to  sell  and  dispose  of  any  such  real  estate  in 
such  manner  and  upon  such  terms  as  may  be  thought  best 
for  the  interest  of  the  creditors  and  stockholders;  and 
upon  such  sale  to  make  a  good  and  sufficient  title  there- 
for. 

By  section  555,  Rev.  St.  1913,  it  is  provided  that,  upon 
the  dissolution  of  any  corporation,  the  directors  or  man- 
agers  of  the  affairs  of  such  corporation  shall  be  trustees 
of  the  creditors  and  stockholders  of  the  corporation  dis- 
solved, and  shall  have  full  power  to  settle  the  affairs  of 
the .  same,  collect  and  pay  the  outstanding  debts,  and 
divide  among  the  stockholders  the  moneys  and  properties 
that  shall  remain  in  proportion  to  the  stock  of  each 
stockholder  paid  up,  after  the  payment  of  debts  and  neces- 
sary expenses. 

By  section  559,  Rev.  St.  1913,  it  is  provided  the  trustees 
of  any  such  dissolved  corporation  shall  be  subject  to  the 
control  of  the  court,  and  be  liable  to  be  sued  by  petition 
in  equity  on  behalf  of  any  person  interested  on  account 
of  any  neglect  or  omission  of  duty  or  abuse  of  trust. 

By  statute  it  is  made  the  duty  of  the  appellants  to  settle 
the  affairs  of  the  corporation,  and  imposes  upon  them  the 
duty  of  deciding  every  proposition  that  they,  by  their 
petition,  seek  to  have  the  court  determine.  In  bringing 
this  action  appellants  evidently  relied  upon  section  559 
to  give  the  court  jurisdiction.  That  this  section  gives  the 
court  jurisdiction  over  the  trustees  of  a  dissolved  cor- 
poration cannot  be  disputed.  But  when  and  how  will  it 
be  exercised,  and  at  whose  instance?  The  statute  specific- 
ally points  out  the  duties  of  the  appellants,  and,  if  they 
fail  in  that  regard,  they  are  subject  to  the  control  of  the 
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.  court,  and  not  otherwise.  A  cai'efiil  analysis  of  the 
petition  fails  to  show  that  the  appellants  have  done  or 
propose  doing  that  which  is  a  neglect  or  omission  of  duty 
or  an  abuse  of  the  trust  imposed  upon  them  by  law.  And 
until  they  have  done  or  propose  doing  some  such  act, 
they  are  not  subject  to  the  control  of  the  court.  Besides 
the  action  must  be  on  the  petition  of  some  person  inter- 
ested, and  because  of  some  neglect  or  omission  of  duty 
or  abuse  of  the  trust  imposed  upon  them  by  law.  The 
statutory  right  to  sue  by  some  person  interested  precludes 
the  appellants  from  bringing  the  action  authorized  by  this 
section.  It  therefore  follows  that  the  petition  does  not 
state  a  cause  of  action  under  this  section. 

The  appellants  seek  to  invoke  the  rule  that  when  the 
meaning  of  a  will,  deed,  contract  or  other  instrument 
which  relates  to  or  creates  a  trust  is  doubtful,  so  that 
by  reason  thereof  the  trustee  is  embarrassed  or  exposed 
to  dangers  in  the  execution  of  his  trust,  a  court  of  equity 
will  construe  the  instrument,  declare  its  legal  force  and 
effect,  and  give  advice  and  instruction  in  regard  to  carry- 
ing out  of  said  trust.  The  statute  creating  the  trust 
imposes  no  duty  upon  the  appellants  that  is  doubtful  or 
that  will  embarrass  them  in  the  exercise  of  the  duties  de- 
volving upon  them.  True,  the  petition  recites  that  cer- 
tain stockholders  propose  to  surrender  stock  in  exchange 
for  certain  properties,  and  others  to  surrender  stock  for 
notes  given  in  settlement  for  stock  and  not  paid,  and  that 
they  have  been  advised  by  counsel  that  as  trustees  and  by 
operation  of  law  they  have  the  right  to  divide  and  dis- 
tribute the  properly  of  the  corporation  in  specie  under 
the  terms  of  the  statute,  and  that  the  value  of  the  two 
classes  of  stock  depends  upon  what  is  to  be  treated  as  sur- 
plus or  earnings  and  the  value  of  the  property,  and  that 
they  are  in  doubt  as  to  what  they  should  do,  and  pray 
that  the  court  fix  and  determine  the  method  of  liquida- 
tion. In  other  words,  that  the  court  shall  relieve  the 
appellants  of  the  duties  and  responsibilities  imposed 
upon  them  by  law,  some  of  which  are  mandatory   and 
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others  discretionary.  We  are  of  the  opinion  that  the 
facts  stated  in  the  petition  do  not  bring  them  within  this 
nile.  To  follow  such  a  rule  in  this  case  would  be  the 
discharging  by  the  court  of  the  duties  imposed  upon  ap- 
l)Lllants  by  law  and  relieve  them  from  responsibility  in 
the  liquidation  of  the  affairs  of  the  corporation.  This  the 
court  will  not  do.  The  appellants  are,  by  statute,  made 
trustees  of  the  dissolved  corporation.  Their  duties  are 
specifically  pointed  out,  fixed  and  determined  by  law,  and 
they  are  not  entitled  to  apply  to  the  court  for  instructions. 
To  instruct  them  would  be  to  direct  that  they  follow  the 
plain  and  explicit  direction  of  the  statute. 

The  petition  does  not  state  a  cause  of  action,  and  the 
trial  court  properly  sustained  the  demurrers  thereto. 

The  judgment  of  the  lower  court  is 

Affirmed. 


Peters  Trust  Company^  appellant,  v.  Douglas  County^ 

appellee. 

Filed  October  14,  1921.    No.  21556. 

1.  Taxation:  Tbust  Companies:  Shares  of  Stock.  Shares  of  stock 
in  a  trust  company  are  a  distinct  entity  from  the  capital  stock, 
or  property  and  assets  of  the  corporation. 

2.    :  :  .    The  tax  contemplated   by  section   6343, 

Rev.  St.  1913,  as  amended  by  ch.  108,  Laws  1915,  relating  to  the 
taxation  of  trust  companies,  is  a  tax  upon  the  shares  of  stock  in 
the  hands  of  stockholders,  and  is  not  a  tax  upon  the  property  of 
the  corporation. 

3.    :  :  "Capital  Stock."   The  words  "capital  stock,"  as 

used  in  section  6343,  supra,  does  not  mean  capital  stock  in  the 
aggregate,  but  shares  of  capital  stock  in  the  hands  of  stockhold- 
ers which  are  subject  to  taxation. 

4.    :  :  Shares    of    Stock:     Deduction    of    Securities. 

When  the  tax  is  laid  upon  shares  of  stock  of  a  trust  company 
in  the  hands  of  the  stockholders,  no  deduction  of  securities  ex- 
empt from  taxation,  owned  by  the  trust  company,  is  required  to 
be  made  by  the  laws  of  this  state  or  by  the  laws  of  the  United 
States. 
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Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirined. 

Stout,  Rose,  ^^clh  &  Martin,  for  appellant. 

W.  W.  Hlahaugh  and  A.  \\  liihotweU,  contra. 

Heard  before  Lbtton,  Dean  and  Day,  J  J.,  Good  and 
Kaper,  District  Judges. 

Good,  District  Judge. 

This  is  an  appeal  from  the  assessment  for  taxation  of 
the  shares  of  stock  of  the  Peters  Trust  Company,  appel- 
lant herein.  Appellant  requested  the  taxing  authorities 
of  Douglas  county  to  deduct  from  the  valuation  for  as- 
sessment purposes  certain  bonds  of  joint  stock  land  banks, 
organized  under  the  laws  of  the  United  States,  and  cer- 
tain United  States  Liberty  bonds,  which  were  at  the  time 
of  the  assessment  owned  by  appellant.  The  request  was 
denied,  and  ou  appeal  the  action  of  the  taxing  authorities 
was  upheld  by  the  judgment  of  the  district  court.  This 
appeal  is  lodged  to  review  that  judgment, 

It  is  conceded  that  both  series  of  bonds  are  not  subject 
to  taxation  hb  property  in  the  hand»  of  their  owners.  Ap- 
pellant insists  that  including  these  bonds  in  the  valua- 
tion of  the  shares  of  stock  for  assessment  purposes,  as  re- 
quired to  be  done  under  section  6343,  Rev.  St.  1913,  as 
amended  by  chapter  108,  Laws  1915,  does  in  effect  lay  a 
tax  on  the  bonds  in  the  hands  of  their  owners,  and  is  con- 
trary to  the  laws  of  the  United  States  declaring  such 
bonds  exempt  from  taxation  in  the  hands  of  their  owners. 

The  solution  of  the  question  presented  depends  on  the 
interpretation  given  to  said  section  6343,  as  amended, 
which  provided  the  same  method  and  procedure  for  the 
assessment  of  the  shares  of  stock  of  trust  companies 
that  are  provided  for  the  assessment  of  shares  of  stock  of 
banking  corporations.  In  State  v.  First  Nat.  Banky  103 
Neb.  280,  this  court,  after  a  thorough  and  elaborate  pre- 
sentation by  able  counsel,  and  after  full  investigation  and 
careful  consideration,  construed  said  section  in  so  far  as 
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it  relates  to  the  assessment  of  shares  of  stock  of  banking 
corporations.  The  reasons  for  the  interpretation  and 
anthorities  sustaining  the  conclusions  reached  are  therein 
set  forth  and  will  not  be  repeated  here.  The  principles 
therein  stated  and  the  conclusions  reached  are  applicable 
to  and  control  the  decision  in  this  case.  Following  the 
rules  laid  down  in  State  r.  First  Xat,  Bank,  supra,  we 
hold  that  shares  of  stock  in  a  trust  company  are  a  dis- 
tinct entity  from  the  capital  stock,  or  property  and  assets 
of  the  corporation ;  that  the  tax  contemplated  by  section 
6343,  Kev.  St.  1913,  as  amended  by  chapter  108,  Laws 
1915,  relating  to  the  taxation  of  trust  companies,  is  a  tax 
upon  the  shares  of  stock  in  the  hands  of  stockholders, 
and  is  not  a  tax  upon  the  property  of  the  corporation; 
that  the  words  ^'capital  stock,'', as  used  in  section  6343, 
supra,  does  not  mean  capital  stock  in  the  aggregate,  but 
shares  of  capital  stock  in  the  hands  of  stockholders  which 
are  subject  to  taxation;  and  that,  when  the  tax  is  laid 
upon  shares  of  stock  of  a  trust  company  in  the  hands  of 
the  stockholders,  no  deduction  of  securities  exempt  from 
taxation,  owned  by  the  trust  company,  is  required  to  be 
made  bv  the  laws  of  this  state  or  by  the  laws  of  the 
Ignited  States. 

The  judgment  of  the  district  court  is 

Affirmed. 


George  Sole,  appellee,  v.  City  of  Geneva,  appellant. 

Piled  October  14,  1921.    No.  21662. 

1.  Pleading.  When  a  priVilege  or  right  is  conferred  by  statute,  on 
certain  prescribed  conditions,  and  a  party  desiring  to  avail  him- 
self of  such  privilege  or  right  brings  action  for  the  enforcement 
thereof,  he  must  allege  and  prove  all  the  facts  that  are  essential 
to  a  strict  compliance  with  the  prescribed  conditions. 

2.  Mnnicipal  Oorporations:  Detachment  of  TERRrroBT:  Remedies. 
Section  5090,  Rev.  St.  1913,  relating  to  the  detachment  of  terri- 
tory from  the  corporate  limits   of  cities   and  villages,   does   not 
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provide  an  exclusive  remedy  for  detaching  territory  from  such 
cities  and  villages. 

3.  :  :  .  Under  the  general  chancery  and  com- 
mon-law powers  conferred  by  the  Constitution,  and  without  ref- 
erence to  statute,  district  courts  are  vested  with  jurisdiction  to 
hear  and  determine  whether  an  owner  of  agricultural  lands  in- 
cluded within  the  corporate  limits  of  a  city  is  entitled  to  have 
the  same  disconnected  therefrom. 

Appeal  from  the  district  court  for  Fillmore  county: 
Ralph  D.  Brown,  Judge.    Affirmed. 

Charles  H.  filoan,  t\  IV.  Sloan  and  T.  J.  Keenan,  for 
appellant. 

John  K,  ^Varing  and  Robert  B.  Waring^  contra. 

Heard  before  Lettox,  Dean  and  Day^  JJ.,  Good  and 
Raper,  District  Judges. 

Good,  District  Judge. 

This  is  an  appeal  fi*om  a  decree  of  the  district  court  for 
Fillmore  county,  disconnecting  from  the  corporate  limits 
of  the  city  of  Geneva  a  tract  of  land  comprising  approxi- 
mately 41  acres,  owned  by  appellee. 

Appellant  insists  that  the  petition  of  plaintiff,  appellee 
herein,  did  not  state  facts  sufficient  to  entitle  him  to  the 
relief  demanded  of,  and  granted  by,  the  district  court;  that 
the  decree  is  not  supported  by  sufficient  evidence,  nor  is  it 
supported  by  proper  findings  of  fact  by  the  trial  court. 
Appellant's  contention  is  founded  on  the  assumption  that 
the  action  is  based  on  section  5090,  Rev.  St.  1913,  which 
is  in  part  as  follows: 

"Whenever  a  majority  of  the  legal  voters  residing  on 
any  territory  within  and  adjacent  to  the  corporate  limits 
of  any  city  or  village,  or  the  owner  or  owners  of  any  un- 
occupied territory  so  situated,  shall  desire  to  have  the 
same  disconnected  therefrom,  they  may  file  their  petition 
in  the  district  court  of  the  county  in  which  such  city  or 
village  is  situated,  praying  that  such  territory  be  de- 
tached therefrom.     ♦     *     *     If  the  court  find  in  favor  of 
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the  petitioners^  and  that  justice  and  equity  require  that 
such  territory,  or  any  part  thereof,  be  disconnected  from 
such  city  or  village,  it  shall  enter  a  decree  accordingly." 

The  allegations  of  plaintiff's  petition  showed  that  the 
land  was  owned  and  occupied  by  him,  but  did  not  show 
that  he  was  the  only  voter  or  a  majority  of  the  legal 
voters  residing  on  the  territory  sought  to  be  disconnected, 
nor  did  the  evidence  show  that  the  plaintiff  was  the  only 
legal  voter  or  that  he  was  a  majority  of  the  legal  voters 
residing  on  the  territory,  and  the  trial  court  did  not  make 
the  findings  prescribed  by  the  statute,  viz.,  "That  justice 
and  equity  require  that  such  territory  shall  be  discon- 
nected from  such  city." 

When  a  privilege  or  right  is  conferred  by  statute  on 
certain  prescribed  conditions,  and  a  party  desires  to  avail 
himself  of  such  privilege  or  right  by  bringing  action  for 
the  enforcement  thereof,  he  must  allege  and  prove  all  the 
facts  essential  to  a  strict  compliance  with  the  prescribed 
conditions.  So  that  if  the  action  is  founded  on  the  stat- 
ute above  quoted,  appellant's  contention  is  well  taken 
^nd  plaintiff  is  not  entitled  to  have  the  land  disconnected. 
The  views  herein  expressed  find  support  in  the  following 
caises :  Delozier  v.  Village  of  Magnet,  104  Neb.  765 ;  Mc- 
Gullough  V.  Colfax  County,  4  Neb.  (Unof.)  543;  31  Cyc. 
115;  H asking  v.  Alcott  &  Ilortoti,  13  Ohio  St.  210;  Dye  v. 
Dye,  11  Oal.  163;  Village  of  Osmond  v.  Smathers,  62  Neb. 
509. 

But  the  statute  above  referred  to  does  not  provide  an 
exclusive  remedy  for  disconnecting  territory  from  a  city 
or  village.  Such  relief  may  on  proper  pleading  and  proof 
be  granted  by  the  district  court  in  the  exercise  of  the 
general  chancery  and  common  law  powers  conferred  upon 
it  by  the  Constitution.  This  power  of  the  district  court 
has  been  exercised  heretofore  and  approved  by  this  court. 
State  V.  Dimond,  44  Neb.  154;  Village  of  Osmond  v. 
Smathers,  62  Neb.  509;  Villa-ge  of  Osmond  v.  Matteson, 
62  Neb.  512. 

In  Village  of  Osmoiid  v,  Smathers,  supra,  it  is  said: 
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"Said  section  101  is  not  a  limitation  npon  the  right  to  in- 
stitute proceedings  to  have  territory  taken  out  of  the 
corporate  limits  of  a  city  or  village.  That  section  merely 
conferred  the  right  to  a  petition  for  the  detachment  of 
territory  upon  a  majority  of  the  legal  voters  within  the 
boundaries  thereof,  and  it  would  seem  that  such  voters 
need  not  necessarily  be.  owners  of  real  estate.  It  was  not 
the  intention  of  the  legislature  in  passing  said  section, 
nor  could  it  lawfully  do  so,  to  take  away  the  right  of  the 
owner  of  real  (*state  included  in  the  boundaries  of  a  city 
or  village  to  invoke  the  powei-s  of  the  court  to  detennine 
whether  such  real  estate  is  properly  included  within  the 
corporate  limits  of  such  municipality.  This  principle 
was  held  and  applied  in  t^tate  t\  LHmond,  supra.  Plain- 
tiff, being  the  exclusive  owner  and  in  possession  of  the 
tract  of  land  in  question,  had  a  right  to  bring  this  suit."' 

The  section  101  referred  to  in  the  above  quotation  was 
the  one  that  then  provided  for  the  disconnecting  of  terri- 
tory from  a  city  or  village,  and  was  quite  similar  to  sec- 
tion 5090,  Rev.  St.  1913.  It  was  necessary,  therefore, 
only  for  the  i)laintiflf  to  allege  and  prove  that  he  was  the 
owner  and  in  possession  of  the  tract  of  land,  and  to  al- 
lege and  prove  such  other  facts  as  would  show  that  it  was 
inequitable  to  retain  the  territory  within  the  corporate 
limits  of  the  city. 

Plaintiff  in  his  petiticm  allegeil  that  the  land  in  ques- 
tion had  never  been  platted  or  divided  into  lots  or  parcels, 
nor  had  any  streets  or  alleys  ever  been  sur\^eyed  or  located 
thereon,  but  that  all  of  said  real  estate  has  at  all  times 
been  used  exclusively  for  agricultural  purposes  as  one 
complete  body  of  land;  that  the  premises  are  situated  on 
the  extreme  west  boundary  of  said  corporate  limits,  and 
that  by  reason  of  its  character  and  location  it  is  in  no 
wise  benefited  by  being  so  included  within  said  corporate 
limits. 

The  evidence  discloses  that  while  the  city  has  a  system 
of  water-works,  electric  lights,  a  sewer  system,  paving, 
sidewalks,  and  other  improvements,  none  of  them  reach 
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to  the  premises  of  the  plaintiff.  Plaintiff's  premises  are 
entirely  without  the  sewer  district;  the  nearest  approach 
of  the  water  system  to  plaintiff's  premises  is  about  600 
or  700  feet  and  a  still  greater  distance  to  the  buildings 
upon  his  farm.  It  appears  that  the  electric  lights  reach 
the  street  that  runs  in  front  or  on  the  east  side  of  plain- 
tiff's farm.  It  further  appears  that  the  town  is  divided 
by  a  railroad  running  north  and  south,  and  that  prac- 
tically all  the  business  portion  of  the  town  is  on  the  eaac 
side  of  the  railroad,  and  that  of  the  ten  or  twelve  blocks 
of  paving  now  completed  all  except  one-half  block  is  on 
the  east  side,  and  that  all  of  the  new  paving  in  process  of 
construction  is  on  the  east  side.  It  further  appears  that 
there  has  practically  been  no  buildings  of  any  conse- 
quence constructed  on  the  west  side  of  the  track  for  more 
than  ten  years,  and  that  new  additions  to  the  town  and 
new  buildings  h&ve  all  been  upon  the  east  side  of  the 
track.  There  is  nothing  to  indicate  that  there  is  any 
likelihood  of  city  growth  to  the  west  of  the  railroad  track. 

There  are  other  details  that  need  not  be  mentioned,  but 
from  a  careful  consideration  of  all  the  evidence  it  appears 
that  plaintiff's  farm  derives  no  benefit  from  the  city  gov- 
ernment, other  than  that  of  any  other  farm  located  ad- 
jacent or  near  a  city  or  village.  Under  the  circumstances 
we  hold  that  it  is  inequitable  that  plaintiff's  land  should 
remain  within  the  corporate  limits  of  the  city. 

The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 


John  Nbdbla^  appellee^  v.  Mares  Auto  Company^  ap- 
pellant. 

Filed  Octobeb  14,  1921.    No.  21522. 

Master  and  Senrant:  Emplotebs'  Lilbilitt  Act:  "Casual  Emfix>t- 
MENT.'^  One  who  is  employed  to  work  in  an  automobile  garage 
without  any  understanding  as  to  the  time  of  his  employment,  or 
the  particular  character  of  labor  he  is  to  perform,  and  assembles 
and  sets  up  automobiles  and  performs  such  other  labor  in  and 
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about  the  garage  as  he  is  directed  to  do  by  the  foreman  or 
manager,  and  such  work  is  incident  to,  and  in  the  usual  course 
of,  the  business,  is  held  not  to  be  casually  employed  within  the 
meaning  of  the  employers'  liability  act. 

Ari»EAL  from  the  district  court  for  Saline  county: 
Ralph  1).  IJuowx^  Judge.     Reversed, 

Crofoot,  Fraser,  Connolly  d-  i^tryker  and  B,  V,  Kohowt, 
for  appellant. 

Bartos  &  Bartos,  contra. 

Heard  before  Mokuissey^  C.J.,  Rose  and  FlansbubG; 
JJ.,  Begley  and  Leslie^  District  Judges. 

Leslie,  District  Judge, 

Action  for  personal  injuries  alleged  to  have  been  sus- 
tained by  the  ai)pellee,  who  will  be  referred  to  as  the 
plaintiff,  while  employed  by  the  appelfant,  who  will  be 
referreil  to  as  the  defendant. 

The  plaintiff  brought  this  action  upon  the  theory  that 
the  accident  was  caused  by  negligence  on  the  part  of  the 
manager  of  the  garage,  but  the  prayer  is  that  his  damages 
be  assessed  under  the  compensation  act,  should  the  facts 
call  for  an  assessment  of  damages  under  that  act,  and, 
if  not,  then  for  judgment  for  f  10,450  and  costs. 

The  defendant  by  its  answer  denies  that  the  accident 
was  due  to  its  negligence,  and  alleges  that  both  parties 
were  subject  to  the  provisions  of  the  employers'  liability 
act;  that  neither  had  filed  an  election  or  declaration  not 
to  be  bound  thereby. 

The  jury  found  for  the  plaintiff'  in  the  sum  of  $4,500. 
Motion  for  a  new  trial  was  overruled,  and  from  this  the 
defendant  has  appealed. 

It  appears  from  the  evidence  that  on  the  Iftth  day  of 
December,  1918,  the  manager  of  the  defendant  company 
solicited  plaintiff  to  work  for  the  defendant,  and  that  on 
the  following  day  he  went  to  work  in  the  defendant's 
garage.  Nothing  was  said  by  either  party  as  to  what 
particular  work  the  plaintiff  was  t^  do,  over  what  period 
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of  time  his  employment  would  extend,  nor  what  his  wages 
would  be.  The  only  evidence  bearing  upon  the  subject  is 
found  in  the  record  of  the  plaintiff's  testimony,  and  is  as 
lollows:  *'Q.  Now,  did  you  have  a  talk  with  Charley 
Mares  about  going  to  work  for  him?  Did  you  have  a  talk 
with  him?  A.  Yes.  Q.  When  was  that  talk?  A.  Six- 
teenth of  December.  Q.  What  year?  A.  1918.  ♦  •  ♦ 
Q.  Now,  what  did  he  say  to  you,  and  what  did  you  say  to 
him  at  that  time  and  place?  A.  Why,  he  told  me  if  I 
couldn't  help  him  work.  (J.  What  did  you  say?  A.  And 
I  said  yes.  Q.  At  that  time  did  he  say  what  kind  of 
work  you  was  to  do?  A.  No.  Q.  At  that  time  did  he 
say  for  how  long  you  was  to  work  for  him?  A.  Nothing 
was  said.  Q.  At  that  time  was  there  anything  said  about 
what  wages  you  were  to  get?  A.  No.  Q.  Is  that  all  that 
was  said  at  that  time  and  place?    A.   Yes." 

From  the  17th  to  the  21st  of  December,  five  days,  the 
plaintiff  was  engaged  in  assembling  and  putting  together 
new  cars,  and  whatever  else  he  was  directed  to  do  in  and 
about  the  garage.  The  evening  of  the  21st,  and  just  be- 
fore he  left  the  garage,  he  was  requested  by  the  manager 
to  hold  a  wheel  while  the  manager  took  a  hammer  and 
chisel  and  attempted  to  do  something  to  the  wheel;  just 
what  is  not  disclosed.  It  seems,  however,  that  he  struck 
the  chisel  with  the  hammer  while  it  was  against  some 
part  of  the  wheel,  and  immediately  a  chip  of  steel  struck 
the  plaintiff  in  his  right  eye.  As  a  result  of  this  the 
plaintiff  lost  the  sight  of  his  eye,  and  later  had  the  eye 
removed. 

Two  questions  are  raised  by  the  appeal  of  the  defend- 
ant: First,  were  the  parties  subject  to  the  provisions  of 
the  employers'  liability  act?  Second,  does  the  evidence 
disclose  any  actionable  negligence  on  the  part  of  the  de- 
fendant? 

Section  3653,  Rev.  St.  1913,  provides:  "In  the  occupa- 
tions described  in  section  97  of  this  chapter,  and  all  con- 
tracts of  employment  made  after  the  taking  effect  of  this 
article,  shall  be  presumed  to  have  been  made  with  ref- 
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erence  and  subject  to  the  provisions  of  Part  II  hereof  un- 
less otherwise  expressly  stated  in  the  contract,  or  unless 
written  or  printed  notice  has  been  given  by  either  party 
to  the  other,  as  hereinafter  provided,  that  he  does  not 
accept  the  provisions  of  Part  II.  Every  such  employer 
and  every  employee  is  presumed  to  accept  and  come  under 
Part  II  hereof,  unless  prior  to  accident  he  shall  signify 
his  election  not  to  accept  or  be  bound  by  the  provisions  of 
Part  II." 

Section  3652  provides:  "Such  agreement  or  the  elec- 
tion hereinafter  provided  for  shall  be  a  surrender  by  the 
parties  thereto  of  their  rights  to  any  other  method,  form 
or  amount  of  compensation  or  determination  thereof  than 
as  provided  in  Part  II  of  this  article/' 

Subdivision  3,  sec.  3656,  is  as  follows:  "It  shall  not  be 
construed  to  include  any  person  whose  employment  is 
casual,  or  not  for  the  purpose  of  gain  or  profit  by  the 
employer,  or  which  is  not  in  the  usual  course  of  the  trade, 
business,  profession  or  occupation  of  his  employer.  The 
term  ^casual'  shall  be  construed  to  mean  'occasional;'  com- 
ing at  certain  times  without  regularity,  in  distinction 
from  stated  or  regular." 

•  The  plaintiff  was  not  hired  for  a  limited  or  even  definite 
period  of  time,  nor  to  do  a  particular  job  or  specific  kind 
of  work.  He  was  asked  to  go  to  work  for  the  defendant, 
agreed  so  to  do,  and  entei*ed  the  service  of  the  defendant 
for  an  indefinite  period  of  time.  During  the  five  days  of 
his  employment  he  assembled  and  put  together  new  cars 
and  performed  whatever  other  duties  he  was  directed  to 
do  by  the  foreman  or  manager  of  the  garage.  It  is  ap- 
parent from  the  record  that  he  was  expected  to  do  and  did 
do  such  labor  as  men  employed  about  a  garage  would 
ordinarily  do.  His  employment  was  in  the  usual  course 
of  the  business  of  the  employer,  and  it  is  clear  that  it  was 
in  furtherance  of  the  defendant's  gain  or  profit.  Neither 
party  had  elected  or  d'eclared  that  he  or  it  would  not 
accept  or  be  bound  by  the  provisions  of  Part  II  of  said 
act. 
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The  i>laintiff  urges,  however,  that  the  defendant  rested 
its  case  without  making  an  eflfort  to  prove  that  the  em- 
ployment was  casual,  and  also  of  showing  that  it  had  com- 
plied with  section  3687,  Rev.  St.  1913,  as  amended.  Laws 
1917,  ch.  .85,  sec.  21,  which  is  as  follows: 

'^Every  employer  in  the  occupations  described  in  sec- 
tion 97  of  this  chapter  shall  either  insure  and  keep  in- 
sured his  liability  under  this  article  in  some  corporation, 
association  or  organization  authorized  and  licensed  to 
transact  the  business  of  workmen's  compensation  insure 
ance  in  this  state,  or  shall  furnish  to  the  compensation 
commissioner  satisfactory  proof  of  his  financial  ability  to 
pay  direct  the  compensation  in  the  amount  and  manner 
and  when  due  as  provided  for  in  this  act.  In  the  latter 
case  the  compensation  commissioner  may  in  his  discre- 
tion rec|uire  the  deposit  of  an  acceptable  security,  in- 
demnity or  bond  to  secure  the  payment  of  compensation 
liabilities  as  they  are  incurred.  Every  employer  who 
fails,  neglects  or  refuses  to  comply  with  the  conditions 
set  forth  in  this  section  shall  be  deemed  to  have  elected 
not  to  come  under  Part  II  hereof,  and  shall  be  required 
to  respond  in  damages  to  an  employee  for  personal  in- 
juries, or  where  personal  injuries  result  in  the  death  of 
an  employee,  then  to  his  dependents,  in  like  manner  as  if 
the  employer  had  filed  an  election  with  the  compensation 
commissioner  rejecting  the  provisions  of  Part  II  of  the 
compensation  act." 

We  cannot  agree  with  plaintiflf's  contention  in  this  re- 
gard. First,  it  w^as  not  necessary  for  the  defendant  to 
offer  evidence  to  show  that  the  plaintiff's  employment 
was  not  casual  if  the  evidence  offered  by  the  plaintiff 
himself  established  the  elements  necessary  to  bring  the 
parties  within  the  provisions  of  the  employers'  liability 
act.  Second,  the  defendant  is  presumed  to  have  com- 
plied with  the  law  and  taken  out  liability  insurance,  or 
furnished  the  compensation  commissioner  satisfactory 
proof  of  its  financial  ability  to  meet  claims  for  compensa- 
tion made  against  it.     In   the  absence  of  evidence  re- 
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butting  this  presumption,  it  was  not  necessary  for  the 
defendant  to  offer  evidence  that  it  had  complied  with  the 
law. 

Numerous  courts  have  expressed  themselves  in  various 
ways  under  the  different  employers'  liability  acts  as  to 
what  constitutes  casual  employment,  but  none  of  the 
cases  that  we  have  examined  throw  any  light  upon  the 
situation  developed  by  the  facts  in  this  case.  As  we  view 
it,  the  employment  of  the  plaintiff  was  not  casual,  but 
was  regular  and  in  the  usual  course  of  the  business  of  the 
employer.  This  being  true,  both  parties  surrendered  their 
rights  to  any  other  method  of  determination  of  the 
amount  of  compensation  than  that  provided  for  under  the 
employers'  liability  act.  The  plaintiff  was  not  entitled 
to  maintain  this  action,  but  should  have  submitted  his 
claim  for  compensation. 

Takng  this  view  of  it,  we  shall  not  consider  whether  or 
not  there  was  actionable  negligence  on  the  part  of  the 
defendant. 

For  the  reasons  herein  stated,  the  judgment  of  the 
lower  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

RflVBBSBD. 


In  rb  Bowie. 
Amy  Robinson^  appellee^  v.  Griffin  E.  Ybatman  et  al.. 

appellants. 
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Heard  before  Morrissey^  C.J.,  Rosb^  Aldrich  and 
Flansburg,  J  J.,  Allen  and  Redick,  District  Judges. 

Redick^  District  Judge. 

After  a  careful  and  painstaking  reading  and  study  of 
the  record  and  evidence  in  this  case,  we  are  forced  to  the 
conclusion  that  the  judgment  of  the  district  court  is  right, 
and  the  same  is 

Affirmed. 
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4.  Action  of  a  majority  of  stockholders  governs,  when  within 
express  or  implied  powers  and  not  violative  of  contract 
rights.    Iowa  State  d  8avi7igs  Bank  v.  City  Nat.  Bank 397 
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Oorporationa—  Concluded. 

5.  A  corporation  is  not  bound  by  an  agent's  representations 
outside  of  those  contained  in  a  written  order  for  stock. 
Schuster  V,  North  American  Hotel  Co 672 

6.  Where  a  contract  for  tlie  sale  of  stock  provides  that  only 
its  printed  conditions  shall  bind  the  company,  an  agent's 
oral  promise  that  the  copipany  will  repurchase  is  unauthor- 
ized.    Schuster  v.  North  American  Hotel  Co 679 

7.  The  principal  is  responsible  for  the  agent's  fraudulent 
representations  concerning  the  subject-matter  of  the  con- 
tract.     Schuster  v.  North  American  Hotel  Co 679 

8.  Corporation  held  not  bound  by  agent's  unauthorized  oral 
promise  to  repurchase  stock.  Schuster  v.  North  American 
Hotel  Co 679 

9.  Where  the  duties  of  the  directors  of  a  dissolved  corporation 
as  trustees  are  fixed  by  statute,  they  are  not  entitled  to 
instructions  from  a  court  of  equity.  Shurtleff  v.  Schoen- 
leher 870 

Counties  and  County  Officers. 

1.  A  county  surveyor  is  not  an  agent  of  the  county  in  laying 
out  drainage  ditches.     Thompson  v.  Colfax  County  361 

2.  County  commissioners  do  not  act  for  the  county  in  contract- 
ing for  drains  and  the  county  is  not  liable  for  their  neglect 

or  delay.     Thompson  v.  Colfax  County  351 

3.  Counties  are  not  liable  for  negligent  acts  of  their  officers 
in  discharge  of  official  duties,  in  absence  of  a  statute  creat- 
ing such  liability.  Dawson  County  Irrigation  Co.  v.  Daw- 
son  County    367 

4.  County  commissioners  may  construct  bridges  in  antici- 
pation of  tax  levy.  Central  Bridge  d  Construction  Co.  v. 
Saunders  County   484 

5.  Bridges  may  be  constructed  to  the  amount  of  levy.  Central 
Bridge  d  Construction  Co.  v.  Saunders  County  484 

6.  Warrants  for  prior  work  cannot  be  lawfully  paid  with 
funds  for  current  year,  unless  included  in  estimates  or 
there  is  a  surplus  in  the  current  fund.  Central  Bridge  d 
Construction  Co.  v.  Saunders  County  484 

7.  Cost  of  culverts  is  chargeable  to  the  county  bridge  fund. 
Central  Bridge  d-  Construction  Co.  v.  Saunders  County 484 

S.  Counties  are  not  chargeable  with  interest  on  claims,  except 
by  contract,  or  when  imposed  by  statute.  Central  Bridge 
d  Construction  Co.  v.  Saunders  County  484 
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Gonntles  and  Oonnty  Offlcera — Concluded. 

9.  The  special  provision  in  sec.  954,  Rev.  St.  1913,  controls  a 
courthouse  bond  election.     State  v.  Marsh   760 

Oourts. 

1  When  the  district  court  acquires  Jurisdiction  of  an  action, 
it  may  enter  any  Judgment  that  is  proper  under  the  plead- 
ings and  evidence.    Bolich  r.  Robinson   449 

2.    County  courts  are  courts  of  record.    Foote  v.  Chittenden..  704 

Criminal  Law.  See  Burglary.  Fororry.  Homicidk.  Indictment 
AND  Information.  Larckny.  Parent  and  Child,  2-4.  Phy- 
sicians AND  SlTRGEONS.      RaPK. 

1.  "Third  term"  in  sec.  9022,  Rev.  St.  1913,  held  to  refer  to 
regular  terms  of  court.     Glebe  v.  State   251 

2.  Consent  to  a  continuance  over  a  term  held  a  waiver  by 
accused  of  right  to  count  such  term  as  one  at  which  he 
should  be  tried.    Glebe  v.  State   251 

3.  Telephonic  conversation  is  inadmissible  when  the  voice  is 
not  recognized.    Bernstein  t\  State  337 

4.  It  is  not  error  to  refuse  a  requested  instruction  covered  by 
one  given.    Strong  v.  State  339 

5.  It  is  prejudicial  error  to  incorporate  in  an  instruction  de- 
fining the  Issues  a  count  stricken  from  the  information. 
Roberts  v.  State 362 

6.  It  is  not  error  to  refuse  to  give  an  instruction  covered  by 
one  given.    Robbins  v.  State 423 

7.  It  is  incompetent  to  ask  a  witness  on  cross-examination  as 
to  a  plea  of  guilty  in  another  case;  such  plea  not  being  a 
"conviction"  within  sec.  7906,  Rev.  St.  1913.     Ford  v.  State.  439 

8.  Where  the  corpus  delicti  is  in  dispute,  the  court  cannot 
assume   in  an  instruction  that  it  is  established.    Zediker 

V.  State 473 

9.  If  accused  testifies,  the  county  attorney  may  ask  him 
whether  he  has  been  convicted  of  a  felony.    Denker  v.  State  779 

10.  A  conviction  on  confiicting  evidence  will  not  be  set  aside, 
where  the  state's  evidence  sustains  the  verdict.  Denker  v. 
State   779 

11.  Sustaining  state's  challenge  to  a  venireman  was  not  preju- 
dicial, where  a  competent  Juror,  not  challenged,  took  his 
place.    Chrisiiancy  v.  State  822 

12.  Instruction  as  to  disregarding  all  testimony  of  a  witness 
swearing  falsely  to  any  material  fact  approved.  Christiancy 
V.  State   .• 822 
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CxUninal  Law — Concluded. 

13.  Refusal  to  require  the  state  to  elect  between  a  count  charg- 
ing rape  and  charging  assault  with  intent  to  commit  rape 
held  not  error.    Chriatianey  v.  State  822 

14.  Overruling  of  challenge  to  a  venireman  who  was  subse- 
quently excused  held  not  prejudicial.    Christiancy  v.  State.  822 

15.  A  request  by  the  county  attorney  that  accused  stand  before 
the  Jury  was  without  prejudice.    Christiancy  v.  State 822 

16.  Accused  is  entitled  to  an  impartial  jury.  Christiancy  v. 
State 822 

17.  Where  the  county  attorney  asked  the  accused  a  question 
not  within  his  direct  examination,  to  which  the  court  sus- 
tained an  objection  and  instructed  the  jury  to  disregard 

it,  held  not  error.    Christiancy  v.  State  822 

18.  Motion  and  affidavit  for  continuance  on  ground  of  absence 

of  material  witness  held  insufficient.    Seaton  v.  State 833 

19.  Question  of  competency  of  a  venireman  cannot  be  raised  by 
motion  for  continuance.     Seaton  v.  State   833 

20.  Jurors  who  sit  in  the  trial  of  one  jointly  indicted  are  dis- 
qualified to  sit  in  the  trial  of  the  others.    Seaton  v.  State . .  833 

21.  The  venue  of  a  case  of  abandonment  of  child  is  in  the 
county  of  the  matrimonial  domicile.    Preston  v.  State 848 

Damages. 

1.  To  warrant  recovery  for  a  permanent  injury,  the  perma- 
nency must  be  shown  with  reasonable  certainty.    McGowan 

V.  Dresher  Bros 374 

2.  There  is  no  fixed  rule  for  measuring  damages  for  personal 
injuries.    Dailey  v.  Sovereign  Camp,  W.  O.  W 767 

3.  Elements   of    damages    for    personal    injuries    enumerated. 
Dailey  v.  Sovereign  Camp,  W.  O.  W 767 

4.  Personal  injury  verdict  held  excessive.    Mullally  v.  Haslam  860 

Death. 

1.  Absence   for   seven   years   raises   a  presumption   of   death. 
Crane  v.  Grand  Lodge,  A.  O.  U.  W 291 

2.  Evidence  held  not  to  raise  presumption  of  death.    Maxwell 

17.  Maxwell   ®^^ 

Dismissal  and  Non-Suit. 

Dismissal  of  state  held  not  to  affect  the  action  as  to  other  de- 
fendants.    MrShane  v.  Murray   512 
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Divorce. 


1.  Where  the  pleadings  and  findings  are  sufficient,  the  supreme 
court  may  enlarge  a  decree  from  bed  and  board  to  an 
absolute  divorce.    Marquis  t\  Marquis  122 

2.  Where  final  distribution  of  an  estate  is  delayed  only  by  the 
existence  of  a  life  estate,  an  undiyided  remaider  may  be 
awarded  as  alimony  to  the  wife  of  a  remainderman.  Max- 
well V.  Maxwell   689 

3.  A  suit  for  divorce  abated  where  one  party  died  within  six 
months  after  decree.     Holmberg  v.  Hohnberg   717 

4.  A  decree  for  alimony  is  not  afTected  by  death  of  husband 
within  six  months  after  decree.    Holmberg  v.  Holmberg...  717 

Drains. 

A  construction  company,  in  contracting  for  drainage  work,  is 
presumed  to  know  the  extent  of  the  county's  authority  and 
the  limitations  thereof.     Thompson  v.  Colfax  County 351 

Elections.     See  Mandamus,  7,  8. 

1.  The  duties  of  canvassing  boards  are  purely  ministerial. 
State  V.  Bower  436 

2.  Women  may  vote  at  a  courthouse  bond  election.  State  v. 
Marsh    760 

Electricity. 

1.  A  mortgage  on  electric  plants  held  to  cover  a  subsequently 
constructed  transmission  line.  Roebling*s  Sons  Co.  v.  Ne- 
braska Eleetrie   Co 255 

2.  A  transmission  line  constructed  from  an  electric  plant  be- 
comes an  appurtenance  thereof  from  the  time  construction 
is   commenced.    Roebling*s  Sons   Co.   v.  Nebraska  Electric 

Co 265 

3.  Acceptance  of  money  by  mortgagor  on  faith  of  construction 
of  a  transmission  line  will  subject  the  line  to  the  lien  of 
the    mortgage.    Roebling's   Sons   Co.   v.   Nebraska   Electric 

Co 255 

4.  Lien  of  materialman  on  transmission  line  held  subordinate 
to  lien  of  mortgage.  Roebling's  Sons  Co.  v.  Nebraska  Elee- 
tHc  Co 255 

•  5.     Evidence  held  to  sustain  verdict.     Graham   v.  City  of  Lin- 

roln    305 
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Eminent  Domain. 

Where  condemnation  proceedings  were  without  Jurisdiction, 
the  owner  did  not  waive  objections  by  appealing.  Albin  v. 
Consolidated  School  DistHct   719 

Eqnity.     See  Trusts,  5,  6. 

Where  equity  reforms  an  instrument  It  may  grant  full  relief 
thereon,  whether  legal  or  equitable.     Baughan  v.  Schurlkr.  627 

Evidence.    See  Criminal  Law.  '  Witxehskh. 

1.  Where  a  physician  has  testified  fully  as  to  a  personal  in- 
Jury,  he  cannot  testify  as  to  whether  he  could  discover  any 
reason  why  plaintiff  could  not  work  when  he  examined  him. 
McOowan  v.  Dresher  Bros 374 

2.  Self-serving  declarations  of  a  decedent  are  incompetent  to 
disprove  a  prior  agreement  to  reconvey  lands.  Kiser  v. 
Sullivan     454 

3.  Evidenoe  of  physicians  as  to  effect  on  health  of  breach  of  a 
promise  to  marry  held  admissible.    Fellers  v.  Howe 495 

4.  The  owner  of  merchandise  may  testify  to  its  value.     Gilbert 

V.  Rothe 549 

5.  Opinion  of  expert  must  be  based  on  proved  facts,  and  c<^n 
not  be  invoked  to  supply  facts.    Hornby  v.  State  Life  Ins. 

Co 575 

6.  Admission  of  conclusions  of  expert,  as  to  value  of  live 
stock,  based  on  a  hypothetical  question  containing  insuf- 
ficient facts  is  error.  Berliner  v.  Director  General  of  Rail- 
roads      801 

7.  Oral  evidence  is  not  admissible  to  vary  the  terms  of  a  writ- 
ten contract.    Leypotdt  d  Wickstrom  v.  Alderman  131 

8.  Parties  to  a  written  contract  may  show  by  parol  the  real 
agreement,  in  a  suit  thereon  by  a  third  person.  Durland 
Trust  Co.  V.  Payne   135 

9.  Parol  evidence  is  not  admissible  to  show  an  oral  agreement 
varying  the  terms  of  a  written  instrument.  Schuster  v. 
North  American  Hotel  Co 679 

10.  The  rule  that  evidence  of  a  parol  promise  is  inadmissible 
to  vary  a  written  contract  is  not  applicable  in  an  action 
for  fraud  or  to  rescind,  where  the  oral  promise  was  an  in- 
ducement to  the  contract.  Schuster  v.  North  American 
Hotel  Co 679 

11.  Parol  evidence  is  admissible  to  show  official  acts  of  a  public 
officer.    State  v.  Warrick   750 
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Executors  and  Administraton.    See  Husband  axd  Wifk,  3. 

1.  Where  no  penalty  was  fixed  in  an  administrator's  bond  for 
the  sale  of  land,  the  sale  was  not  void,  the  bond  being  re- 
formable  in  equity.    Pohlcnz  v,  Panko 166 

2.  Where  publication  of  notice  of  administrator's  sale  was  not 
made  full  three  weeks  prior  to  the  sale,  held  an  irregularity 
not  defeating  Jurisdiction.    Pohlenz  v.  Panko  156 

3.  Defective  notice  of  administrator's  sale  held  not  ground  for 
setting  sale  aside  on  a  collateral  attack.    Pohlenz  v.  Panko.  156 

4.  The  giving  of  a  bond  by  an  administrator  is  not  a  jurisdic- 
tional prerequisite  to  a  valid  sale  of  land.  Pohlenz  v. 
Panko   156 

5.  Failure  to  enter  a  formal  order  allowing  claims  is  not  fatal 

to  a  sale  of  land  to  pay  debts.    Pohlenz  v.  Panko 156 

6.  Sale  of  homestead  upheld  after  confirmation.  Pohlenz  v. 
Panko * 156 

Extradition. 

"Fugitive  from  justice"  defined.    Finch  v.  West 45 

Forgwy. 

Evidence  held  to  sustain  conviction.    Denker  v.  State  779 

Fraud. 

1.  Rescission,  recoupment,  and  an  action  for  damages  are 
remedies  for  fraud.    Bringen  v.  Wolf 590 

2.  Renewal  of  note  for  purchase  price  of  property  is  not  a 
waiver  of  right  of  action  for  deceit,  as  a  matter  of  law. 
Bringen  v.  Wolf  590 

3.  In  a  suit  to  cancel  deeds,  it  is  proper  to  join  the  fraudulent 
purchaser  with  his  grantee  as  defendant.    Bailey  v,  Chilton  795 

Guardian  and  Ward. 

Failure  to  give  non-resident  minors  notice  of  the  appointment 
of  a  guardian  is  not  a  jurisdictional  defect  rendering  a  sale 
of  their  property  void.    Foote  t?.  Chittenden 704 

Habeas  Corpus. 

1.  The  question  of  guilt  or  probable  cause  is  exclusively  for 
the  courts  of  the  state  demanding  extradation.  Finch  v. 
West  45 

2.  The  questions  to  be  determined  on  an  application  for  habeas 
corpus  by  one  held  under  extradition  are  whether  the  per- 
son demanded  is  substantially  charged  with  a  crime,  and 
whether  he  is  a  fugitive  from  justice.    Finch  v.  West 45 
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Highways. 

1.  The  statute  limiting  speed  of  motor  vehicles  has  no  appli- 
cation where  one  motor  vehicle  overtakes  another.     Thomas 

V.   Rasmussen    442 

2.  Evidence  held  Insufficient  to  sustain  verdict  for  personal 
injuries.     Thomas  v.  Rasmussen   442 

Homestead. 

1.  Taking  of  stay  of  sale  in  foreclosure  suit  held  not  to  estop 
defendant  from  claiming  surplus  from  sale  of  homestead. 
Th07npson  v,  Todd    545 

2.  Plea  of  selection  of  homestead  from  wife's  separate  property- 
heUl  sufficient.     Williams  v.  yVilliams   584 

3.  The  wife  may  become  vested  with  a  homestead  interest  in 
land  occupied  under  an  executory  contract  of  sale  partially 
performed.    Alston  v.  A  Iston  623 

Homicide. 

1.  The  furnishing  of  intoxicating  liquor  to  another  is  not  ordi- 
narily such  an  unlawful  act  as  will  supply  the  place  of 
criminal  intent.     Thiede  v.  State  48 

2.  One  furnishing  liquor  which  he  should  have  known  con- 
tained poisonous  ingredients  is  guilty  of  criminal  intent. 
Thielle  v.  State  48 

3.  Though  one  who  drinks  poisonous  liquor  may  be  guilty  of 
contributory  negligence,  such  negligence  is  not  a  defense  to 
a  charge  of  homicide  against  the  person  who  furnished  the 
liquor.     Thiede  r.  State  48 

4.  Bvidence  held  sufficient  to  sustain  subniiseion  of  charge  of 
involuntary  manslaughter.     Thiede  v.  State   48 

5.  Where  the  information  charges  only  murder  in  the  first 
degree,  it  is  error  to  instruct  on  other  degrees  of  homicide. 
Thompson  V.  State   395 

Husband  and  Wife. 

1.  A  deserted  wife  held  liable  on  her  contracts  as  a  feme 
sole.    Peterson  Bros,  rf  Co.  v.  Chinnarson 29 

2.  A  contract  of  separation  and  equitable  settlement  of  prop- 
erty rights  will  be  enforced.    In  re  Estate  of  Lauderhack.  461 

3.  A  postnuptial  contract  held  to  debar  the  survivor  from  re- 
ceiving statutory  allowances.    In  re  Estate  of  Lauderback.  461 

4.  Verdict  for  plaintiff  in  an  action  for  alienation  of  affections 
held  sustained  by  evidence.    Wendt  v.  Wendt  554 
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Husband  and  Wife — Concluded, 

5.  Instruction  in  an  action  for  alienation  of  affections  held 
proper.    Wendt  v.  Wendt  664 

6.  The  wife  cannot  maintain  ejectment  against  her  husband  in 
occupancy  of  the  homestead,  though  selected  from  her  sepa> 
rate  property.    Williams  v.  WiXUams  684 

7.  The  husband  has  the  right  to  establish  the  matrimonial 
domicile.    Preston  v.  State   848 

Indictment  and  Information. 

1.  An  assistant  attorney  general  has  no  authority  to  sign  an 
information.    Lower  v.  State   666 

2.  An  indictment  for  practicing  without  authority  need  not 
negative  exceptions  in  the  medical  practice  act.    Carpenter 

V.  State   742 

Insurance. 

1.    Evidence  held  to  sustain  finding  that  a  railroad  right  of 

way  was  by  mistake  omitted  from  description  of  land  in  an  | 


Insurance  contract.    Central  Granaries  Co.  v.  "Nehraslca  L. 
M,  Ins,  Ass*n  80 

2.  Power  of  a  court  to  correct  a  mutual  mistake  implies  ad- 
missibility of  proof  of  such  mistake.     Central  ChranSries  Co. 

V.  Nebraska  L.  M.  Ins.  Ass'n  80 

3.  A  separate  suit  to  reform  a  fire  insurance  policy  is  un- 
necessary, as  reformation  may  be  had  in  an  action  on  the 
policy.    Central  Granaries  Co.  v.  Nebraska  L.  M.  Ins.  Ass*n    80 

4.  A  mutual  correction  of  an  unexpired  fire  insurance  policy 
to  cover  future  loss  does  not  prevent  insured  from  seeking 
correction  of  the  policy  to  cover  past  loss.  Central  Grana- 
ries Co.  V.  Nebraska  L.  M.  Ins.  Ass*n 80 

5.  A  mutual  insurance  company  is  bound  by  rules  applicable 
to  other  corporations  and  individuals  as  to  correcting  a 
mutual  mistake  in  a  policy.  Central  Granaries  Co.  v.  Ne- 
braska L.  M.  Ins.  Ass'n   80 

6.  Misrepresentations  in  application  for  insurance  will  not  de- 
feat recovery  if  they  did  not  contribute  to  the  loss.  Central 
Granaries  Co.  v.  Nebraska  L.  M.  Ins.  Ass^n 80 

7.  The  mortgaging  of  insured  chattels  in  violation  of  a  fire 
policy  will  not  invalidate  the  insurance,  unless  the  breach 
contributes  to  the  loss.    Semrity  State  Bank  v.  Aetna  Ins. 

Co 126 


I 
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Imro^ance — Continued. 

8.  An  attorney's  fee  is  not  allowat^le  on  a  fire  policy  covering 
personalty  only.    Security  State  Bank  v,  Aetna  Ins.  Co,  ...  126 

9.  A  court  will  not  write  a  forfeiture  clause  into  an  insurance 
policy.    Hagelin  v.  Commonwealth  Life  Tn^,  Co 187 

10.  After  c<Mitraet  is  made,  the  insurer  cannot  impose  new 
conditions  creating  forfeiture  without  consent  of  assured, 
and  without  a  new  consideration.  Hagelin  v.  Common- 
wealth Life  Ins.  Co 187 

11.  Voluntarily  aiding  a  peace  officer  in  pursuit  of  criminals  is 
not,  as  a  matter  of  law,  "voluntary  exposure  to  unnecessary 
danger."    Sackett  v.  Masonic  Protective  Ass^n   238 

12.  A  liability  insurer  is  not  a  favorite  of  the  law.  Ford  Hos- 
pital V.  Fidelity  d  Casualty  Co 311 

13.  A  narrow  or  technical  construction  of  a  liability  insurance 
policy  is  not  permissible.  Ford  Hospital  v.  Fidelity  d 
Casualty  Co ; 311 

14.  A  child  born  in  a  hospital  and  returned  to  its  mother  for 
nourishment  is  a  "patient."  Ford  Hospital  v.  Fidelity  d 
Casualty  Co 311 

15.  The  bathing  of  a  child,  injured  through  negligence  of  a 
hospital  nurse,  held  to  be  "hospital  treatment,"  within  the 
meaning  of  a  liability  insurance  policy.  Ford  Hospital  v. 
Fidelity  d  Casualty  Co 311 

16.  A  liability  insurer,  by  making  a  defense  as  agreed,  does  not 
lose  the  right  to  assert  that  insured's  loss  is  not  covered 

by  the  policy.    Ford  Hospital  v.  Fidelity  d  Casualty  Co. . .  311 

17.  A  liability  insurer  cannot  defeat  recovery  on  the  policy  be- 
cause the  Judgment  was  not  paid  in  money  according  to 
the  literal  terms  of  the  policy.    Ford  Hospital  v.  Fidelity 

d  Casualty  Co 311 

18.  Assignment  of  potential  Judgment  as  security  does  not  bar 
suit  on  policy.    Ford  Hospital  v.  Fidelity  d  Casualty  Co,..  311 

19.  In  a  suit  on  a  liability  insurance  policy,  transactions  of  in- 
sured's attorneys  in  purchasing  the  Judgment  held  not 
available  as  a  partial  defense.    Ford  Hospital  v.  Fidelity 

d  Casualty  Co 311 

20.  Provisions  as  to  payment  of  premium  and  modification  of 
contract  by  agent  may  be  waived  by  insurer.  Echols  v. 
Mutual  Life  Ins.  Co 409 
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21.  Agreement  by  agent  to  take  a  note  for  first  premium  held 
a  payment  of  the  premium  as  between  insured  and  the  com- 
pany.   Echols  V.  Mutual  Life  Ins.  Co 409 

22.  Agreement  by  agent  to  extend  time  of  payment  of  first 
premium  held  a  waiver  of  conditions  of  the  contract 
Echols  V,  Mutual  Life  Ins.  Co 409 

23.  Notice  to  general  agent  held  notice  to  the  company.   Echols 

V.  Mutual  Life  Ins,  Co 409 

24.  A  provision  for  forfeiture  for  failure  to  pay  premiums  is 
enforceable.    Novak  v.  LaFayette  Life  Ins.  Co,  * 417 

25.  Whether  a  note  was  taken  as  payment  of  a  premium  or' for 
extension  of  time  of  payment  held  a  question  of  fact. 
Novak  V.  LaFayette  Life  Ins.  Co 417 

26.  Retention  of  premium  note  after  its  maturity  held  not  to 
prevent  a  forfeiture.    Novak  v,  LaFayette  Life  Ins.  Co.  ...  417 

27.  Insurer  held  not  estopped  from  claiming  a  forfeiture. 
Novak  V.  LaFayette  Life  Ins.  Co 417 

28.  Default  in  payment  of  premium  note  held  to  work  a  for- 
feiture.   Novak  V.  LaFayette  Life  Ins.  Co 417 

29.  In  case  of  injury  resulting  in  death,  there  is  a  presumption 
that  it  was  not  voluntarily  self-inflicted.  Hornby  v.  State 
Life  Ins.  Co 575 

30.  Blood  poisoning  held  to  result  from  accidental  injury,  and 
time  of  infection  to  be  immaterial.  Hornby  v.  State  Life 
Ins.  Co 575 

31.  An  instruction  as  to  determination  of  cause  of  injury  held 
misleading.    Hornby  v.  State  Life  Ins.  Co 575 

32.  Property  on  separate  lots  held  to  be  on  separate  "premises'* 
under  average  clause  in  policy.    Nye-Schneider-Fowler  Co. 

v.  Nebraska  Lumbermen's  Mutual  Ins.  Ass*n  605 

33.  Proof  of  loss  held  waived  by  negotiation  for  settlement. 
Brown  v.  Firemen's  Ins.  Co ; 615 

34.  The  Grand  Lodge,  A.  O.  U.  W.,  of  Iowa  may  be  enjoined 
from  transacting  insurance  business  in  Nebraska  to  the  in- 
jury of  the  Grand  Lodge  of  Nebraska.    Orand  Lodge,  A.  O. 

U.  W.,  v.  Grand  Lodge,  A.  O.  U.  W 12 

35.  Beneficiary  held  not  to  have  shown  that  insured  was  ex- 
cused from  tendering  assessments.    Jensen  v.  Orand  Lodge, 

A.  O.  U.W 66 
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36.  Where  insured  accepts  a  new  certificate^  his  beneficiary;  in 
action  thereon,  cannot  question  the  validity  of  assessments 
under  the  original  certificate.  Jensen  v.  Orand  Lodge,  A, 
0.  U.  W.  66 

.37.  A  beneficiary  cannot  claim  that  insured  was  excused  from 
tendering  assessments  because  of  invalid  increase,  without 
showing  a  tender  of  original  rates.  Jensen  v.  Orand  Lodge, 
A.  O,  U.  W 66 

38.  Evidence  held  to  establish  that  insured  abandoned  his  insur- 
ance.   Jensen  v.  Orand  Lodge,  A.  0.  U.  W 66 

39.  Where  the  supreme  legislative  body  of  a  fraternal  bene- 
ficial association  has  given  a  reasonable  construction  of  an 
ambigruous  by-law,  courts  will  adopt  that  construction. 
Fowler  v.  Sovereign  Camp,  W,  0.  W 192 

40.  Loading  of  rate  of  assessment  of  a  beneficial  association  by 
the  percentage  method  held  within  the  discretion  of  the 
association.    Foxcler  v.  Sovereign  Camp,  W.  O.  W 192 

41.  Loading  of  rate  of  assessment  of  beneficial  association  held 
not  excessive  nor  discriminatory.  Fowler  v.  Sovereign 
Camp,  W.  0,  W 192 

42.  By-law  of  fraternal  association  permitting  a  disabled  mem- 
ber to  surrender  his  certificate  and  receive  benefits  held  not 

.    to  constitute   endowment   insurance.    Fowler  v.   Sovereign 
Camp,  W.  0.  W 192 

43.  A  readjustment  whereby  a  lien  is  placed  on  the  amount  to 
be  paid  on  the  certificate  of  a  beneficial  association  Is  not 
invalid.    Fowler  v.  Sovereign  Camp,  W.  0,  W 192 

44.  A  fraternal  association  may  change  from  an  assessment 
basis  to  a  level  premium  plan.    Fowler  v.  Sovereign  Camp, 

W.  0.  W 192 

45.  It  is  proper  to  consider  adverse  selection  in  readjusting 
rates  of  fraternal  association.    Fowler  v.  Sovereign  Camp, 

W.  0.  W 192 

46.  Equity  will  not  declare  a  readjustment  plan  of  a  fraternal 
association  void,  unless  clearly  shown  to  be  illegal.    Fowler 

V.  Sovereign  Camp,  W.  O,  W 192 

47.  Division  of  members  of  fraternal  associations  into  two 
classes  held  discriminatory.  Case  v.  Supreme  Trihe  of  Ben 
Hur    220 

48.  Amendment  to  by-laws,  requiring  payment  of  assessments 
during  disability,  held  not  a  reduction  in  amount  of  bene- 
fits.   Case  V.  Supreme  Tribe  of  Ben  Hur 220 


908  INDEX.  [lOG  Neb. 

Insnrance — Caticluded. 

49.  The  signing  of  an  agreement  to  pay  additional  assessments 
during  disability  held  not  a  waiver  of  insured's  right  to 
object  to  discriminatory  classification.  Case  v.  Supreme 
Tribe  of  Ben  Hur  220 

50.  A  fraternal  beneficial  association  may  increase  rates  and 
change  the  plan  of  assessments,  where  no  injustice  is  done. 
Case  V.  Supreme  Tribe  of  Ben  Hur 220 

51.  Increase  of  rates  or  change  of  plan  of  assessments  of  bene- 
ficial associations  will  be  presumed  to  be  reasonaible.    Case 

V.  Supreme  Tribe  of  Ben  Hur 220 

52.  An  increase  of  rates,  prohibitive  to  older  members,  of  a 
fraternal  association  does  not  of  itself  make  the  rate  unrea- 
sonable.    Case  V.  Supreme  Tribe  of  Ben  Hur 220 

53.  Actual  acceptance  of  application  held  required  to  create  a 
contract  of  insurance  under  law^s  of  beneficial  association. 
Handlier  v.  Knights  of  Columbus  267 

54.  Delegates  elected  to  a  regular  session  of  the  supreme  legis- 
lative body  of  a  beneficial  association  cannot  serve  at  a  spe- 
cial session.     MHdener  v.   Sharp    654 

55.  A  special  session  of  the  governing  body  of  a  beneficial 
society  held  without  power  to  adopt  a  new  table  of  rates. 
Widener  v.  Sharp    65* 

&6.  Enforcement  of  rates  illegally  adopted  by  the  governing 
body  of  a  beneficial  society  will  be  enjoined.  Widener  v. 
Sharp   654 

57.  Certain  questions  and  answers  in  an  application  for  insur- 
ance held  to  be  representations,  and  not  warranties.   Beeler 

V.  Supreme  Tribe  of  Ben  Hur 853 

58.  Proof  required  to  establish  defense  of  falsity  of  statements 
in  application  for  Insurance.  Beeler  v.  Supreme  Tribe  of 
Ben  Hur  S63 

59.  Warranty  and  representation  distinguished.  Beeler  v.  Su- 
preme  Tribe  of  Ben  Hur 863 

Judgmont. 

1.  The  personal  representative  of  a  decedent  is  not  precluded 
by  a  judgment  against  a  carrier  under  the  federal  em- 
ployers' liability  act  for  the  benefit  of  the  widow  from 
maintaining  a  later  action  against  a  joint  tort-feasor  under 
a  state  statute  for  the  benefit  of  the  mother.  Moore  v, 
Omaha  Warehouse  Co 116 
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2.  Where  a  party  is  entitled  to  a  jury  trial,  the  court  cannot 
disregard  the  verdict  and  enter  such  Judgment  as  the  evi- 
dence warrants.  Kenesaw  Mill  d  Elevator  Co,  v.  Aufden- 
kamp    246 

3.  Res  judicata,  the  law  of  the  case,  and  stare  decisis  have  in 
view  the  determination  of  controverted  questions  of  fact 
and  of  law.    Scott  v.  Scotts  Bluff  County  355 

4.  Statements  to  defendant  by  a  third  person  that  the  action 
had  been  settled  Is  not  ground  for  setting  aside  a  default 
after  the  term.    Kulhanek  v.  Kulhanek  595 

Jury.    See  Criminal  Law,  11,  14,  19,  20. 

1.  On  voir  dire  examination  each  party  may  ask  pertinent 
questions  for  the  purpose  of  challenge  for  cause.     Strong 

V.  State  339 

2.  The  extent  of  voir  dire  examination  rests  in  the  sound  dis- 
cretion of  the  court.     Strong  v.  State   339 

Landlord  and  Tenant.  '■ 

1.  Equity  has  power  to  relieve  against  forfeiture  of  lease  for 
nonpayment  of  rent.     Ostcnberg  v.   Scottsbluff  Investment 

Co 143 

2.  Enforcement  of  penalty  for  nonpayment  of  rent  held  barred 

in  equity.    Ostenherg  v.  Scottshluff  Investment  Co 143 

3.  The  remedy  created  by  sees.  8466,  8467,  Rev.  St.  1913,  for 
forfeiture  for  nonpayment  of  rent  held  not  a  limitation  on 
the  power  of  a  court  of  equity.  Ostenherg  v.  Scott shluff 
Investment  Co 143 

4.  A  mortgagee  of  a  leasehold  takes  with  notice  of  covenants 

of  lease.    Bowen  v.  Selby  166 

5.  The  mortgage  interest  in  a  leasehold  is  coextensive  with 
the  leasehold  interest.    Bowen  v,  Selby   166 

6.  Forfeiture  of  a  lease  for  nonpayment  of  rent  terminates  a 
mortgage  of  the  leasehold.    Bowen  v.  Selby  166 

7.  A  lessee  may  place  signs  on  walls  which  do  not  injure  the 
freehold.    Bee  Building  Co,  v.  Peters  Trust  Co 294 

8.  A  lessee  may  change  the  name  of  a  building.  Bee  Building 
Co,  V.  Peters  Trust  Co 294 

9.  The  right  of  the  lessee  to  change  the  name  of  a  building 
under  a  99-year  lease  will  be  implied.  Bee  Building  Co,  v. 
Peters  Trust  Co 294 
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10.  An  injunction  will  not  issue  to  compel  a  lessee  to  restore  a 
panel  bearing  the  name  of  the  building.    Bee  Building  Co. 

V.  Peters  Tmst  Co.  294 

11.  A  landlord  is  not  bound  to  repair  in  absence  of  express  con- 
tract   Daggett  v.  Panehianco  572 

12.  ETidence  held  to  Justify  direction  of  verdict  for  plaintiff. 
Daggett  v.  Panehianco  572 

Larceny.  ^ 

Instruction  as  to  inference  to  be  drawn  from  possession  of 
property  stolen  held  reversible  error.    Zediker  v.  State 473 

Libel  and  Blander. 

In  an  action  for  slander*  a  decree  in  a  suit  to  cancel  notes 
given  in  settlement  of  damages  from  the  slander  held  in- 
admissible.   Macke  v.  Wagener  282 


1.  Pleadings  held  sufficient  to  warrant  WTlt  to  compel  county 
board  of  health  to  abate  nuisance.    State  v,  Clark  59 

2.  In  mandamus  to  compel  a  board  of  health  to  abate  a 
nuisance,  property  owners  held  not  necessary  parties. 
State  V.  Hart   61 

« 

3.  Issuance  of  writ  compelling  board  of  health  to  abate  a 
nuisance  held  not  an  interference  with  the  board's  dis- 
cretion.   State  V.  Hart    61 

4.  Though  a  court  cannot  control  the  discretion  of  a  board  of 
health,  it  may  compel  it  to  act.    State  v.  Hart 61 

5.  In  a  proceeding  to  compel  a  board  of  health  to  abate  a 
nuisance,  failure  of  the  alternative  writ  to  disclose  that 
the  board  has  funds  is  not  fatal.    State  v.  Hart 61 

6.  Mandamus  will  not  lie  to  control  discretion  of  county  court 
to  suspend  payment  of  a  disputed  claim  against  an  estate 
pending  appeal,  though  no  supersedeas  bond  is  i^lven.   State 

V.  Bischof  170 

7.  Mandamus  will  not  lie  to  compel  a  county  board  to  recon- 
vene as  a  canvassing  board  and  go  behind  returns  of  school 
bond  election.    State  v.  Bower  436 

8.  In  mandamus  to  compel  registration  of  water-works  bonds, 
held  that  the  call  for  and  notice  of  election  were  sufficient. 
State  V.  Marsh 547 
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Harriage. 

Evidence  as  to  defendant's  reputation  for  wealth  held  admis- 
sible to  show  plaintiff's  loss  of  prospective  status  in  life. 
Feilers  r.  Howe  495 

Master  and  Servant. 

1.  The  employer's  right  to  subrogation  under  the  workmen's 
compensation  law  is  not  barred  by  the  employer's  concur- 
rent negligence.    Graham  v.  City  of  Lincoln 305 

2.  A  finding  on  conflicting  evidence  as  to  the  manner  of  an 

injury  is  conclusive.    Hwift  rf  Co.  v.  Prince  358 

Vlaski  V.  Morris  d  Co 782 

3.  Employer  held  not  liable  for  compensation  penalty.    Swift 

<€  Co.  V.  Prince 358 

4.  The  supreme  court  may  allow  an  attorney's  fee  on  an  ap- 
peal in  a  compensation  case.    Derr  v.  Kirkpatrick 403 

5.  The  employee  is  entitled  to  an  attorney's  fee  where  com- 
pensation award  is  affirmed  in  court.    Derr  v.  Kirkpatrick  403 

6.  A  judgment  awarding  compensation  on  conflicting  evidence 

is  final.    Derr  v,  Kirkpatrick 403 

7.  Findings  in  compensation  case  held  conclusive.  Simon  v. 
Cathroe  Co ! 535 

8.  EMdenoe  held  to  sustain  finding  as  to  disability.    Knuffke 

V.  Bartholomew    763 

9.  Whether  a  workman  is  an  employee  or  independent  con- 
tractor is  determined  from  all  the  facts.  Knuffke  v. 
Bartholomew    763 

10.  Compensation   allowable  for   loss   of  use   of   middle   finger 
stated.     Ulaski  v.  Morris  d  Co 782 

11.  Employment   held   not   "cadual"   within    compensation    act. 
Nedela  v.  Mares  Auto  Co 883 

Municipal  Corporations. 

1.  Where  the  police  judge  mistakenly  entitled  a  case  as  if  the 
complaining  witness  instead  of  the  state  w*ere  plaintiff,  pro- 
ceedings to  review  the  judgment  must  be  conducted  as 
provided  by  statute.    Boyd  v,  Francisco  249 

2.  Dismissal  of  suit  to  enjoin  construction  of  sidewalk  held 
proper  under  the  evidence.  Shanner  Bros.  v.  Village  of 
Page  470 

3.  Mandamus,  and  not  injunction,  is  the  remedy  to  enforce 
performance  of  a  duty  of  a  municipality.    Shanner  Bros. 

V.  Village  of  Page  470 
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4.  Municipal  authwlties  may  determine  what  rules  and  ordi- 
nances are  required  for  health,  comfort  and  safety,  but 
their  action  is  reviewable  by  the  courts.    Standard  Oil  Co. 

V,  City  of  Kearney   558 

5.  To  overturn  an  ordinance  as  arbitrary,  unreasonable  or  dis- 
criminatory, the  evidence  should  be  clear  •and  satisfactory. 
Standard  Oil  Co.  v.  City  of  Kearney 558 

6.  An  ordinance  prohibiting  construction  of  a  gas  filling  sta- 
tion on  a  principal  city  street  held  an  unreasonable  and 
discriminatory  exercise  of  the  police  power.  Standard  Oil 
Co,  V.  City  of  Kearney  558 

7.  District  courts,  independently  of  statute,  have  power  to  de- 
termine whether  agricultural  lands  should  be  disconnected 
from  a  city.    Sole  v.  City  of  Geneva  879 

8.  The  remedy  provided  by  sec.  5090,  Rev.  St.  1913,  for  de- 
taching territory  from  cities  and  villages  is  not  exclusive. 
Sole  V.  City  of  Geneva  . . ; 879 

Negligence.    See  Cabsiebs,  11,  12. 

1.  Question  of  comparative  negligence  is  for  the  Jury.    Francis 

V.  Lincoln  Traction  Co 243 

2.  Petition  held  to  show  plaintiff  guilty  of  more  than  slight 
negligence  in  comparison  with  the  negligence  of  defend- 
ant.   Fryc  V.  Omaha  d  C.  B.  Street  R.  Co 333 

3.  A  skater  will  be  presumed  to  know  how  to  adjust  skate 
straps.    Frye  t?.  Omaha  d  C.  B.  Street  R,  Co 333 

4.  Negligence,  contributory  negligence,  and  proximate  cause 
are  ordinarily  questions  for  the  jury.  Burton  v.  Lincoln 
Traction  Co .• 521 

5.  Instructions  held  warranted  by  the  evidence.  Mullally  v. 
Haalam    860 

6.  Evidence  held  to  sustain  verdict  for  plaintiff  in  action  for 
negligence  of  automobile  owner.    Mullally  v.  Haslam  860 

New  Trial. 

1.  A  Judgment  becomes  final  on  failure  to  pay  according  to 
order  of  remittitur.    Ford  Hospital  v.  Fidelity  d  Casualty 

Co 311 

2.  The  granting  of  a  new  trial  is  largely  discretionary.    Derr 

V.  Kirkpatrick  403 
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''Kuisance.    See  Mandamus,  1-5. 

Offlctn. 

A  janitor  of  a  courthouse  is  not  a  public  officer.    Scott  v. 
Scotts  Bluff  County    355 

Parent  and  Cliild. 

1.  That  a  stepmother  owes  stepchildren  no  duty,  finds  no  sup- 
port in  nature,  logic,  or  law.    Fischer  v.  Fischer  477 

2.  Evidence  held  insufficient  to  sustain  conviction  ot  neglect- 
ing and  abandoning  child.    Preston  v.  State  848 

3.  Husband's  failure  to  furnish  his  wife  money  for  mainte- 
nance of  a  two  months'  old  child  born  after  she  had  left  the 
matrimonial  domicile  without  cause  held  not  "wilful  neg- 
lect" of  child.    Preston  v.  State  848 

4.  On  a  prosecution  for  abandonment  of  a  child,  each  case 
must  be  decided  on  its  merits.    Preston  v.  State 848 

Partition. 

1.  Minors  may  Join  as  plaintiffs  in  partition  proceedings. 
Nite  17.  Widman  736 

2.  The  owner  of  a  life  estate  may  maintain  partition  against 

a  co-tenant  holding  a  fee-simple  title.    Nitz  v.  Widman 736 

Physicians  and  Surgeons. 

1.  The  medical  practice  act  is  not  void  for  failing  to  provide 
for  the  practice  of  "napropathy."    Carpenter  v.  State 742 

2.  The  state  board  of  health  need  not  provide  for  examining 

all  manner  of  healers.    Carpenter  v.  State 742 

8.  Neitlier  the  legislature  nor  the  stat^  board  of  health  can  be 
expected  to  anticipate  new  methods  of  healing.  Carpenter 
V.  State  742 

Pleading. 

1.  A  pleading  tested  by  demurrer  will  be  construed  most 
strongly  against  the  pleader.    Frye  v.  Omaha  d  C.  B.  Street 

R.   Co 333 

2.  A  plea  will  be  construed  most  strongly  against  the  pleader 
where  no  complaint  is  made  by  either  party.  Fellers  v, 
Howe   495 

3.  A  party  cannot  plead  one  cause  of  action  and  at  the  trial 
rely  on  another.    Kulhanek  v.  Kulhanek  595 
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4.  FMnding  of  unintentional  mistake  in  computation  of  ac- 
counts held  not  responsive  to  the  pleadings.  Stuart  v, 
Torrey    608 

5.  Where  an  instrument  is  lost  pending  suit  thereon,  secon- 
dary evidence  thereof  is  admisslhle  without  amendment  of 
petition.    Baughan  v.  Schuelke   627 

6.  A  party  cannot  plead  one  cause  of  action  and  rely  on  proof 

of  another.    Foote  v.  Chittenden  704 

7.  In  a  suit  to  cancel  deeds  and  recover  title  to  land,  a  prayer 
for  alternative  relief  in  damages  is  proper.  Baileif  v. 
Chilton   795 

8.  A  party  seeking  to  establish  a  statutory  privilege  or  right 
must  allege  and  prove  all  facts  essential  to  a  strict  com- 
pliance with  prescribed  conditions.    Sole  v.  City  of  Cfeneva  879 

Principal  and  Agent.    See  Corporations,  5-8. 

1.  A  power  not  coupled  with  an  interest  may  be  revoked  be- 
fore performance.    Sjogren  t?.  Clark   600 

2.  Where  an  agent  makes  an  unusual  promise,  a  third  person 
is  required  to  ascertain  his  authority.  Schuster  v.  North 
American  Hotel  Co 672 

Process. 

1.  After  judgment  a  sheriff's  return  can  be  Impeached  col- 
laterally only  by  clear  and  convincing  evidence.  First  Nat. 
Bank  v.  Anderson  204 

2.  Where  a  sheriff  testifies  to  the  specific  acts  on  which  return 
of  service  was  based,  validity  ot  the  service  is  determined 
by  a  preponderance  of  the  evidence,  but  it  must  be  clear 
and  convincing.    First  Nat.  Bank  v.  Anderson  204 

3.  Evidence  held  insufllcient  to  show  service  of  summons. 
First  Nat.  Bank  v.  Anderson 204 

4.  A  Judgment  creditor  who  knowingly  advises  or  ratifies  an 
abuse  of  process  resulting  in  a  wrongful  levy  is  liable. 
Gilbert  v.  Rothe 549 

Public  Lands. 

Original  surveys  control  subsequent  surveys,  where  property 
rights  are  affected.    Hickman  v.  Jones  466 

Bape.    See  Criminal  Law,  13. 

1.  Evidence  that  accused  was  seen  near  the  place  of  the  crime 
is  insufllcient  corroboration.    Roberts  v.  State  362 
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Bape — Concluded. 

2.  The  testimony  of  prosecutrix  may  be  corroborated  by  cir- 
cumstantial evidence.    Rabbins  v.  State  423 

3.  Syidenoe  held  to  sustain  verdict.    Fox  v.  State 637 

4.  Defense  of  unchastity  not  proved.    Fox  v.  State 637 

6.  Facts  in  evidence  held  to  corroborate  evidence  of  prose- 
cutrix.    Wheeler  v.  State  808 

6.  An  instruction  as  to  previous  chastity  approved.  Chris- 
tiancy  v.  State   822 

7.  Instruction  that  the  state  must  prove  that  prosecutrix  was 
"previously  chaste"  approved.     Christiancy  v.  State   822 

8.  The  phrase  "previously  chaste"  in  an  instruction  held 
synonymous  with   "not  previously   unchaste."    Christiancy 

V,  State  , 822 

9.  An  instruction  that  a  female  under  18  and  over  15  years  of 
age,  "who  had  improper  or  unlawful  sexual  intercourse,"  is 
not  within  the  act,  held  properly  refused.  Christianc^i  v. 
State    822 

10.  An  instruction  that  a  female  under  18  and  over  15  years  of 
age,  who  has  had  unlawful  sexual  intercou'i*se  with  a  male, 

is  not  within  the  act,  approved.    Christiancy  v.  State 822 

11.  Evidence  held  to  sustain  conviction.    Christiancy  v.  State. .  822 

12.  Sentence  of  seven  years'  imprisonment  reduced  to  three,  as 
being  excessive.    Christiancy  r.   State    822 

B«plevin. 

Variance  between  allegations  of  affidavit  and  proof  as  to  loca- 
tion of  hay  held  not  ground  for  direction  of  verdict  Hick- 
man V.  Jones  466 


1.  Letter  held  an  offer,  subject  to  revocation.  Poposia  Coal 
Co.  V.  Nye-Schneider-Fowler  Co 4 

2.  A  contract  held  not  complete  until  acceptance  of  order  re- 
ceived two  months  after  offer.  Poposia  Coal  Co.  v.  Nye- 
Schneider-Fowler  Co 4 

3.  Conditions  in  acceptance  constitute  a  counter  proposal. 
Poposia  Coal  Co.  v.  Nye-Schneider-Fotoler  Co 4 

4.  Custom  of  trade  is  part  of  contract.  Poposia  Coal  Co.  v. 
Nye-Schneider-Fowler  Co 4 
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Sales — Concluded, 

5.  Where  a  buyer  refuses  to  make  payment  unless  certain  con- 
ditions are  complied  with,  the  seller  may  tr^at  the  contract 
as   abandoned.    Poposia  Coal   Co.  v,  Nye-Schneider-Fowler 

Co 4- 

6.  The  term  "turn"  in  contract  for  sale  of  coal  construed. 
Poposia  Coal  Co.  v.  Nye-8chn€ider-Fowler  Co 4 

7.  A  buyer  held  entitled  to  damages  for  nondelivery  of  coal. 
Poposia  Coal  Co,  v.  Nye-Schneider-Fowler  Co 4 

8.  Leaving  a  machine,  over  vendee's  protest,  with  vendee's 
prospective  purchaser  held  not  a  delivery.  Buckley  v.  Ad- 
vance Rumely  Thresher  Co 214 

9.  Where  a  machine  is  not  delivered,  notice  of  defect  is  not 
obligatory.    Buckley  v.  Advance  Rumely  Thresher  Co 214 

10.  A  vendee  is  not  bound  to  accept  a  machine  which  fails  to 
comply  with  an  express  warranty.  Buckley  v.  Advance 
Rumely  Thresher  Co 214 

11.  Where  there  is  an  express  warranty,  proof  of  an  implied 
warranty  will  be  excluded.  Buckley  v.  Advance  Rumely 
Thresher  Co 214 

Schools  and  School  Districts.    See  Constftutionai.  Law. 

1.  Approval  of  annexation  of  territory  by  board  of  high  school 
district  to  which  it  is  annexed  is  sufficient.  State  v,  War- 
rick      760 

2.  In  proceedings  to  annex  territory  to  a  high  school  district, 
notice  to  boards  of  other  districts  affected  is  not  required. 
State  V,  Warrick   750 

3.  The  terms  of  the  statute  furnish  sufficient  notice  of  pro- 
posed boundaries  of  a  consolidated  district.  State  v.  War^ 
rick 7^0 

4.  Withdrawals  from  petition  for  annexation  before  approval 
by  the  board  of  education  of  the  existing  high  school  dis- 
trict is  not  material.    State  v.  Warrick  760 

5.  Petitioners  for  annexation  of  territory  to  high  school  dis- 
trict may  withdraw  their  names  before  the  county  superin- 
tendent takes  action;   but  not  after  declaration  and  com- 
munication to  the  parties  Interested.    State  v,  Warrick  . . .  750 
Dappen  v.  Weher  817 

6.  Consolidated  district  held  to  be  a  de  facto  high  school 
district.    Dappen  v.  Weher 812 

7.  The  legality  of  a  de  facto  school  district  cannot  be  attacked 
collaterally,  but  only  by  quo  tcarranto.    Dappen  v.  Weber, .  812 
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Schools  and  School  Districts — Concluded. 

8.  The  title  of  school  officers  sicting  under  color  of  right  can- 
not be  questioned  by  injunction,  but  only  by  quo  warranto. 
Dappen  v.  Weher 812 

9.  Signatures  to  petition  for  annexation  may  be  attached  by 

an  authorized  agent  of  the  petitioner.    Dappen  v.  Weber  . .  817 

10.    Petition  for  annexation  of  territory  to  school  district  held 
sufficient.    Dappen  v.  Weber  817 

Sheriffs  and  Constables. 

1.  Evidence  held  sufficient  to  sustain  action  to  remove  a 
sheriff  for  failure  to  perform  his  duty.    State  v.  Dyson  . . .  277 

2.  An  action  to  remove  a  sheriff  is  a  civil  proceeding.    State 

V,  Dyson  277 

3.  A  contract  whereby  a  deputy  sheriff  is  to  perform  the 
duties  of  jailer  for  a  different  compensation  than  fixed  by 
law  is  void.     Scott  v.  Scotts  Bluff  County  355 

4.  A  deputy  sheriff  who  acts  as  jailer  is  a  public  officer.    Scott 

V,  Scotts  Bluff  County  355 

5.  The  compensation  of  a  deputy  sheriff  who  acts  as  jailer  is 
$1.50  a  day.    Scott  v.  Scotts  Bluff  County 355 

6.  A  sheriff  who  levies  on  property  of  a  wife  under  an  execu- 
tion against  her  husband  is  liable.    CHlbert  v.  Rothe 549 

Specific  Performance. 

1.  To  establish  an  oral  contract  to  convey  land,  the  evidence 
must  be  clear,  convincing,  and  unequivocal.  Remaly  v. 
Stoeet   327 

2.  Evidence  held  insufficient  to  establish  a  parol  gift  of  land. 
Remaly  v.  Sweet   327 

States. 

1.  Immunity  of  the  state  from  suit  cannot  be  waived  by  a 
voluntary  general  appearance  by  the  attorney  general. 
McShane  v.  Murray  512 

2.  Decree  against  state  held  void.    McShane  v.  Murray  512 

Statute  of  Frauds. 

1.  Where  an  agreement  for  the  sale  of  lands  consists  of  sepa- 
rate instruments,  the  vendor  must  sign,  and  the  name  or 
some  description  of  the  vendee  must  also  appear.  Bark- 
hurst  V.  Kevins   33 

2,  Facts  held  to  &how  acceptance  of  part  of  wheat  sold. 
Kenesaw  Mill  d  Elevator  Co.  v.  Aufdenkamp  246 
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statute  of  FraudA — Concluded. 

3.  Sec.  2628,  Rev.  St.  1913,  held  to  have  no  application  to  sec. 
2650,  authorizing  an  agent  by  writing  to  subscribe  a  con- 
tract for  the  sale  of  land.    Seberger  v.  Wood 272 

4.  A  contract  for  the  sale  of  land  is  binding  on  the  owner 
when  subscribed  by  his  authorized  agent.  Seberger  v. 
Wood 272 

5.  Parol  contract  of  heirship  held  void.    Fischer  v,  Fischer  . .  477 

6.  Agreement  to  marry  and  to  care  for  a  man's  children  is  an 
entire  contract,  and  within  the  statute.    Fischer  v.  Fischer  477 

7.  Consummation  of  marriage  held  not  such  part  performance 
as  to  take  agreement  for  heirship  out  of  the  statute. 
Fischer  v,  Fischer  477 

Statutes. 

Penal  statutes  must  be  strictly  construed,  and  are  never  ex- 
tended by  implication.    Preston  v.  State  848 

Street  BaHways. 

Evidence  held  to  sustain  verdict  for  plaintiff.    Burton  v.  Lin- 
coln Traction  Co 521 

Taxation. 

1.  What  constitutes  use  for  charitable  purposes  under  exemp- 
tion law  stated.  Scottish  Rite  Building  Co,  v.  Lancaster 
County  W 

2.  Evidence  held  insufficient  to  show  that  Scottish  Rite 
cathedral  was  exempt  as  a  building  used  for  charitable  pur- 
poses.   Scottish  Rite  Building  Co.  v.  Lancaster  County  ....     95 

3.  A  Scottish  Rite  cathedral  held  not  exempt  as  property  used 
for  religious  purposes.  Scottish  Rite  Building  Co.  v.  Lan- 
caster County   95 

4.  Provisions  for  exemption  should  be  given  a  reasonable  in- 
terpretation and  then  should  be  strictly  enforced.  Young 
Men*s  Christian  Ass*n  v.  Lancaster  County. 105 

6.  A  Young  Men's  Christian  Association  held  to  be  a  charit- 
able organization,  and  its  building,  in  so  far  as  used  for  its 
purposes,  exempt.  Young  Men*s  Christian  Ass*n  v.  Lancas- 
ter County  105 

<.  Floor  space  in  a  charitable  organization  building  leased 
for  a  cafeteria  is  not  exempt.  Young  Men's  Christian  Ass'n 
V.  Lancaster  County 105 
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Taxation — Concluded, 

7.  The  fact  that  the  portion  of  a  charitable  organization  build- 
ing not  exempt  from  taxation  cannot  be  segregated  Is  no 
obstacle  to  its  assessment  for  taxation.  Young  Men* 8  Chris- 
tian A88*n  V.  Lancaster  County  105 

8.  A  foreclosure  sale  of  separate  tracts  together  to  satisfy 
separate  tax  liens  held  void  in  a  collateral  suit.  Taylor  v. 
Evans    : 233 

9.  Shares  of  stock  in  a  trust  company  are  distinct  from  the 
capital  stock,  or  property  and  assets.  Peters  Trust  Co.  v. 
Douglas  County 877 

10.  Sec.  6343,  Rev.  St.  1913,  as  amended,  relating  to  taxation 
of  trust  companies,  provides  for  a  tax  on  individual  shares 
of  stock,  and  not  a  tax  on  the  corporate  property.  Peters 
Trust  Co,  V.  Douglas  County  877 

11.  "Capital  stock,"  as  used  in  the  act  relating  to  trust  com- 
panies, held  not  to  mean  capital  stock  in  the  aggregate,  but 
shares  of  stock  in  the  hands  of  stockholders.  Peters  Trust 
Co.  V.  Douglas  County    877 

12.  When  a  tax  is  laid  on  stock  of  a  trust  company  in  the 
hands  of  stockholders,  no  deduction  of  its  securities  exempt 
from  taxation  is  required.  Peters  Trust  Co.  v.  Douglas 
County  877 

Telegraphs  and  Telephones. 

1.  Telephone  companies  must  furnish  reasonably  prompt  and 
efficient  service.  Peterson  v.  Monroe  Independent  Tele- 
phone Co 181 

2.  Petition  held  not  demurrable.  Peterson  v.  Monroe  Inde- 
pendent  Telephone  Co , 181 

3.  A  rural  telephone  company  held  not  a  common  carrier. 
State  V.  Southern  Elkhorn  Telephone  Co 342 

4.  The  status  of  a  rural  telephone  company  is  determined  by 
its  purpose,  and  not  by  its  use  of  public  roads.  State  v. 
Southern  Elkhorn  Telephone  Co 342 

Trade-Marks  and  Trade-Names. 

1.  Denial  of  purpose  to  mislead  held  of  little  weight  in  view 
of  similarity  of  names.  Carter  Transfer  d  Storage  Co.  v. 
Carter  531 

2.  Defendant  enjoined  from  use  of  trade-name.  Carter  Trans- 
fer d  Storage  Co.  v.  Carter 531 


920  INDEX.  [106  Nbb. 

Trespass. 

1.  Where  a  store  is  wrongfully  closed,  loss  of  profits  and  good- 
will are  provable  as  elements  of  damages  for  trespess. 
Gilbert  v.  Rothe    549 

2.  To  Justify  recovery  for  loss  of  good-will  and  prc^ts,  the  evi- 
dence must  afford  suflBlclent  data  for  estimating  damages. 
Gilbert  V.  Rothe  549 

3.  Mental  suffering  is  not  an  element  of  damages  for  trespass, 
in  absence  of  fraud,  malice,  or  aggravating  circumstances. 
Gilbert  v.  Rothe 549 

4.  In  absence  of  malice,  fraud,  or  aggravating  drcttmstanees, 
the  measure  of  recovery  for  trespass  is  the  actual  pecuniary 
damage.    Gilbert  v.  Rothe  549 

Trial.    See  Appeal  and  Error.    Criminal  Law. 

1.  A  court  of  equity  may  submit  issues  of  fact  to  a  Jury  and 
adopt  their  findings.    Central  Granaries  Co,   v.   Nebraska 

L,  M.  Ins.  Ass'n  80 

2.  Introducing  in  evidence  the  opinion  of  the  supreme  court 
held  not  a  waiver  of  exception  to  the  ruling  admitting  the 
decree.    Macke  v,  Wagener  282 

3.  It  is  not  error  to  reject  documentary  evidence  of  an  ad- 
mitted fact.    Thompson  v.  Colfax  County  351 

4.  Recital  to  Jury  of  allegations  in  pleadings  not  supported 

by  evidence  should  be  avoided.    Fellers  v,  Hotoe 496 

5.  Where  two  instructions  are  so  related  that  if  one  is  upheld 
the  other  becomes  harmless  error,  they  will  be  construed 
together.    Fellers  v.  Howe  495 

6.  Facts  which  plaintiff's  evidence  tends  to  establish  may  be 
considered  proved,  where  defendant  offers  no  proof. 
Knuffke  17.  Bartholometo  763 

7.  One  cannot  complain  of  an  instruction  substantially  similar 

to  one  requested.    Mullally  v.  Haslam  860 

Trusts.     See  Chattel  Mortgages. 

1.  A  trustee  contracting  for  the  trust  estate  is  personally 
liable,  unless  he  stipulates  otherwise.    Fay  v.  Day  370 

2.  If  a  trustee  binds  himself  by  a  contract  for  the  benefit  of 
the  estate,  he  is  personally  liable.    Fay  v.  Day  370 

3.  Evidence  held  Insufficient  to  establish  parol  contract  to  re- 
convey  lands.    Kiser  v.  Sullivan  454 
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Trusts — Concluded. 

4.  An  oral  agreement  to  reconvey  lands  held  not  to  create  a 
constructive  trust,  and,  not  being  in  writing,  inhibited  as 
an  express  trust  by  the  statute  of  frauds.  Kiser  v.  Sul- 
livan      454 

5.  A  court  of  equity  will  not  interfere  with  the  execution  of  a 
statutory  trust.    Shurtleff  v.  Schoenleher 870 

6.  A  court  of  equity  will  not  assume  control  of  the  trustees  of 
a  dissolved  corporation  except  for  neglect,  omission  of  duty, 

or  abuse  of  trust.    8hurtletf  v.  Schoenleher  870 

Vendor  and  Purchaser. 

1.  Evidence  held  to  sustain  in  part  judgment  for  breach  of 
contract.    Barkhurst  v,  Nevins    33 

2.  A  breach  by  one  party  to  a  contract  which  prevents  the 
other  party  to  perform  is  actionable.  Skriver  v.  Haber- 
stroh    92 

3.  When  land  is  sold  in  gross,  the  purchaser  is  not  entitled  to 
an  abatement  in  price,  where  no  fraudulent  representations 
were  made  as  to  quantity.    Hart  v.  Harding 428 

4.  Sale  of  land  held  to  be  by  the  acre,  and  the  vendee  entitled 

to  recover  for  deficiency  in  quantity.    Hart  v.  Harding 428 

5.  Contracts  held  to  be  executory  contracts  of  sale,  and  not 
leases.    Alston  v.  Alston  623 

6.  Bona  fide  purchaser  defined.    Miller  v,  TaniceA;  661 

7.  A  mutual  mistake  in  description  in  a  contract  of  sale  may 
be  reformed  as  against  a  third  party  purchaser  chargeable 
with  notice.    Miller  v.  Vanicek   661 

8.  A  third  person  held  chargeable  with  notice  of  a  mistake  in 

a  contract  in  describing  land.    Miller  t?.  Vanicek  661 

Venue.    See  Criminal  Law,  21. 

Summons  cannot  be  Issued  to  a  defendant  in  another  county, 
where  there  is  no  issuable  controversy  as  to  defendant  In 
the  county  where  suit  is  begun.    Bailey  v.  Chilton  795 

Waste. 

•'Waste"  defined.    Bee  Building  Co.  v.  Peters  Trust  Co 294 

Waters. 

1.  Petition  to  enjoin  use  of  water  for  irrigation  held  insuf- 
ficient Belmont  Irrigating  C,  rf  TV.  P.  Co.  v.  Bridgeport 
Irrigation  District  1 


i»2L'  INDEX.  [106  Neb. 

Waters — Concluded. 

2  Evidence  held  to  show  abandonment  of  an  Irrigation  system. 
Datcaon  County  Irrigation  Co.  v.  Datcson  County 367 

Wills. 

1.  Change  in  testator's  circumstances  held  not  to  work  a 
revocation  of  his  will  by  implication  of  law.    Bill  v.  Hill..     17 

2.  The  common-law  doctrine  of  revocation  of  a  will  liy  impli- 
cation from  subsequent  changes  In  testator's  circumstances 
obtains  in  Nebraska,  except  as  modified  by  statute.  Hill  v. 
Hill 17 

3.  Whether  or  not  revocation  of  a  will  may  be  Implied  from 
subsequent  changes  in  testator's  circumstances  depends  on 
the  facts  of  each  case.    Hill  v.  Hill  17 

4.  Devise  of  a  life  estate  to  a  married  son  and  at  his  death 
to  his  wife,  if  living,  does  not  violate  the  rule  against  per- 
petuities.   Hill  V.  Hill  17 

5i  The  intention  of  the  testator,  as  disclosed  by  the  language 
of  the  will  and  surrounding  circumstances,  governs,  unless 
a  rule  of  law  or  sound  policy  is  violated.    Hill  v.  Hill 17 

6.  A  devise  creating  an  estate  that  will  vest  beyond  a  life  or 
lives  in  being  and  21  years  and  the  period  of  gestation 
thereafter  is  void.    Hill  v.  Hill  17 

7.  A  succession  of  life  estates  ad  infilnitum  is  within  the  rule 
against  perpetuities.    Hill  v.  Hill  17 

8.  Whether  realty  may  be  resorted  to  for  payment  of  legacies 

is  a  question  of  intention.    In  re  Estate  of  Btrolherg 173 

9.  Realty  disposed  of  by  a  general  residuary  clause  in  a  will 
held  chargeable  with  legacies.    In  re  Estate  of  Btrolherg  173 

10.  A  direction  in  a  will  as  to  payment  of  legacies  held  not  to 
prevent  their  being  a  charge  on  the  residuary  realty.  In  re 
Estate  of  Btrolherg  173 

11.  Specific  language  held  not  necessary  to  charge  realty  with 
payment  of  legacies.    In  re  Estate  of  Btrolherg  173 

12.  Evidence  of  testator's  financial  condition  and  habits  of  in- 
vestment is  admissible  to. show  intent  to  charge  realty  with 
legacies.    In  re  Estate  of  Btrolherg  173 

13.  Effect  should  be  given  to  all  the  provisions  of  a  will,  if 
possible.    In  re  Estate  of  Btrolherg  173 

14.  A  devise  for  life,  with  direction  to  sell  at  devisee's  death, 
is  an  equitable  conversion  at  testator's  death.  Mancell  v. 
Maxwell    ^^ 


106  Neb.]  INDEX.  923 

WillB — Concluded. 

15.  Eyidence  held  to  show  that  testator  was,  at  his  death,  the 
owner  of  land  devised.    Nitz  v,  Widman  7S€ 

16.  A  devise  to  a  daughter  for  life,  and  after  her  death  to  her 
children,  construed  as  referring  to  children  living  at  testa- 
tor's death,  but  to  let  in  after-born  children.  Nitz  v,  Wid- 
man     736 

Witnesses.    See  Evidence. 

1.  Where  the  good  faith  of  a  bank  as  holder  of  notes  is  in 
question,  wide  latitude  is  allowed  in  cross-examination  of 

its  cashier.    Union  Nat.  Bank  v.  Moomato  388 

2.  In  an  action  by  a  nonresident  married  woman  against  a 
decedent's  representative,  her  husband  is  competent  to 
testify  to  conversations  with  decedent.    Kiser  v.  BulHvan  . .  454 

3.  An  expert  is  only  entitled  to  the  statutory  fee.  Ulaaki  v. 
Morris  A  Co 782 
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